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SUPREME COURT OF ILLINOIS,

THIRD GRAND D1VISION,

APRIL TERM THEREOF, A. D. 1863.

WILLIAM GARRETT,
8.
WILLIAM DRURY. J‘

HARRISON DREW, impl’ded Withl
- Appeal from Mercer.

ABSTRACT OF THE RECORD.

This was an action of assumpsit, brought by appellee against Harrison
Diew and William Garrett, to the April Term of the Mercer Cireuit
Court, A. 0. 1859, upon a promissory note as follows:

$120.00.
“ On or before the first day of January next we, or cither of us, pro-
“mise to pay to the order of Thomas Green one hundred and twenty

« dollars, with ten per cent. interest from date, value received.

¢ March 8, 1857. . « WILLIAM GARRETT.
« HARRISON DREW.”

This note was assigned and the payment thereof at maturity guaran-
te}by Green to William Drury, plaintiff below, on the 25th March
1856,

On the back of the note was endorsed ¢ Received the interest on this
note till January 1, 1858.”

No service was had on Garrett, one of defendants.

Drew was served, and filed the general issue. Jury waived. Trial
by Court.

At the April Term, 1860, the Court rendered judgment for plaintiff
for the amount of the mote and interest, and defendant excepted and
filed his bill of exceptions.

The bill of exceptions shows, that on the trial plaintiff introduced the
note in evidence without objection.
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Defendant then called Thomas Green, who testified: That he was tho
payee of the note sued on ; that he traded it to the plaintiff c¢n the 25th
March, 1856, and that Drew was only security on the note, Garrett
being the principal ; that he told plaintiff’ at that time that Drew was
security on the note, and that it was given for a horse bought by Garret.

Defendant next called Welis Willets, who testified as follows: ¢In
“ Qctober, 1857, I paid, at Garrett’s request, some money to plaintift as
“interest on a note at the rate of 20 per cent. 7f plaintiff would wait
“with him a while longer. 1 was to pay the interest then due and for
¢ gix or twelve months in advance. Plaintiff was to wait on Garrett till
“the expiration of the time interest was advanced.

“The plaintiff called a few days after the conversation witlr Garrett,
« and asked if Garrett had left any money withme. T told him he had.
£ stated the arrangement. IIe made a caleulation, and I paid him the
“amount. Plaintift’ said it was all right, and took it and went away.”

On cross ex. this witness stated, “that he did not know that he saw
“ the note; did not have it in his hands; did not know the amount ot the
“note; does not know what note it was, whether by Garrelt alone or
“by Garrett & Drew ; understood the amount to be about $125.00. 7
“paid probably about $37.50. The payment was made o gel time.
“Drew came a few days afterwards to know what had been done. When
“informed, was dissatisfied ; said he had given notice to plaintiff to sue
“on it, and thoyght it plaintiff had given more tine it would release

him.”?

C. 8. HARRIS,
II. M. WEAD,

Lor Appellant.
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BRIEF AND AUTHORITIES.

There are but two points in this case.

1st. Drew was sued with Garrott on a note. Garvett was not served,
Garrett was the principal in the note. Drew was surety only. The :
plaintiff knew all these facts when he purchased the note, which was be-
fore it became due. In consideration of $37.50 paid to him by Garrett
in October, 1857, throngh Willetts, the witness, the plaintiff below"in
consideration of this payment, agreed to extend the time of payment for
six or twelve months. The note was due when this agreement was
made. The agreement veleased the surety.
Walters vs. Simpson et al., 2 Gil. 574.
Davis vs. People, 1 Gil. 319.
Warner vs. Crane, 20 IlL 151,
The defence is proper under the general issne.

20 Ill. Rep. 151.

9d. The judgment is too large. The $37.50 paid through Willetts is
not deducted.

C. S. HARRIS,
II. M. WEAD,
Irtor Appellant.
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SBupreme Gonvt of Plinois,

THIRD GRAND DIVISION.

APRIL TERM, A, D. 1863,

HARRISON DREW Er AL.
8.

WILLIAM DREWRY. J

This was an action on a note, duted March 8th, 1856, for $120, payable
January 1st, 1857, made by William Garret and Harrison Drew to Thomas
Green, endorsed by Green to plaintiff below.

Plea, general issue.

Green testified, that he had assigned it to plaintiff, March 25th, 1856.
Plaintiff asked if it was good; he said yes; Drew was security; that the note
was given for a horse Garret bought.

Willett testified that, in Oct, 1857, he paid some money to plaintiff, at
Garret’s request, as interest on a note, at 20 per cent., if plaintiff would not sue
him for a while longer. I was to pay the interest then due, and for six or
twelve months in advance, plaintiff to wait with Garret till expivation of tims
interest was advanced. I understood the amount of note to be about $125. I
paid probably $37.50. On cross examination,—I did not have the note in my
hands. I don’t know what note it wa3; whather it was a not2 of Garret’s
alone, or Garret and Davis.

Tha first point we make is, that the note about which Willetts testified, is
not shown to be this note. This appeara from the following considerations :

The note sued on was for $120. The witness understood the note he paid
on was for $125.
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9. Witness paid the interest due on the note, and 20 per cent. for 6 or
12 months in advance. This was in October, 1857. The interest is endorsed
on the note to January 1st, 1858, neither 6 nor 12 mouths.

8. The amount he paid he states at $37.50. The interest on this note
from date, at 20 per cent., would be $43.60- The interest at 10 per cent. from
date of note to October, and from then until Jan. 1st, 1858, at 20 per cent.,
would be $24.33. :

The witness expressly says that he don’t know that it was this note, or
that it was a note of Guarret and Drew’s at all.

The burden of proof was on the defendant. He was bound to make out
his case affirmatively. The Cowt, acting as a jury, might fairly fiad that he
had not done so. [ndeed, he could not find otherwise.

The facts of the case do not sustain the point made.

IL

But this note is a joint and several note; it is not the case of a surety at
all. The language of the note is—* We jointly and severally promise to pay.”
Both makers contract with the payee as principuls, and this contract cannot be
varied by parol testimony.

Paine v. Webster, 19 Iil., 104.

Whatever the rule in Equity may be the rule at law, we contend is, that
as between the payee and the makers, of a note like this, both makers are
principals ; that where a party purchases a nose of this sort, he is to look to
the note itself, to ascertain what the liabilities of the parties are, and is not
affected by any verbal statement of the coutract, differing from that mentioned
in the note. We recite the following English cases :

Strong v. Foster, 17 C. B., 201.

Hollier v. Eyre, 9 Clark and F., 45.

Ress v. Barrington, 2d Ves. Jun., 542,
Pooley v. Haridure, Tth Ellis and B., 40.
English Law and Eq., 96.

Manley v. Baycott, 2d Ellis and B., 46.




In Ohio,
Farrington v. Gallaway, 10 Ohio, 543.
Stipper v.- Fisher, 11 Ohzo, 299.
In Maryland,
Yates v. Donoldson, 5 Margland, 389.
In Connecticut,
Bull v. Allen, 19 Conn., 101,
directly in point.
In California,
Kriter v. Mills, 9 Cal , 21.
By the Supreme Court of the United States, this point has been directly
decided, in
Sprigg v. Banlk of Mt. Pleasant, 10 Peters, 257.

We submit that the case cited in 19 Ill., 104, can only be sustained upon
the view which we take of the law.

GLOVER, COOK & CAMPBELL,
For Defendant in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DILVISION,

APRIL TERM THBEREOF, A. D. 1863.

HARRISON DREW, impl’ded with}
WILLIAM GARRETT, - Appeal from Mercer.
|

8.
WILLTIAM DRURY. J

ABSTRACT OF THE RECORD.
This was an action of assumpsit, brought by appellec against Harrison
Drew and- William Garrett, to the April Term of the Mercer Circuit
Court, A. n. 1859, upon a promissory note as follows:

££$120.00.

“On or before the first day of Janmary next we, or cither of us, pro-
“mise to pay to the order of Thomas Green one hundred and twenty
¢ dollars, with ten per cent. interest from date, value received.

“ March 8, 1857. ¢ WILLTAM GARRETT.
“ HARRISON DREW.”

This note was assigned and the payment thereof at maturity guaran-
teed by Green to William Drury, plaintiff below, on the 25th March
135)7.

On the back of the note was endorsed “ Received the interest on this
note till January 1, 1858.”

No service was had on Garrett, one of defendants.

Drew was served, and filed the general issue. Jury waived. Trial
by Court.

At the April Term, 1860, the Court rendered judgment for plaintiff
for the amount of the note and interest, and defendant excepted and
filed his bill of exceptions.

The bill of exceptions shows, that on the trial plaintiff introduced the
note in evidence without objcction.
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2

Defendant then called Thomas Green, who testitied: That Le was the
payee of the note sued on ; that he traded it to the plaintiff ¢n the 25th
March, 1836, and that Drew was only security on the note, Garrett
being the principalf; that he told plaintiffi at that time that Drew was
security on the note, and that it was given for a horse bought by Garret.

Defendant next called Welis Willets, who testified as follows: ¢In
« QOctober, 1857, I paid, at Garreit's request, some money to plai-tiff as
“interest on a no‘e at the rate of 20 per cent. 7f plaintiff would wait
“apith him a while longer. 1 was to pay the interest then due and for
“ six or twelve months in advance. Plaintiff was to wait on Garrett till
“the expiration of the time interest was advanced.

«The plaintift ealled a fow days after the conversation with Garrett,
« and asked if Garrett had leit any money with me. T told himn he had.
T stated the arrangement. IIe made a caleulation, and I paid him the
“amount. Plaintiff' said it was all right, and took it and went away.”

On cross ex. this witness stated, “that he did not know that he saw
“ the note; did not have it in his hands; did not know the amnount of the
“note; does not know what note it was, whether by Garrelt alone or
“by Gareit & Drew ; understood the amount to be about $125.00. 7
“paid probably about $37.50. The payment was made lo get time.
« Drew came a few days afterwards to know what had been done.  When
“informed, was dissa.isfied ; said he had given noiice to plaintiff to suc
“on -it, and thought it plaintift had given more time it would release
him.”

C. 8. TARRIS,
IL M. WEAD,

Iior Appellant.
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Suopreme Gowrt of Flinois,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863,

HARRISON DREW ET AL.
8.

WILLIAM DREWRY. J

This was an action on a note, dated March 8th, 1856, for $120, payable
January 1st, 1857, made by William Garret and Harrison Drew to Thomas
Green, endorsed by Green to plaintiff below.

Plea, general issue.

Green testified, that he had assigned it to plaintiff, March 25th, 1856.
Plaintiff asked if it was good; he said yes; Drew was security; that the note
wag given for a horse Garret bought.

Willett testified that, in Oct, 1857, he paid some money to plaintiff, at -
Garret’s request, as interest on a note, at 20 per cent., if plaintiff would not sue
him for a while longer. I was to pay the interest then due, and for six or
twelve months in advance, plaintiff to wait with Garret till expiration of time
interest was advanced. I understood the amount of note to be about $125. I
paid probably $87.50. On cross examination,—I did not have the note in my
hands. I don’t know what note it wa3s; whother it was a note of Garret's
alone, or Garret and Davis.

The first point we make is, that the note about which Willetts testified, is
not shown to be this note. This appears from the following considerations :

The note sued on was for $§120. The witness understood the note he paid
on was for $125.
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2. Witness paid the interest dus on the note, and 20 per cent. for 6 or
12 months in advance. This was in October, 1857. The interest is endorsed
on the note to January 1st, 1858, neither 6 nor 12 months.

3. The amount he paid he states at $37.50. The interest on this note
from date, at 20 per cent., would be $43.60- The interest at 10 per cent. from
date of note to October, and from then until Jan. 1st, 1858, at 20 per cent.,
would be $24.33.

The witness expressly says that he don’t know that it was this note, or
that it was a note of Guurret and Drew’s at all.

The burden of proof was on the defendant. He was bound to make out
his case affirmatively. The Court, acting as a jiry, might fairly find that he
had not done so. Indead, he could not find otherwise.

The facts of the case do not sustain the point made.

IL

But this note is a joint and several note; it is not the case of a surety at
all. The language of the note is—* We jointly and severally promise to pay.”
Both makers contract with the payee as principuls, and this contract cannot be
varied by parol testimony.

Paine v. Webster, 19 Iil., 104.

Whatever the rule in Ey1ity muvy bz the rule at law, we contend is, that
a3 between the payee and the makers, of a note like this, both makers are
principals ; that whove a party purchuses a nose of this sort, he is to look to
the note itself, to ascertain whit the liabilities of the parties are, and is not
affected by any verbal statemsnst of the coatract, differing from that moationsd
in the note. We recite the following English cases:

Strong v. Foster, 17 C. B., 201.

Hollier v. Eyre, 9 Clarl and F., 45.

Ress v. Barrington, 2d Ves. Jun., 542,
Pooley v. Haridure, Tth Ellis and B., 40.
English Law and Eg., 96.

Manley v. Baycott, 24 Ellis and B., 46.



In Ohio,

Farrington v, Gallaway, 10 Ohio, 543.
Slipper v. Fisher, 11 Ohio, 299.
In Maryland,

Yates v. Donoldson, 5 Margland, 389.
In Connecticut,

Bull v. Allen, 19 Conn., 101,
directly in point.
In California,
Kriter v. Mills, 9 Cal, 21.

By the Supreme Court of the United States, this point has been directly
decided, in

Sprigg v. Banlk of Mt. Pleasant, 10 Peters, 257.
We submit that the case cited in 19 Ill., 104, can only be sustained upon

the view which we take of the law.

GLOVER, COOK & CAMPBELL,
For Defendant in Error.
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