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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, a.p. 1859,

Joun Crrrrenpen, James Frrzmavrice, & Winiam Con-
versg, Appellants, vs. Cuarres R. French, Appellee.

Appeal from Bureau County.

ABSTRACT OF TIHE RECORD.

I
Reeorh s : : : : TS
e I'his cause was tried before Ballou, Judge, at the Jan. Term, 1859, of

the Burean Cireuit Conrt. Aection Assumpsit, by appellee vs. appellants,
on o promissory note. The declaration contains one count only—is spe-
cial upon the note, and describes the note as follows, to wit:

[\

¢ Tor that whereas, the det’ts, on the 5th day of November, A. p. 1855,
at Princeton, in the County of Bureau, and State of Illinois, made their
promissory note in writing, bearing date on that day, and delivered the
same to the plaintiff, and thereby, eightecn months atter the date thereof,
for value received, they promised to pay to the plaintiff or bearer, by and
under their names of John Crittenden, Jas. Fitzmaurice and 'Wm. Con-
veorse, the sum of two hundred and eighty-seven dollars and fifty cents,
with interest thereon at the rate of ten per cent. per annum from the date
thereof until paid, which period hath now elapsed, &e.”

II.
4 The defendants pleaded the general issue.

III.
The bill of exceptions shows that a jury was waived, and trial had by
5,6 the Court. Plaintiffs, appellees, offered in evidence the following note,
to wit: :

“Princeton, November 5th, 1855. Eighteen months after date, for value
«received, we promise to pay Charles R. French or bearer, two hundred
“gighty-seven dollars fifty cents, with interest ai ten per cent.,”” To which
the defendants, appellants, objected, because of variance; objection
overruled, note read—vhich was all the evidence—and judgment rendered
in favor of plaintiffs, appellees, against defendants, appellants; to the
rendition of which judgment defendants, appellants, excepted.

IV.
ASSIGNMENT OF ERRORS.

1. The Court erred in overruling the objection of defendants below to
the note, and in permitting plantifis below to give the same in evidence.

9. The Court erred in rendering judgment in favor of plaintiffs below
against defendants below.
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SUPREME COURT OF TLLINOIS,
Third Division—April Term, 1859.

Joux CORITTENDEN, et al, Appellants,
vs. Appeal from Bureay.
Cuarnes R. Frexch, dppellee.

PoINTe AND AUTHORITIER RELIED ON BY TUE APPELLANTS..

1st. The words in the declaration, with interest ‘“until paid,” ave de-
seriptive of the note sued on. The note offered in evidence does not con-
tain the words, ‘““until paid;"jtherc is, therefore, a variunce between the-
declaration and the note offered.

Saxton & Hutchinson vs. Johnson, 10 Johnson’s N, Y. Rep. 418.
/3 Swan’s Practice, 306, note q.

2d. Allegations descriptive of material matters cannot be rejected ; but

must be proved, or the variance is fatal.
1 Starkie Ey. 448.3

STIPP & SPARLmG,
Hor the A‘P‘Eeliants.
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

Joun CRITIENDEN, et al, Appellants,
8. Appeal from Buredu.
Cnarnes R. Frencu, Appellce.

Pornrs AND AUTHORITIES RELLED ON BY TIE APPELLANTS.

1st. The words in the declaration, with interest until paid,” are de-
seriptive of the note sued on. The note offered in evidence does not con-
tain the words, “‘untél paid ;" therc is, therefore, a variance between the
declaration and the note offered.
Saxton & Hutchinson vs. Johnson, 10 Johnson's N. Y. Rep. 418.
Swan's Practice, 306, note q.
9d. Allegations descriptive of material matters cannot be rejected ; but

miist be proved, or the variance is fatal. y
" 1 Starkie Ev. 449, 2l —

STIPP & SPARLING,
For the Appellants.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION. 'E

APRIL TERM, A.». 1859, E

= F

Joun Crrrrenpey, James Firzmavrice, & Wirtiam Con- \

vERsg, Appellants, vs, Cuarces R. Frenor, Appellee.

!

: f

Appeal from Bureaw County. g
1

L}

ABSTRACT OF THE RECORD.

Record. arie 5 .

= This cause was tried before Ballon, Judge, at the Jan. Term, 1859, of
the Bureau Circuit Court. Action Assumpsit, by appellee zs. appellants,
on a promissory note. The declaration contains one count only—is spe-
cial upon the note, and describes the note as follows, to wit:

2 « For that whereas, the det’ts, on the 5th day of November, &. ». 1855,
at Princeton, in the County of Bureau, and State of Tllinois, made their
promissory note in writing, bearing date on that day, and delivered the
same to the plaintiff; and thereby, eighteen months after the date thereof,
for value received, they promised to pay to the plaintiff or bearer, by and
ander their names of John Crittenden, Jas. Fitzmaurice and Wm. Con-
verse, the sum of two hundred and eighty-seven dollars and fifty cents,
with interest thereon at the rate of ten per cent. per annum from the date
thereof until paid, which period hath now elapsed, &e.”

IL
4  The defendants pleaded the general issue.

III.
The bill of exceptions shows that a jury was waived, and trial had by
5, 6 the Court. Plaintiffs, appellees, offered in evidence the following note,
to wit:
“Princeton, November 5th, 1855. Eighteen months after date, for value
% peceived, we promise to pay Charles R. TFrench or bearer, two hundred
“ gighty-seven dollars fifty cents, with interest at ton per cont.” To which
the dofendants, appellants, objected, because of variance; objection
overruled, note read—which was all the evidence—and judgment rendered
in favor of plaintifis, appellees, against defendants, appellants; to the
rendition of which judgment defendants, appellants, excepted.

IV.
ASSIGNMENT OF ERRORS.

1, The Court crred in overrnling the objection of defendants below to
the note, and in permitting plantiffs below to give the same in evidence.

9. The Court crred in rendering judgment in favor of plaintiffs below
against defendants below.
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