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dn the Supreme Court.

FRANCIS K. DUNSHEE, Appellant,
d.

Nas, Appeal from the County Court of Winnebago County.
HARMON HILL, Appelice. ; " d - v

ABSTRACT OF THE RECORD.

Action ecommenced before a Justice of the Peace of Winnebago County, December 12, 1857,

Plaintiff claimed pay for 304 cords of stone, at $4,50 per cord, and gave credit by $40 order on Pennock,
Sterling & Co.

Defendant pleaded General Issue, gave notice of Set-off;, and that stone was bought of Pennock, Sterling & Co.

Trial before Justice, December 24, 1857 ; both parties appeared, and Juc dgment for Plaintiff for §77 and costs.

Defendant, Dunshee, appealed to County Court of said Winnebago County, January 13, 1858, and filed his
Appeal Bond with Justice, of that date.

Justice’s Transcript and papers upon Appeal filed in Office of said County Court, January 13, 1858, and on
samo day summons issued to Hill, Appellee, out of said County Court, and returned served by reading to
Hill, Febrnary 15, 1858.

March Term, 1858.—Parties appeared and the cause was submitted to Honorable Axsox S, Mrrier, Judge,
and a Jury, for trial.

The Jury found the issues for Plaintiff, Hill, and assessed his damages at $95,34.

Defendant, Dunshee, moved the Court for a new trial, which was heard and denied by the Court, and
Judgment entered against the Defendant, Dunshee, upon the verdict of the Jury, and for costs of suit.

Bill of Exceptions taken to the ruling of the Court on said motion for a new trial; and Appeal taken to
Supreme Court by Defendant, Dunshee, and Bond filed.

COPY OF BILL OF EXCEPTIONS.

In County Court of Winnebago County, Illinois,
OF THE MARCH TERM, 1858.

FRANCIS K. DUNSHEE, )
ads.
HARMON HILL. )

Be it remembered that upon this tenth day of March, of the March Term of the County Court of
Winnebago County, for the year 1858, this cause coming on to be tried before the Honorable Anson S.
Miller, Judge of said Court, and a Jury, the cause being an Appeal intothis Court from a Justics of the Peace,
and the action founded upon the following aceouns or elaim, filed by said. Plaintiff’ before the Justice,
to wit:

“F. K. DUNSHEE,
To HARMON HILL Dr.,

For 30% Cords of Stone, at $4 o(),__‘-_,___-_. e B LR i s e SR B
CR.
By amount paid Upton on Pennock & Co's Ovder, .. ____. ... _______.____ ... ___. 40,000
$96,50"

To which action the said defendant before the Justice, pleaded the gemeral issue and gave motice in said action
as follows : That defendant would insist upon, as an offset in said cause, an ovder, accepted and paid to
Charles O. Upton for $40,00 drawn by Penmock, Sterling & Co.

And that the Stone for whick the actiom was brought, were bought of said Permock, Sterling & Co.  Upow
which statement of the claim of the Plaintiff, and the defense of said defendant, the said parties went to trial.

The Plaintift then introduced Williamr D. Pennoek, who testified as follows, to wit ©

T know the parties, Plaintiff, and Defendant, ire this cause. I amr one of this firm of Pennock, Sterﬁng & Co.,
composed of myself, my brother Andrew J. Penmock and James Sterling,

¥ kmow of a contract to deliver stone to Dunshee.

L

—
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(We, Pennock, Sterling & Co.,) made a verbal contract with Dunshee to let him have Stone, There was no
time specified when stone were to be delivered, and no definite amount to be delivered—were to be delivered as
ordered by Dunshee.

Dunshee was to pay $4,50 per cord, to be measured on the cars, and delivered on the bank of the River.

After the making of the contract, we delivered Dunshee some of the stone on the bank of the River. We
received our pay pretty much for the stone we delivered.  Our Company delivered a trifle over cight cords of
the stone—that is, we delivered 420 feet and 672 feet.

I have no interest in the event of this suit; we have received our pay for all the stone delivered by us.

Our Company sold out to Hill, the Plaintiff, our Loats, quarry, de.

‘We sold out to Hill about the time we delivered the last of the cight cords ; T know of Hill delivering stone
to Dunshee about two weeks before the trial before the Justice. T heard a conversation between Hill and Dun-
shee in relation to the stone in question.

I was with Hill at the time, and he asked Dunshee for the pay for the stone.

Dunshee said that he would pay him—that he supposed he owed him for about 18 or 19 cords of stone.
Hill said it was more. Hill then said to Dunshee, “ You know you agreed to pay me $4,50 per cord for the
stone I delivered to you, and also for the balance the Company had delivered above the $40,00 order.

And that T told you I was to have the pay for all the stone delivered by me and the Company, except the
$40 order.

And if the stone delivered by the Company did not amount to as much as the $40 order, I (Hill) was to
make it up to you, (Dunshee.) Mr. Dunshee said he did so agree.

After we sold out to Pltff,, Hill, T was employed as a hand on the Loat by Hill—I kept an account of all the
stone delivered—I measured the stone, and set all down on memorandum book—(Witness produces pass-book,
and says :) These are my figures, they were set down at the time with pencil first, and sinee, I have been over
them with a pen and ink.

Witness then states that the whole amount of stone delivered to Dunshee, was a little over 30 cords, by the
Company and Hill both. The whole number of feet delivered was 3973 feet, amounting to 31 cords and 5 feet.

This was the whole amount of stone delivered by Pennock, Sterling & Co., & Hill.

We sold out to Hill, in October, 1857—fore part—ean’t state the day. Wo boated these stone down the river
—mbost of the stone for Dunshee were delivered above the street bridge.

Cross Bramined by Deft—Pennock, Sterling & Co., ran the boat from about January 1st, 1857, until we
sold out to Hill about 1st of October, 1857. )

I offered to give J. B. Skinner an order on Dunshee for pay for stone-—can't state the date. [t was before the
date of the order to Upton—about same time.

Witness here shiown the order given to Upton, dated October 24th, 1857.

Witness says the order shown him, was given at the date thereof.

That he had not then informed Dunshee, that they (the Company) had sold out to Hill. Does not know
that he ever informed Dunshee of the fact, does not know that he ever said any thing to Dunshee about it.
That if he had given the order to Skinner, he should not have given the order to Upton.

I cannot remember the date of the delivery of the last of the stone by the Company to Dunshee. Think it
was last of September.

Most of the stone for Dunshee were delivered from 4 to 6 rods above street bridge. Some delivered about
same distance below. 5 boat loads above and 2 or 3 boat loads below.

I do not reccollet of any other person to whom we were delivering stone at the same place, while we were
delivering stone for Dunshee.

We sold about 5 cords to another person, at or about that time, which were delivered about the same time,
but we kept the stone for Dunshee seperate.

The 5 cords were delivered below the bridge. I think two car loads of store were deliverel above the bridge,
for Mr. Blakeman. Mr. Colburn did not have any stone from there. We delivered Lis above Slaughter house,
some ways above Dunshee’s stone.

Mr. Hill had not been connected with us in business before we sold to him.  He hal been upon the boat
s0me.

Pennock, Sterling & Co., had talked with Dunshee about stone for one year.

Along in September 1857, we made a bargain with Dunshee for stone. There had beorn talk, but there was
nothing binding on the parties until said September.

The agreement then was, that Dunshee was to have the stone at $4,50 per cord, on the bank of the river;
was to have them as he wanted thenr.  We agreed to deliver the stone. No binding bargair before..

(Witness requested again to state what was said at conversation between: Hil and Dunshee.);



“Hill said he wanted Dunshee to settle for those stone. Dunshee said he would pay him for them. Dunshec
said he was owing him (Hill) for 18 or 19 cords of stone. Mr. Hill said it was more.

Mr. Dunshee said the wall was 74 feet in height—length and breadth could not say.

(Hill gaid,) “ You know Mr. Dunshee, that I spoke to you after I bought the boat, that you were to pay me
for what stone you had after that time. (Dunshee said,) “The boys had given an order.” Hill said he would
allow that.

The price of the stone was spoken of before, and Dunshee consented to pay Hill for the stone. Dunshee
spoke of measuring in the wall. Hill claimed to have them measured on the cars. Dunshee said he would pay
him for the stone. Hill calculated to sue him in the County or Circuit Court, if he did not pay him; but he
put Hill off until the last day of service. The conversation commenced in the street near Skinner’s shop, and
we then all went up to the cellar.

The agreement between the Company and Hill, in relation to Dunshee, was, that Mr. Hill was to fill the con-
tract with Dunshee. That was the agreement of Mr. Hill and the Company.

(By a Juror) Was Dunshee to take theso stone at your measurement on the car? (To which witness
answered.) “ Nothing was said about who was to measure the stone.” Stone were to be measured on the car.
Dunshee was not present when any of the stone were measured.

Direct Resumed.—Witness asked the market value of stone. Did not state. Witness went on to state at
what price the Company sold stone, which was objected to by Deft., and objection sustained by the Court.

Dunshee’s stone were delivered separate. Dunshee designated place where stone were to be delivered; we
left the stone there. Contract was, that stone were to be delivered on bank of river, We had nothing more to
do with stone after they were delivered on the bank.

Witness again requested to state the final contract between Pennock, Sterling & Co., and Dunshee, in Sep-
tember, 1857.

(Witness said,) Dunshec, sometime in September last, came to the boat, and Dunshee then said, Pennock,
I am going to digging my cellar, and want some stone. I told him the price would be $4,50 per cord, for the
stone delivered on the bank. Dunshee said, can’t T have the stone for less, I told him no. Dunshee said he
would take the stone. I told him he could have them, and Dunshec assented.

(Witness afterwards said, that by the agreement, stone were to be measured on the cars used in conveying the
stone from the quarry on to the boats.)

Cross Examined —We told Mr. Hill, what we were letting Dunshec have the stone for.

The Plaintiff then introduced Andrew J. Pennock, as a witness, who testified as follows: 1 am one of the
Company of Pennock, Sterling & Co. The Company let Dunshee have stone. I met Mr. Dunshee at the
end of the bridge, he said he should want some stone. Cannot state the date, but it was before we sold to Hill.
We sold out to Hill, latter part of summer, or in the fall. Can’t state the time; it is in writing; could tell date
from papers. After we sold out, Mr Hill delivered stone for Dunshee—delivered at same place we had deliv-
ored. Heard a conversation between Hill and Dunshee in relation to the stone. Hill wanted Dunshee to settle
up for the stone; conversation commenced near Skinner’s shop in the street. Myself, my brother Wm. D.,
and Mr. Hill, and Mr. Dunshee, were present; no others present. There was a considerable conversation, and
after a while we all went up to the cellar. Cannot remember all that occurred. Dunshee said, he supposed he
owed Hill, for 18 or 19 cords of stone. Hill said it was more. Dunshee said they might measure the wall, or
getsome one to. Dunshee said the wall was 74 feet high. Hill measured, and found it 8 feet four inches high.
Hill said he would leave it out to any two men Dunshee might pick. That he did not wan any trouble. Hill
said to Dunshee, you remember Itold you I had bought the boat and fixtures, and what stone were delivered
after that date, you were to pay me for. Something said about the price; Hill said he was to deliver the stone
the same as the Company were; and Dunshee said that was so; Hill was to take the contract off from the
Company’s hands, and deliver tho stone and have the pay. At this time, in the conversation, something was
said about the order to Upton. Hill was to have pay for all the stone, and to give Dunshee credit for the $40
order. Dunshee said he would pay him for the stone—would pay him then, at his (Dunshee’s) own measure-
ment. Dunshee said he would not pay him for any more stone than he, himself made; and that he would not
pay for any more stone than he made by his measurement. Dunshee said he did not care what others made it,
if it was double what he made it, he would only pay according to his own measurement.

Cross Examined:—Our Company let Hill have the contract at the same terms we had it, and Hill was to
have the pay for the balance of stone to be delivered by him, and balance unpaid of stone delivered by Compa-
ny over the $40 order.

Jonathan Peacock, was called as a witness on the part of the Plaintiff, and testified as follows :—Witness was
asked market price of stone, last fall. Said he bought stone of Pennock, Sterling’ & Co., last summer. Partic-
ulars of bargain ruled out. Could not get stone of others for less than $5,50 per cord, delivered at the building
and measured in the wall.

Plaintiff here rested his proof, and the defendant then introduced the following testimony, to wit:
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PLAINTIFF’'S TESTIMONY.

By agreement of Parties, the following Order was introduced by Defendant, viz.:
“Rocxrorn, October 24th, 1857,
“F. K. Duxsuge—Sir: Please pay Charles O. Upton, or bearer, Forty Dollars, and charge the same to
my account, PENNOCK, STERLING & CO.
(Endorsed,) Accepted—F. K. Dunsuge.”

John Allen was then sworn, on the part of the Defendant, who testified as follows, to wit: I am a stone
mason by trade; I have been engaged for several years in drawing stone, and selling the same in town; Iknow
the cellar of Mr. Dunshee, where the stone in question were used; Stone, such as were used in that cellar,
were at that time worth $5,50 per cord, delivered at the'cellar and measured in the wall; could have been
furnished at that price. T know where the street bridge is; I think it would be worth one dollar per cord to
deliver loosestone, from where the stone in question were delivered on bank of River, to the cellar of Defendant,
or $1,25 per cord, if stone were measured in the wall. I have measured the walls of the cellar of Defendant:
the walls contain 19 cords and 40 feet of stone. T was at the cellar two or three times while the walls were
being built. :

Cross-Eramined: My stone quarry is about one mile from town; Pennock Sterling & Co's quarry was
fouror five miles from town. Drew stone from my quarry with teams. I was at Defendant’s cellar two orthree times
while the walls were being built; I then noticed the thickness of the wall; when I measured the walls when
finished I could not tell the thickness. We measured all of our stone in the wall. One cord of loose stone
will measure about 100 feet in the wall. I charged more for stone where I hauled them over the River; the
distance made the differenco in the price charged.

John Burns, for Defendant, sworn—says: I am a well-digger; dug the well at Mr. Dunshee’s cellar; the
well is 27 feet and G inches deep; myself and co-partaer stoned the well; the quantity of stone used was 2
cords and 90 feet.

Defendant then introduced Almeron S. Warring as a witness, who testified as follows, to wit: I am a
builder by trade; am the brother-in-law of Defendant, Dunshee; know the cellar of Defendant; drew the
plan, and superintended the building the cellar walls; the walls were built by Mr. John Hays, under my
direction, The quantity of stone in the walls of the cellar was 19 cords and 15 feet. I know where Mr.
Dunshce got the stone for cellar and well, I did not know of Dunshec’s having stone for any other purpose
than the cellar and well, 1 think I should have known the fact, if he had used stone for any other purpose,
Part of the stono were drawn from a pile above street bridge, and a part from a pile below the bridge.
When Mr. Dunshee was drawing from the pile below the bridge, a Mr. Reed was drawing from the same pile
to a Mr, Burns, across the River. At the time the stone in question was delivered the market price of stone,
on west side of River, was £5,50 per cord, measured in the wall, 1 performed considerable labor and
furnished materials for Pennock, Sterling & Co., in building their boat, in Spring of 1857, and had stone of
the Company, more or less during the season; I got 14 cords of stone from the pile that Dunshee was
drawing from, below the bridge, This was about the time Dunsheo got the last of his stone, I had not at
this time heard that Pennock, Sterling d& Co, had sold out, or that Hill claimed any interest in the boat or stone,

Cross-Examined: Have no recollection of telling cither of the Pennocks or Hill that T borrowed 13 cords
of stone from Dunnshee,

Defendant here rested his case,

William D, Pennook reealled by the Plaiutiff, who testified as follows: We, myself, Hill and Andrew J.
Pennock, went to see Warring, to see what stone he had got. Warring said he borrowed 1} cords of stone
of Dunshee, which he got below the bridge. We went to Dunshee, and he said he had not loaned Warring
stone; we then went back to Warring, and told him what Dunshee had said, but he still insisted that he,
(Dunshee,) did lend the stone to him. The pile of stone for Dunshee was below the pile from which Burns
took stone,

Andrew J, Pennock recalled by Plaintiff, says; Mr, Warring said he borrowed stone of Mr. Dunshee.
This was after all the stone had been delivered. Mr. Warring had been drawing stone from the other side of
the river, Burns did not draw stone from the pile we let Dunshee have, as stated by W-ring, in his testi-
mony, but from a pile nearer the bridge—a pile we had delivered for the city, of which we sold a part to Burns.

James Sterling called as a witness by Plaintiff, says: I was one of the firm of Per vock, S' r'ng & Co.
I know of a contract to deliver Dunshee stone. I met Mr. Dunshee once; he wanted to know if he could
not have the stone, He also wanted to know if he could not have the stone for less than &4,50 per cord.
I told him we could not let him have them for less, He wished to know whether he co °'d depend on having
the stone when he wanted them. I told him he could. Durshee got m tof bisstone above the bridge; got
stome below bridge,
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( Given.)

( Given. )

( Given.)

( Given.)

{ Refused.)
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Cross Bramined:—Mr. Dunshee was out of stone above the bridge, and we had a pile below the bridge,
and told Mr. Dunshee, he could go and draw from there.

And the foregoing was all the evidence introduced by the parties upon the trial of this cause.

After hearing the aguments of the Counsel for the respective parties, the Plaintiff’s counsel then asked the
Court to instruet the J ury as follows—which instructions were given by the Court, to wit:

PLAINTIFFS INSTRUCTIONS.

Ist. It the Jury believe from tho evidence, that Pennock, Sterling & Ce., made a Special Contract
with the defendant, wherein the said Pennock, Sterlingd& Co., were to deliver the defendant what stone he might
want on the bank of the river, as ordered by the defendant, at the rate of $4,50 per cord, to be measured on
the cars, and afterwards, the said defendant agreed to tako the stone from the Plaintiff, herejn, on the same
terms that he agreed with Pennock, Sterling & Co., then the Jury are to estimate the Plaintiff’s damages from
the measurement on the cars.

2d. If the Jury believe from the evidence that there was a special contract between Plaintiff and
Defendant, and that the Plaintiff performed the contract on his part, then the J ury are to estimate the damages
from the terms of the contract,

8d. If the Jury believe from the cvidence, that Pennock, Sterling & Co., made a special contract
with the Defendant, and that afterwards Pennock, Sterling & Co., sold out to the PlaintifY, all the right and inter-
est in the contract, and that the Defendant had notice of this, and continued to receive the stone from the Plain-
tiff, Hill, in his (Hill) own right, on the terms of the original contract, the Plaintiff, Hill, has a right to recover
of the Defendant, for the stone delivered by him, on the terms of the original contract.

4th. If the Jury believe from the evidence, that the Plaintiff, Hill, agreed to pay the Forty Dollar
order, drawn by Pennock, Sterling & Co., and that the Plaintiff, Hill, was in that case to be allowed for all the
stone that had been delivered, as well as what should be delivered, then the Jury will allow the Plaintiff for all
the stone delivered to the Defendant, by Pennock, Sterling & Co., and also by the Plaintiff, Hill—( Qualified by
the Court as follows:) “Provided the Jurors believe that there there was an arrangement between all the parties,
by which the Defendant, Dunshee, was to pay the Plaintiff, Hill, for the stone delivered by Pennock, Sterling
& Co,, in lieu of payment to the latter.”

5th. If the Jury believe from the evidencs, that the defendant agread to pay the Plaintiff for the
stone delivered to him by Plaintiff, and Pennock, Sterling & Co., then the Plaintiff is entitled to recover from
the Defendant, in this action, ( Qualified by the Judge as follows :) “ Provided the Jurors believe from the evideneo
that there was a communication of, and arrangement between all the parties, so that the claims of Pennock, Ster-
ling & Co., on the Defendant, Dunshee, were extinguished, and that the Defendant should pay the fPlaintiff,
Hill.”

To the opinion of the Court. in giving said instruztions, so asked by the Plaintiff, and each and every of
them, the said Defendant then and there excepted,

The Defendant’s Counsel, then asked the Court to give the Jury the following instructions, marked Defend-
ant’s Instructions, and numbered, 1st and 2d.

And the Court then wrote upon the margin of said instruction, number 1 as follows: « Given,
subject to provision in Plaintifs 5th instruction, as to belief of Jurors relative to arrangement of parties,
subsequent to original contract between Defendant, Dunshee, and Pennock, Sterling & Co.” And the Court
then wrote upon margin of said instruction, number 2, as follows: « Given, subject to proviso in 1st instruction
referred to.”  Which instructions, and each of them so modified by the Court, were then and there read by the
Court to the Jury; and to the opinion of the Court, in so m» lifying said instructions, and each of them, the De-
fendant, by his Counsel, then and there excepted.

(Whereupon the Court stated to the Defendant’s Counsel, that he understood him to consent, that the mod-
ifications be made by the Court; but that if the Court misunderstood him, he would pass upon the instrcetions,
as first asked, and thereupon the modifications, and the words « Given” were stricken out, and the words “ Re-
fused” marked on the instructions.)

And the said Defendant, then and there excaptel to the opinion of the Court, in refusing said instructions so
asked by him, and each of them.

DEFENDANT'S INSTRUCTIONS.

1st. That if the J ury believe from the evidence, that William D. Pennock, Andrew J. Pennock
and James Sterling, entered into a contract with Defendant, Dunshee, for the sale and delivery to
him of the stone in question in this cause, and commenced the delivery thercof; and before the completion
of the contract, assigned the same to Plaintiff, Hill, and that said Hill completed the delivery of the stone un-
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der such contract, that then this suit should have been brought *1 the names of the (-id William D. Peruock,
Andrew J. Pennock and James Sterling; and the Plaintift connot maintain an action thereon in his own name,
and the Jury will find for the defendant in this action.

2d. That if the Jury believe from the evidence, that William D. Pennock, Andrew J. Pennock
and James Sterling, entered into contract with Defendant Dunshee, for the sale and delivery to him of the
stone in question, and commenced the delivery thereof, and before the completion of the delivery of the stone
assigned the contract to the Plaintiff, Hill, and said Hill completed the delivery of the stone in question; and
should also believe from the evidence, that said Dunshee promised said Hill afterwards, to pay him (said
Hill), for the stone he had delivered under said contract, and also for the balance unpaid on the stone delivered

( Refused.) by said Pennocks and Sterling, on said contract; that such agreement would not support this action, unless the

Jury also find from the evidence that there was some other and new consideration for said promise ; or unless
the Jury find from the evidence that there was a communication between all of said parties to wit: said
Pennocks and Sterling, Dunshee and Hill ; and a new arrangement between all of said parties entered into,
by which said Pennocks’ and Sterling’s claim upon Dunshee for stone delivered was released; and by which
said Hill also released all of his claims upon said Pennocks and Sterling, upon the assignment of said contract;
and the cause was thereafter submitted to a Jury, who returned into Court with a verdict for the Plaintiff,
for the sum of ninety-five dollars and thirty-four one hundredths dollars.

And thereupon the Defendant, by his counsel, moved the Court for a new trial, for the following reasons :

1st. That the verdict is against evidence. ]

2d. That the verdict is against law.

3d. That the Court erred in refusing the instructions asked by the Defendant, and each and every of them.

4th, That the Court erred in giving the instructions asked by the Plaintiff, and each aud every of them.

And the Court, having heard the argument of counsel thereon, overrules the motion and denies the same,
and renders Judgment on the verdiet of the Jury, to which decision of the Court in overruling and denying
said motion for a new trial, the said Defendant, by his counsel, excepts and prays that this, his bill of excep-
tions, may be signed and sealed by the Court, and made a part of the record in this cause—and it is done

accordingly.
ANSON 8. MILLER, [ s.]

ERRORS ASSIGNED.

1st. That the Court erred in overruling and denying the motion of the Defendant for a new trial, and en-
tering Judgment on the verdict.

2d. Court erred in refusing to grant a new trial upon motion of Defendant.

3d. That the Court erred in refusing the instructions asked by the Defendant, and each of them,

4th. That the Court erred in giving the instructions so asked by the Plaintiff, and each of them.

5th. That the Court erred in modifying the instructions so asked by the Defendant, and each of them.
And also erred (after such instructions had been modified and read to the Jury) in refusing the same and
each of them.
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I the Supreme Cout,

FRANCIS K. DUNSHEE, Appellant,
ads.

A 1 from the County Court of Winnebago County.
HARMON HILL, Appelice. ; R e T i e

}Q: Y ABSTRACT OF THE RECORD.
Ay canm

gl ction commenced before a Justice of the Peace of Winnebago County, Beeember 12, 1857,
" Plaintift claimed pay for 304 cords of stone, at $4,50 per cord, and gave credit by $40 order on Pennock,
Sterling & Co. )
Defendant pleaded General Issue, gave notice of Set-off, and that stone was bought of Pennock, Sterling & Co.
Trial before Justice, December 24, 1857 ; both parties appeared, and Judgment for Plaintiff for $77 and costs.
Defendant, Dunshee, appealed to County Court of said Winnebago County, January 13, 1858, and filed his
Appeal Bond with Justice, of that date.

Justice’s Transcript and papers upon Appeal filed in Office of said County Court, January 13, 1858, and on
same day summons issued to Hill, Appellee, out of said County Court, and rcturned served by reading to
Hill, February 15, 1858.

March Term, 1858.—Parties appeared and the cause was submitted to Honorable Ansoxy 8. MiLLer, Judge,
and a Jury, for trial.

The Jury found the issues for Plaintiff, Hill, and assessed his damages at $95,34.

Defendant, Dunshee, moved the Court for a new trial, which was heard and denied by the Court, and
Judgment entered against the Defendant, Dunshee, upon the verdict of the Jury, and for costs of suit.

Bill of Exceptions taken to the ruling of the Court on said motion for a new trial; and Appeal taken to

> = Supreme Court by Defendant, Dunshee, and Bond filed.

COPY OF BILL OF EXCEPTIONS.

In County Court of Winnebago County, Illinois,
OF THE MARCH TERM, 1858,

FRANCIS K. DUNSHEE,
ads.
- HARMON HILL.

Be it remembered that wpon this tenth day of March, of the March Term of the County Court of
Winnebago County, for the year 1858 this cause coming on to be tried before the Honorable Aunson S.
Miller, Judge of said Court, and a Jury, the cause being an Appeal iato this Court from a Justice of the Peace,
and the action founded upon the following account or elaim, filed by said Plaintiff before the Justice,
to wit:

“F. K. DUNSHEE,
To HARMON HILL Dr.,

For 30F Conds of Stone, st S50, e con e commmr e S et ooae $136,50
il CR.
By amount paid Upton on Pennock & Co's Ovder, .. _____ _________._____ . 40,00
$96,50"

To which action the said defendant before the Justice, pleaded the geweral issue and gave motice in said action
as follows : That defendant would insist upon, as an offset in said cause, an order, accepted and paid to
Charles O. Upton for $40,00 drawn by Pennock, Sterling & Ce.

And that the Stone for which the action was brought, were bought of said Permock, Sterling & Co.  Upon
which statenrent of the clainx of the Plaintiff; and the defense of said defendant, the said parties went to trial.

The Plaintiff then introduced William D. Pennock, whe testified as follows, to wit -

T know the parties, Plaintiff, and Defendant, ir this cause. I sm one of this. firm of Permock, Sterling & Co.,
¢omposed of myself, my brother Andrew J. Pennock and James Sterling.

I keow of a qontmet to deliver stone to Dunshee.

A"
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(We, Pennock, Sterling & Co.,) made a verbal contract with Dunshee to let him have Stone, There wasno
time specified when stone were to be delivered, and no definite amount to be delivered—ere to be delivered as
ordered by Dunshee.

Dunshee was to pay $4,50 per cord, to be measured on the cars, and delivered on the bank of the River.

After the making of the contract, we delivered Dunshee some of the stone on the bank of the River. We
received our pay pretty much for the stone we delivered. Our Company delivered a trifle over eight cords of
the stone—that is, we delivered 420 feet and 672 feet.

I have no interest in the event of this suit; we have received our pay for all the stone delivered by us.

Our Company sold out to Hill, the Plaintiff, our Loats, quarry, &e.

We sold out to Hill about the time we delivered the last of the eight cords ; I know of Hill delivering stone
to Dunshec about two weeks before the trial before the Justice. T heard a conversation between Hill and Dun-
shee in relation to the stone in question.

I was with Hill at the time, and he asked Dunshee for the pay for the stone.

Dunshee said that he would pay him—that he supposed he owed bim for about 18 or 19 cords of stone.
Hill said it was more. Hill then said to Dunshee, “ You know you agreed to pay me $4,50 per cord for the
stone I delivered to you, and also for the balance the Company had delivered above the $40,00 order.

And that I told you T was to have the pay for all the stone delivered by mo and the Company, except the
$40 order.

And if the stone delivered by the Company did not amount to as much as the $40 order, T (Hill) was to
make it up to you, (Dunshee.) Mr. Dunshee said he did so agree.

After we sold out to PItff,, Hill, I was employed as a hand on the boat by Hill—I kept an account of all the
stone delivered—I measured the stone, and set all down on memorandum book——-(“’itnesa produces pass-book,
and says :) These are my figures, they were set down at the time with pencil first, and since, I have been over
them with a pen and ink.

Witness then states that the whole amount of stone delivered to Dunshee, was a little over 30 cords, by the
Company and Hill both. The whole number of feet delivered was 3973 feet, amounting to 31 cords and 5 feet,

This was the whole amount of stone delivered by Pennock, Sterling & Co., & Hill.

We sold out to Hill, in October, 1857—fore part—ecan't state the day. We boated these stone down the river
—mbost of the stone for Dunshee were delivered above the street bridbt;e.

Cross Evamined by Deft.—Pennock, Sterling & Co., ran the boat from about January 1st, 1857, until we
sold out to Hill about 1st of October, 1857.

I offered to give J. B. Skinner an order on Dunshee for pay for stone—ecan’t state the date. It was before the
date of the order to Upton—about same time.

Witness here shown the order given to Upton, dated October 24th, 1857,

Witness says the order shown him, was given at the date thereof,

That he had not then informed Dunshee, that they (the Company) had sold ont to Hill Does not know
that he ever informed Dunshee of the fact, does not know that he ever said any thing to Dunshee about it.
That if he had given the order to Skinner, he should not have given the order to Upton.

I cannot remember the date of the delivery of the last of the stone by the Company to Dunshee. Think it
was last of September.

Most of the stone for Dunshee were delivered from 4 to 6 rods above street bridge. Some delivered about
same distance below. 5 boat loads above and 2 or 3 boat loads below.

I do not reccollet of any other person to whom we were delivering stone at the same place, while we were
delivering stone for Dunshee.

We sold about 5 cords to another person, at or about that time, which were delivered about the same time,
but we kept the stone for Dunshee seperate.

The 5 cords were delivered below the bridge. T thiuk two car loads of stone were delivere [ above the bridge,
for Mr. Blakeman. Mr. Colburn did not have any stone fiem there. We delivered his above Slaughter house,
some ways above Dunshee’s stone.

Mr. Hill had not been conneeted with us in business before we sold to bim. He hal been upon the boat
some.

Pennock, Sterling & Co., had talked with Dunshee about stone for one year.

Along in September 1857, we made a bargain with Dunshee for stone. There had beenr talk, but there was
nothing binding on the parties until said September.

The agrecement then was, that Dunshee was to have the stone at $4,50 per cord, on the bank of the river;
was to have them as he wanted them, We agreed to deliver the store. No binding bargain before.

(Witness requested agzin to state what was said at conversation between Hill and Dunshee.))



«Hill said he wanted Dunshee to settle for those stone. Dunshee said he would pay him for them. Dunshec
said he was owing him (Hill) for 18 or 19 cords of stone. Mr. Hill said it was more.

Mr. Dunshee said the wall was 74 feet in height—length and breadth could not say.

(Hill said,) “ You know Mr. Dunshee, that I spoke to you after I bought the boat, that you were to pay me
for what stone you had after that time. (Dunshee said,) “The boys had given an order.” Hill said he would
allow that.

The price of the stons was spoken of before, and Dunshee consentod to pay Hill for the stone. Dunshea
spoke of measuring in the wall. Hill claimed to have them measured on the cars. Dunshee said he would pay
him for the stone. Hill calculated to sue him in the County or Circuit Court, if he did not pay him; but he
put Hill off until the last day of service. The conversation commenced in the street near Skinner’s shop, and
we then all went up to the cellar.

The agreement between the Company and Hill, in relation to Dunshee, was, that Mr. Hill was to fill the con-
tract with Dunshee. That was the agreement of Mr. Hill and the Company.

(By a Juror.) Was Dunshee to take these stone at your measurement on the car? (To which witness
answered.) “ Nothing was said about who was to measure the stone.” Stone were to be measured on the car.
Dunshee was not present when any of the stone were measured.

Direct Resumed.—Witness asked the market value of stone. Did not state. Witness went on to state at
what price the Company sold stone, which was objected to by Deft., and objection sustained by the Court.

Dunshec’s stone were delivered separate. Dunshee designated place where stone were to be delivered; we
left the stone there. Contract was, that stone were to be delivered on bank of river. We had nothing more to
do with stone after they were delivered on the bank.

Witness again requested to state the final contract between Pennock, Sterling & Co., and Dunshee, in Sep-
tember, 1857.

(Witness said,) Dunshee, sometime in September last, came to the boat, and Dunshee then said, Pennock,
I am going to digging my cellar, and want some stone. T told him the price would be $4,50 per cord, for the
stone delivered on the bank. Dunshee said, can’t I have the stonoe for less. I told him no. Dunshee said he
would take the stone. I told him he could have them, and Dunshec assented.

(Witness afterwards said, that by the agreement, stone were to be measured on the cars used in conveying the
stone from the quarry on to the boats.)

Cross Examined:—We told Mr, Hill, what we were letting Dunsheo have the stone for.

The Plaintiff then introduced Andrew J. Pennock, as a witness, who testified as follows: I am one of the
Company of Pennock, Sterling & Co. The Company let Dunshee have stone. I met Mr. Dunshee at the
end of the bridge, he said he should want some stone. Cannot state the date, but it was before we sold to Hill.
We sold out to Hill, latter part of summer, or in the fall. Can'’t state the time; it is in writing; could tell date
from papers. After we sold out, Mr Hill delivered stone for Dunshee—delivered at same place we had deliv-
ored. Heard a conversation between Hill and Dunshee in relation to the stone. Hill wanted Dunshee to settle
up for the stone; conversation commenced near Skinner'’s shop in the street. Myself, my brother Wm. D.,
and Mr. Hill, and Mr. Dunshee, were present; no others present. There was a considerable conversation, and
after a while we all went up to the cellar. Cannot remember all that occurred. Dunshee said, he supposed he
owed Hill, for 18 or 19 cords of stone.  Hill said it was more. Dunshec said they might measure the wall, or
getsome one to. Dunshee said the wall was 74 feet high. Hill measured, and found it 8 feet four inches high.
Hill said he would leave it out to any two men Dunshee might pick. That he did not wan any trouble. Hill
said to Dunshee, you remember I told you T had bought the boat and fixtures, and what stone were delivered
after that date, you were to pay me for. Something said about the price; Hill said he was to deliver the stone
the same as the Company were; and Dunshee said that was so; Hill was to take the contract off from the
Company’s hands, and deliver the stone and have the pay. At this time, in the conversation, something was
said about the order to Upton. Hill was to have pay for all the stone, and to give Dunshee credit for the $40
order. Dunshee said he would pay him for the stone—would pay him then, at his (Dunshee’s) own measure-
ment, Dunshee said he would not pay him for any more stone than he, himself made; and that he would not
pay for any more stone than he made by his measurement. Dunshee said he did not care what others made it,
if it was double what he mado it, he would only pay according to his own measurement.

Cross Eramined:—Our Company let Hill have the contract at the same terms we had it, and Hill was to
have the pay for the balance of stone to be delivered by him, and balance unpaid of stone delivered by Compa-
ny over the $40 order.

Jonathan Peacock, was called as a witness on the part of the Plaintiff, and testified as follows :—Witness was
asked market price of stone, last fall. Said he bought stone of Pennock, Sterling” & Co., last summer. Partie-
ulars of bargain ruled out. Could not get stone of others for less than 85,50 per cord, delivered at the building
and measured in the wall.

Plaintiff here restod his proof, and the defendant then introduced the following testimony, to wit:
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PLAINTIFF’S TESTIMONY.

By agreement of Parties, the following Order was introduced by Defendant, viz.:
“ Rockrorp, October 24th, 1857,
“F, K. Dusxsage—Sir: Please pay Charles O. Upton, or bearer, Forty Dollars, and charge the same to
my account, PENNOCK, STERLING & CO.
(Endorsed,) Accepted—F. K. Dunsues.”

John Allen was then sworn, on the part of the Defendant, who testified as follows, to wit: I am a stone
mason by trade; I have been engaged for several years in drawing stone, and selling the same in town; I know
the cellar of Mr. Dunshee, where the stone in question were used; Stone, such as were used in that cellar,
were at that time worth $5,50 per cord, delivered at the cellar and measured in the wall; could have been
furnished at that price. I know where the street bridge is; I think it would be worth one dollar per cord to
deliver loosestone, from where the stone in question were delivered on bank of River, to the cellar of Defendant,
or $1,25 per cord, if stone were measured in the wall. I have measured the walls of the cellar of Defendant;
the walls contain 19 cords and 40 feet of stone. I was at the cellar two or three times while the walls were
being built.

Cross-Eramined: My stone quarry is about one mile from town; Pennock, Sterling & Co's quarry was
four or five miles from town, Drew stone from my quarry with teams. I was at Defendant’s cellar two or three times
while the walls were being built; I then noticed the thickness of the wall; when I measured the walls when
finished I could not tell the thickness. We measured all of our stone in the wall. One cord of loose stone
will measure about 100 feet in the wall. I charged more for stone where I hauled them over the River; the
distanee made the difference in the price charged. j

John Burns, for Defeudant, sworn—says: I am a well-digger; dug the well at Mr. Dunshee’s cellar; the
well is 27 feet and 6 inches deep; myself and co-partaer stoned the well; the quantity of stone used was 2
cords and 90 feet.

Defendant then introduced Almeron S. Warring as a witness, who testified as follows, towit: I am a
builder by trade; am the brother-in-law of Defendant, Dunshee; know the cellar of Defendant; drew the
plan, and superintended the building the cellar walls; the walls were built by Mr. John Hays, under my
direction. The quantity of stone in the walls of the cellar was 19 cords and 15 feet. T know where Mr.
Dunshee got the stone for cellar and well. " I did not know of Dunshee’s having stone for any other purpose
than the cellar and well. 1 think I should have known the fact, if he had used stone for any other purpose.
Part of the stone were drawn from a pile above street bridge, and a part from a pile below the bridge.
When Mr. Dunshee was drawing from the pile below the bridge, a Mr. Reed was drawing from the same pile
to a Mr. Burns, across the River. At the time the stone in question was delivered the market price of stone,
on west side of River, was $5,50 per cord, measured in the wall. I performed considerable labor and
furnished materials for Pennock, Sterling & Co., in building their boat, in Spring of 1857, and had stone of
the Company, more or less duling'the season; I goﬁ 14 cords of stone from the pile that Dunshee was
~drawing from, below the bridge. This was about the time Dunshee got the last of his stone. I had not at
this time heard that Pennock, Sterling & Co. had sold out, or that Hill claimed any interest in the boat or stone

Cross-Examined: Have no recollection of telling either of the Pennocks or Hill that T borrowed 14 cords
of stone from Dunnshee.

Defendant here rested his case. ,

William D. Pennook recalled by the Plainutiff, who testified as follows: -We, myself, Hill and Andrew J.
Pennock, went to see Warring, to see what stone he had got. Warring said he borrowed 1} cords of stone
of Dunshee, which he got below the bridge. We went to Dunshee, and he said he. had not loaned Warring
stone; we then went back 1o Warring, and told him what Dunshee  had said, but he still insisted that he,
(Dunshee,) did lend the stone to ham. The pile of stone for Dunshee was below the pile from which Burss
took stone. . ' »

Andrew J, Pennock recalled by Plaintiff, says; -Mr. Warring said he borrowed stone of Mr. Dunshee.
This was after all the stone had been delivered. =Mr. Warring had been drawing stone from the other side of
the river. Burns did not draw stone from the pile we let Dunshee  have, as stated by W-ning, in- his testi:
mony, but from a pile nearer the bridge—a pile we had delivered forthe city; of which we sold a part to Burns.

James Sterling called as a witness by Plaintiff, says: I was one of the firm of Per rock, S'r'ng & Co.
I know of a contract to deliver Dunshee stone. I met Mr. Dunshee once; he wanted to know if he could
not have the stone. - He also wanted to know if he could not have the stone for less than $4,50 per cord.
I told him we could not let him have them for less. He wished to know whether he co' 'd depend on having
the stone when he wanted them. I told him he could. Durshee got mc tof bis stone above the bridge; got
stome below bridge. -
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( Refused.)
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COross Bramined:—Mr. Dunshoe was out of stone above the bridge, and we had a pile below the bridge,
and told Mr. Dunshee, he could go and draw from there.

And the foregoing was sll the evidence introduced by the parties upon the trial of this cause.

After hearing the aguments of the Counsel for the respective parties, the Plaintiff’s counsel then asked the
Court to instruet the Jury as follows—iwhich instructions were given by the Court, to wit:

PLAINTIFFS INSTRUCTIONS.

1st. If the Jury believe from the evidence, that Pennock, Sterling & Ce., made a Special Contract
with the defendant, wherein the said Pennock, Sterling& Co., were to deliver the defendant what stone he might
want on the bank of the river, as ordered by the defendant, at the rate of $4,50 per cord, to be measured on
the cars, and afterwards, the said defendant agread to take the stone from the Plaintiff, herein, on the same
terms that he agreed with Pennock, Sterling & Co., then the Jury are to estimate the Plaintiff’s damages from
the measurement on the cars.

2d. If the Jury believe from the evidence that there was a special contract between Plaintiff and
Defendant, and that the Plaintiff performed the contract on his part, then the Jury are to estimate the damages
from the terms of the contract.

3d. If the Jury believe from the ovidence, that Pennock, Sterling & Co., made a special contract
with the Defendant, and that afterwards Pennock, Sterling & Co., sold out to the Plaintiff, all the right and inter-
ost in the contract, and that the Defendant had notice of this, and continued to receive the stone from the Plain-
tiff, Hill, in his (Hill) own right, on the terms of the original contract, the Plaintiff, Hill, has a right to recover
of the Defendant, for the stone delivered by him, on the terms of the original contract.

4th. If the Jury believe from the evidence, that the Plaintiff, Hill, agreed to pay the Forty Dollar
order, drawn by Pennock, Sterling & Co., and that the Plaintiff, Hill, was in that case to be allowed for all the
stono that had been delivered, as well as what should be delivered, then the Jury will allow the Plaintiff for all
the stone delivered to the Defendant, by Pennock, Sterling & Co., and also by the Plaintiff, Hill—( Qualified by
the Court as follows:) “Provided the Jurors believe that there there was an arrangement between all the parties,
by which the Defendant, Dunshee, was to pay the Plaintitt, Hill, for the stone delivered by Pennock, Sterling
& Co., in lieu of payment to the latter.”

5th. If the Jury believe from the evidenca, that the defendant agreed to pay the Plaintiff for the
stone delivered to him by Plaintiff, and Pennock, Sterling & Co., then the Plaintiff is entitled to recover from
the Defendant, in this action, ( Qualified by the Judge as follows :) “ Provided the Jurors believe from the evidenco
that thore was a communication of, and arrangemant between all the parties, so that the claims of Pennock, Ster-
ling & Co., on the Defendant, Dunshes, were extinguished, and that the Defendant should pay the :Plaintiﬂ',
Hill.”

To the opinion of the Court. in giving said instrustions, so asked by the Plaintiff, and each and every of
them, the said Defendant then and there excepted.

The Defendant’s Counsel, then asked the Court to give the Juary the following instructions, marked Defend-
ant’s Instructions, and numbered, 1st and 2d.

And the Court then wrote upon the margin of said instruction, number 1 as follows: ¢ Given,
subject to provision in Plaintiff’s 5th instruction, as to belief of Jurors relative to arrangement of parties,
subsequent to original contract between Defendant, Dunshee, and Pennock, Sterling & Co.” And the Court
then wrote upon margin of said instruction, number 2, as follows: « Given, subject to proviso in 1st instruction
roforred to.”  Which instructions, and each of them so modified by the Court, were then and there read by the
Court to the Jury; and to the opinion of the Court, in so mo lifying said instructions, and each of them, the De-
fendant, by his Counsel, then and there excepted.

(Whereupon the Court stated to the Defendant's Counsel, that he understood him to consent, that the mod-
ifications be made by the Court; but that if the Court misunderstood him, he would pass upon the instroetions,
as first asked, and thereupon the modifications, and the words “ Given” were stricken out, and the words ¢ Re-
fused” marked on the instructions.) V

And the said Defendant, then and thera exzsptel to the opinion of the Court, in refusing said instructions so
asked by him, and each of them. .

DEFENDANT'S INSTRUCTIONS.

1st. That if the Jury believe from the evidence, that William D. Pennock, Andrew J. Pennock
and James Sterling, entered into a contract with Defendant, Dunshee, for the sale and delivery to
him of the stone in question in this cause, and commenced the delivery thercof; and before the completion
of the contract, assigned the same to Plaintiff, Hill, and that said Hill completed the delivery of the stone un-
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der such contract, that then this suit should have been brought in the names of the «~id William D. Pernock,
Andrew J. Pennock and James Sterling; and the Plaintift connot maintain an action thereon in his own name,
and the Jury will find for the defendant in this action.

2d. That if the Jury believe from the evidence, that William D. Pennock, Andrew J. Pennock
and James Sterling, entered into contract with Defendant Dunshee, for the sale and delivery to him of the
stone in question, and commenced the delivery thereof, and before the completion of the delivery of the stone
assigned the contract to the Plaintiff, Hill, and said Hill completed the delivery of the stone in question; and
should also believe from the evidence, that said Dunshee promised said Hill afterwards, to pay him (said
Hill), for the stone he had delivered under said contract, and also for the balance unpaid on the stone delivered

( Refused.) by said Peunocks and Sterling, on said contract; that such agreement would not support this action, unless the

Jury also find from the evidence that there was some other and new consideration for said promise ; or unless
the Jury find from the evidence that there was a communication between all of said parties to wit: said
Pennocks and Sterling, Dunshee and Hill ; and a new arrangement between all of said parties entered into,
by which said Pennocks’ and Sterling’s claim upon Dunshee for stone delivered was released ; and by which
said Hill also released all of his claims upon said Pennocks and Sterling, upon the assignment of said contract ;
and the cause was thereafter submitted to a Jury, who returned into Court with a verdict for the Plaintiff,
for the sum of ninety-five dollars and thirty-four one hundredths dollars.

And thereupon the Defendant, by his counsel, moved the Court for a new trial, for the following reasons :

1st. That the verdict is against evidence.

2d. That the verdict is against law.

3d. That the Court erred in refusing the instructions asked by the Defendant, and each and every of them.

4th. That the Court erred in giving the instructions asked by the Plaintiff, and each and every of them.

And the Court, having heard the argument of counsel thereon, overrules the motion and denies the same,
and renders Judgment on the verdiet of the Jury, to which decision of the Court in overruling and denying
said motion for a new trial, the said Defendant, by his counsel, excepts and prays that this, his bill of excep-
tions, may be signed and sealed by the Court, and made a part of the record in this cause—and it is done

accordingly.

ANSON S. MILLER, [L. s.]

ERRORS ASSIGNED.

1st. That the Court erred in overruling ‘and denying the motion of the Defendant for a new trial, and en-
tering Judgment on the verdict.

2d. Court erred in refusing to grant a new trial upon motion of Defendant.

3d. That the Court erred in refusing the instructions asked by the Defendant, and each of them,

4th. That the Court erred in giving the instructions so asked by the Plaintiff, and each of them.

5th. That the Court erred in modifying the instructions so asked by the Defendant, and each of them.
And also erred (after such instructions had been modified and read to the Jury) in refusing the same and

each of them.
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