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STATE OF ILLINOIS, SUPREME COURT,
APRIL TERM, A.D. 1858.

E. & A. WOODWORTH, Appellants, vs. WOODBURN & SCOTT.

Appellant’s Brief.

The first point made is: Had the defendants the right
to withdraw the general issue before the Jury was sworn.
Had the defendants the right to begin and reply. See
following authorities. 3 Chilty’s General Practice, pages
872, 873, and 874 ; also 1 Greenlief’s Evidence, page 98,
1 Starkie’s Evidence page 328, marginal page 369, 2 vol.
Phillips’ Evidence, Cowen and Hill's Notes, note 370, and
page 482. The point made by those authorities is, that
when there is nothing for Plaintiff to prove, and the
Defendant’s evidence sets up matter in confession and
evidence, the Defendant has a right to begin and con-
clude the case.

Second. Was Payne’s evidence proper. It was a test,
the best that could be given, as regards the quality of
the timber. It had been tried, and how did the timber
work. That was the question. 1 Scammon 23, Clark vs.
Luke. The Court says the rule is, “Does the proposed
testimony tend to prove the issue.” If it was not com-

petent on the question of damages, yet on the question
of quality of timber, it was to the point. Testimony

may be incompetant for one purpose, yet for another
good. 1 Phillips’ Evidence, page 196. Cowen & Hills’



Notes, 330, 2 vol. page 432, also same, note, page 434,
5 Gilman 298. If it tends to prove issue sufficient,

1 Greenlief, page 69, paragraph 51.

Third, Damages. Is the rule as laid down in the second
instructions and also in excluding a part of Payne’s testi-
mony, the law. 2 Starkie’s Evidence, marginal, page
904. Entitled to such damages as are the natural and
proximate result of act complained of. 2 Greenlief’s
Evidence, page 275, paragraph 262, 12 Tllinois Reports,

446.

Fourth. The first instructions given for Plaintiffs in
Court below. Its language was, the defence must be to
the whole of notes or could not recover. In no respect

_could that be law under the issue of a part failure of

consideration.

Fifth. The Court erred in permitting the security for
cost to be charged. It is a contract which the law com-
pels the Plaintiff to make, in order to give the Court
jurisdiction. Under that contract, the 1'ights of the
Defendants attach, and the offices of the Court. Could
the Court alter the Contract at will, so as to give Fuller
a right to testify. In case the Plaintiffs in the Court




below should be defeated, could not Fuller be sued and
be made to respond for the cost. In any event is it not
a question of sound legal discretion which may be re-
viewed. He is interested having signed the bail bond
for costs. He is interested in the amount of money
recovered by way of percentage. He is liable over to
his client for not conducting his case in a proper manner.
He does not speak of facts but details, eonversations
when alone with the Defendant. He is not allowed by
Law to detail the conversations he has had with his client
in relation to the case. The law will not permit him to
tell the whole truth though he is sworn to do so, and this
he can object to himself when on the witness stand.
The security for costs must be given, to give the Court
jurisdiction.

The replication to the Defendants’ fourth plea only
traverses the fact whether there was a warranty, and it
admits the breach as alledged if there was a warranty.
The verdict on the question whether there was a war-
ranty is against the evidence.

FRIDLEY & "PARKS;

For Plaintiff’ in Error.

Beacox Printing anl Bookbinding House, Aurora, Tlls.
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STATE OF ILLINOIS, SUPREME COURT,
APRIL TERM, A.D. 1858.

E. & A. WOODWORTH, Appellants, vs. WOODBURN & SCOTT.

Appellant’s Brief.

The first point made is: Had the defendants the right
to withdraw the general issue before the Jury was sworn.
Had the defendants the right to begin and reply. See
following authorities. 3 Chilty’s General Practice, pages
872, 873, and 874 ; also 1 Greenlief’s Evidence, page 98,
1 Starkie’s Evidence page 328, marginal page 369, 2 vol.
Phillips’ Evidence, Cowen and Hill’s Notes, note 370, and
page 482. The point made by those authorities is, that
when there is nothing for Plaintiff to prove, and the
Defendant’s evidence sets up matter in confession and
evidence, the Defendant has a right to begin and con-
clude the case.

Second. Was Payne’s evidence proper. It was a test,
the best that could be given, as regards the quality of
the timber. It had been tried, and how did the timber
work. That was the question. 1 Scammon 23, Clark vs.
Luke. The Court says the rule is, “ Does the proposed
testimony tend to prove the issue.” If it was not com-

petent on the question of damages, yet on the question
of quality of timber, it was to the point. Testimony

may be incompetant for one purpose, yet for another
good. 1 Phillips’ Evidence, page 196. Cowen & Hills’
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Notes, 330, 2 vol. page 432, also same, note, page 434,
5 Gilman 298. If it tends to prove issue sufficient,
1 Greenlief, page 69, paragraph 51.

Third, Damages. Is the rule aslaid down in the second
instructions and also in excluding a part of Payne’s testi-
mony, the law. 2 Starkie’s Evidence, marginal, page
904. Entitled to such damages as are the natural and
proximate result of act complained of. 2 Greenlief's
Evidence, page 275, paragraph 262, 12 Illinois Reports,
446.

Fourth. The first instructions given for Plaintiffs in
Court below. Its language was, the defence must be to
the whole of notes or could not recover. In no respect
could that be law under the issue of a part failure of
consideration.

Fifth. The Court erred in permitting the security for
cost to be charged. It is a contract which the law com-
pels the Plaintiff to make, in order to give the Court
jurisdiction. Under that contract, the rights of the
Defendants attach, and the offices of the Court. Could
the Court alter the Contract at will, so as to give Fuller
a right to testify. In case the Plaintiffs in the Court

e
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below should be defeated, could not Fuller be sued and
be made to respond for the cost. In any event is it not
a question of sound legal discretion which may be re-
viewed. He is interested having signed the bail bond
for costs. He is interested in the amount of money
recovered by way of percentage. He is liable over to
his client for not conducting his case in a proper manner.
He does not speak of facts but details, eonversations
when alone with the Defendant. He is not allowed by
Law to detail the conversations hé has had with his client
in relation to the case. The law will not permit him to
tell the whole truth though he is sworn to do so, and this
he can object to himself when on the witness stand.
The security for costs must be given, to give the Court
jurisdiction.

The replication to the Defendants’ fourth plea only
traverses the fact whether there was a warranty, and it
admits the breach as alledged if there was a warranty.
The verdict on the question whether there was a war-
ranty is against the evidence.

FRIDLEY & PARKS,

For Plauntiff in Error.

Beiscoy Printing anl Bookbinding House, Aurora, Ills.
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Page. 3.

Page 11.

Page 24.

Page 26,

Page 20.

Page 30.

Page 30.

Page 51.

Page 32.

Page X1,

Page 34,

STATE OF ILLINOIS, SUPREME COURT,

TO APRIL TERM, 1858.
e L
JACOB WOODBURN AND THOMAS SCOTT
ERASMUS WOODWORTH AND ALVIN WOODWORTH.

—_———

APPEAT, FROM KENDATILL.:

ABSTRACT OF THE RECORD.

Declaration assumpsit on three prdmissor) notes and
common counts filed by apellant, J anuary 30th, 1857, in
the Kane Circuit Court.

First plea, general issue: second plea, set off; third

plea, special warranty; 4th plea, part failure of' con-
sideration.

General 1ephcatlon to each of sald pleas. e e fEon
77;"' /J";’!(&,(.f’~ e ided 'f‘ //4\ L trcirels — 08 [
:/,;/, /. 1"/

Jury sworn, on 9th day of October, 1857, Kendall
Circuit Court.” Verdict for Plaintiff, &pl_l O().

Motion for new trial over-ruled, Oct. 10th, 1857.

Appeal allowed. Bond $2,000. Rufus Gray and Ly-
man Woodworth, sureties in thirty days, time given to
file bill of exceptions.

Appeal bond filed November 7th, 1857.

Bill of exceptions. Before jury was sworn, defendants
moved to withdraw general issue; take affirmative of
issue.  Motion over-ruled; exception taken.

Plaintiff read in evidence three notes and rests.

Defendants introduce John Swaine. Sworn. Knows
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parties; wrote notes, given for hubs and spokes. De-
fendants had not seen spokes and hubs. E. R. Allen,
Agent for Plaintiff, said should be all right.

On cross examination he stated, the hubs and spokes
not all received at time of giving note, and were housed
as received.  Griffith used some of the spokes, October
1856. Hubs stamped Woodburn & Scott. Defendants
use 10,000 spokes per month; keep 70 or 80 men carry-
ing on wagon business in Aurora.

Peter Payne sworn. Knows Defendant, seen Wood-
burn; been in wagon business 40 years; made wheels
seven years for Defendants; May 1856 Woodburn
wanted to sell Defendants hubs and spokes; Woodburn
guaranteed or warranted spokes and hubs to be well-
seasoned, fit for ready use; Defendant set down on his
memorandum the quantity to be purchased; spokes and
hubs came on; not well-seasoned or fit to be put in wagons

“for a year; one tenth of spokes fit only for firewood :
Griffith worked from same lot. No spokes or hubs in
market at that time; spokes and hubs worth half-price.

Thun

jléh-»ee J\questions put by defendant objected to by Plain-
tiff; objection sustained by the Court and Defendant
excepted : which questions are as follows:
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Int. 3.

Page 39.

Page 40.

Page 11,

I'nge 41.

Spokes came in bunches, put under cover; rain and
sun not get at them ; could not tell whether they were
seasoned until worked.

Edmund Griffith knows Defendants; do not know
Plaintiffs; worked for Defendants; worked on spokes
not seasoned; would require at least one year, perhaps,
two years to season; from ten to fifteen poor spokesin
a bunch of sixty; worked fourteen years on wagons:
commenced on the spokesin October, 1856; could not tell
whether they were seasoned until I commenced work on
them.

Jesse Pruett sworn. Knows Plaintiffs and Defendants:
was working for Defendants at the time Payne speaks
of Woodburn; Woodworth said he did not want to buy
spokes unless well-seasoned, Woodburn said they were
well-seasoned and fit for ready use, and good timber:
should think the difference in the value of spokes, one-
half.

Defendants rested.

Plaintiff introduced E. R. Allen. Sworn. Called on
Woodworth ; made no objections; would pay as soon as
he could ; hard times; that was when first note was due:
I think I presented last note, may be mistaken.

L. D. Brady sworn, knows nothing.

The Plaintiffs offered a paper purporting to be signed
by L. D. Brady as security for costs in place of A. B.
Fuller. It was admitted that L. D. Brady was a respon-




Page 42.

Page 42.

Page 42

Page 43.

YPago 47.

sible man; the court permitted to be done, and the
Defendants excepted.

A. B. Fuller sworn, Plaintiffs’ Attorney. Saw Alvin

“Woodworth; offered to give judgment note for one half

the gross amount; one due in three months and the
other in six months; did not want any law about them

- and the Plaintiffs rested.

The Defendants offered John Swaine, who stated that
Woodworth paid freight on spokes.

Which was all the evidence in the case.

The Court gave two instructions for Plaintiff, to the
giving of which the Defendant excepted.

First Instructions.—Notes constituted a course of
action unless defeated by some legal defence against the
notes.

Second—The jury are instructed that the damage in
case of a special warranty is the difference in the value
of the article as it was warranted, and the value in the
condition in which it was obtained.

The Court also gave the Defendants instructions.

The jury found a verdiet for Plaintiff, $1700. Defend-
ants moved for a mnew trial. Motion over-ruled and
Defendants excepted.

The errors assigned are:—

1st—The Court erred in not permitting the general
issue to be withdrawn.

9nd.—The Court erred in not permitting witness Payne
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to answer the questions put by the Defendants below.

3rd—The Court erred in giving cach of Plaintiffs in-
structions in court below.

4th—The Cowrt erred in refusing to grant a new trial.
5th.—The Court erred in permitting the bail to be

substitued, and in other respects as appears by the
Record.
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STATE OF ILLINOIS, SUPREME COURT,
ApriL TErM, A. D. 1858.

WoopworrTH, et. als.,
vS. Appeal from Kendall County.

‘W o00ODBURN AND SCOTT.

POINTS AND AUTHORITIES FOR APPELLEES.

I

Tag first point made by appellant’s counsel is, that the Court below re-
fused to allow appellants to withdraw the general issue, and take the af-
firmative of the issue. There is no error in this. After the plea was once
filed it was a matter of descretion in the Circuit Court to permit or refuse
to allow it to be withdrawn. The authorities cited by appellant’s counsel
show that it is a matter of discretion, even in cases where the pleadings
of the defendant, as originally filed, confess and avoid the plaintiff’s
cause of action, by setting up a new and affirmative state of facts. In this
case the general issue was filed in the first instance, and the issue formed
by it remained upon the record until the case was called for trial, and
then an attempt was made to change front on theeve of the trial. Nocase
can be presented where the refusal of the court to permit this to be done
was ever held to be error.

It is not a question whether, by the pleadings as they stood, the defend-
ant had the aflirmative of the issue; but the error complained of is, that the
court refused to permit the defendant to change the issue on the cause

being called for trial.

II.

The questions put to the witness Paine werc objectionable, and were
properly refused by the Court.

The first of the three questions put to Paine was objectionable, 1st,
on account of its being leading; and 2d, because it was irrelevant and
incompetent. The persons who returned the wheels to defendants were
the better evidence as to the defects in the wheels; and if Paine had
been permitted to answer the question he could only have stated what
was assigned as the reasons for returning them by the persons who re-
turned them.

The second question sought to prove damages other than what was le-
gitimate for the jury to consider.  Vide I111.

The third question is objectionable on the same grounds as the first,

1I1.

What is the true measure of damages on a breach of warranty in the

sale of chattels, when no fraud is alleged? The instruction of the court

in this case was, that it was the “difference in value of the ‘article as it
« was warranted to be, and its value in the condition in which it was
% obtained ;” and this wa insist is the true rule. Sedgewick on Measure
of Damages, 290, 205; 1 H. Black. R.17; 2 Hill. R. 288: 4 Hill. 625.
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No special damage (such as having wagons sent back, &e.) were claim,
ed in defendant’s plea, and in order tohave recovered them in any event
he should have claimed them specifically in the pleadings, so that the
plaintiff might have disputed the tacts,—Chitty on Contracts, 3 Am. Ed.
345. :

IV.

The first instruction given for the plaintiff below is complained of
as being calculated to mislead the jury. That instruction is not cor-
rectly set out in the abstract, and a forced and false construction is given
to it in the argument. The instruction is found on the 42d and 43d pa-
ges of the record, and is “that the notes offered in evidence by plaintiffs
«show a good cause of action against the defendants, and a jury should
«4ind a verdict for the plaintiffs for the amount of said notes and interest,
« unless the defendants have shown by proof some legal defence against
« the notes.” This was not calculated to mislead the jury by its language,
especially when taken in connection with the instructions given at the re-
quest of the defendants below. It did not preclude the jury from allow-
ing a deduction for a part failure of consideration if any such failure had
been shown by the proof.

Vi

It is alleged that the Court erred in permitting the security for costs
to be changed, and permitting the old security, thus released, to testify
in the case.

It might e objected here that there is nothing in the record to show
that this is a case wherein security for costs would be required.

But if it were such a case, the change of the security is a matter of des-
cretion in the Court below, and its decision in that behalf cannot be as-
signed for error. And the security thus released was a competant wit-
ness. This point has been decided by this Court.

Breese 218.

4 Scam. 448.

Sce also 2 Starkie 132. - 3

1 Term R. 164.

1 Tidd’s Prac. 259.
1 Bing. 92.

9 Greenlf. 9.

13 Pick. 79.

15 51,58

The objection that the witness, Fuller, was one of the attorneys of the
plaintiffs, goes to his credibility and not to his competency.

The question as to whether there was a warranty of the property
sold, was fairly submitted to the jury. There was some evidence
tending to show such warranty, and some tending to show that there was
no such warranty. The witness, Allen, who was claimed to have made
such warranty as agent for the plaintiffs, denies that he made any such
warranty, the conversations and conduct of the defendants, as testified to
by Allen and Fuller, tending strongly to show that there was no warran-
ty or any cause of complaint on the part of the defendants long after
they received the property and used it.

W. H. L. WALLACE,
Counsel or Appellecs.







