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Abstract of the Record.

This was an action of assumpsit brought by the appellee against the appellant,
to recover money paid upon a coutract for the purchase of real estate, and was
tried before the Court, without the intervention of' a jury, at the July term of said
Court, A. D. 1860.

The declaration contained the common counts for money had and received
to plaintiff’s use, for interest on payment forborne, and on an account stated.
Attached to said declaration is the plaintiff’s bill of particulars, as follows :
Josepu SxiTH to JANE LAMB, Dr.
To moneys paid on contract made by Joseph Smith (defendant) to Jane Lamb
(plaintiff), dated August 3d, 1857, for conveyance of lot No. 30 in Joseph
Smith’s subdivision, &e., &e.

Avgust 3d, 1857, 10 Cash s.vcuvevis covinacnineaveaineesonicasioineiae $187,50
To Interest on same to

February 8th, 1858, to Cash ............. RO A0 B OO 00,6 550 S0 0I5 0 180,00
To Interest on same to

Hebinaryal8thy 1858 5t01 Gash foi sl e e e e o o e b o o e 25,00
To Interest on same to

Rebruary 8th,:1858,it01@ash . . i o el R el et e St 210,00
To Interest on same to

I N T (0T 16 0 8 S8 A S 0 s 0 B0 Glo s B B B0 £ 6 H05 510 5 0010 50 06 A o . 16,25

The defendant plead the general issue.

On the trial of the cause, the plaintiff offered in evidence a contract or agree-
ment, dated August 3d, 1857, between the said Joseph Smith, (defendant), party
of the first part, and the said Jane Lanib, (plaintift), party of the second part, for
the sale from said Smith to said Lamb of the above mentione.l lot.

The said Smith therein covenants, that if the said Lamb shall first make the
payments and perform the covenants in said contract contained on her part, he will
convey and assure to her, “in fee simple, clear of all incumbrances whatever, by a
good and sufficient warranty deed,” the premises described.

The said Lamb covenants to pay to the said Swmith, “at tke office of Clark &
Thomas in Chicago, the sum of seven hundred and fifty dollars, in manner follow-
ing, to wit: $187,50 cash (the receipt of which is acknowledged) and the remainder
in three equal payments, on the first day of February in each of the years 1838,
1859 and 1860, with interest at 6 per cent. per annum on the whole sum, from time
to time remaining unpaid, payable annually on the days aforesaid, from the 1st day
of February, 1857, and to pay all taxes, assessments or impositions that may be
legally levied or imposed upon said lot. It is further covenanted, that in case of
failure of said Lamb to make either of the payments or perform any of the cove-
nants on her part, the contract shall be ferfeited and determined at the election of
said Smith, and that said Lamb shall foyfeit all payments made by her on said
contract and such payments shall be retained by said Smith in full satisfaction
and in liquidation of all damages by him sustained, and he shall have the :right
to re-enter and take possession. It is mutually covenanted, that the time of pay.
ment shall be an essential part of the contract,and that its covenants shall be mu-
tually binding upon the heirs, &e., of the respective parties.

Said contract was recorded in Cook County, August 4th, 1857.

The contract has endorsed upon it receipts for the following sums, viz: Feb.
8th, 1858, $180,00 ; Feb. 16th, 1858, $25,00 ; Feb. 8th, 1858, £210,00 ; March 8th,
1858, $16,25. The receipt of Feb. 8th, 1858, is as follows, viz : “Reeeived,—Chi-
cago, Feb, 8th, 1358,—of Murs. Jane Lamb, certificate of deposit of R. K. Swift,
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Brother & Johnston for two hundred and ten dollars, for payment due hereon Feb.
1st, 1859 ;—it being expressly understood, that all rights of forfeiture and other
covenants and conditions of the within contract are to remain in full force.” .

13. 8. A. Irvin, a witness for the plaintiff, then testified as follows: ¢“On the
1st day of February, A. D. 1860, I went with the plaintiff to the place of business
of the defendant, in Chicago, and found him there. I told him I had come on
behalf of Mrs. Lamb, (showing him the contract), to make the last payment due
him upon the said contract, and that whatever was due him I had and was ready
to pay. Smith said he had not the title to the lot and could not make a deed; he
desired us to go to the office of his attorney to see whether an arrangement could
not be made. He said Mr. Hall was the owner of the lots, and perhaps some
arrangement could be made with him. We went to his - attorney’s office, when
Smith again said he had not title and could not make a deed. Think I stated to
his attorney, that I would make a tender if required, and he said it was not neces-
sary ;—can’t say positively whether I said so or not.”

14. On cross examination, Irvin testified: “I had no money with me when I
went to Smith’s or his attorney’s; I had a blank check which I intended to fill up
for the amount due ;—I did not fill it up because I did not know the amount which
would be due upon the contract, including taxes, interest, &e. Smith frequently
stated, at his place and at the attorney’s office, that he had transferred the contract
to Mr. Hall. I replied that I had frequently called on Mr. Hall, and that he
refused to receive the money or do anything about the matter. I had so called.

“T had enough money in the bank to pay the balance due on the contract.”

The foregoing was all the plaintiff’s evidence. -

14. On the part of the defendant, 4. C. Lewis then testified :

¢« At the tax sale which ocecarred on the 17th of March, 1859, for city taxes of\-
1858, I bought the lot mentioned in the contract from defendant to plaintiff, and .
received a certificate of purchase therefor. On the 4th of May, 1859, I paid ‘the
State and county tax for 1858 on said let; and on the 9th of March, 1860, I paid
the city tax for 1859 on the same. The money paid by me for said purchase and for
taxes has never been refunded to me by any one. I still hold the certificate of pur-
chase and tax receipts.” [Said certificate and receipts were produced and offered
in evidence.]

On cross-examination, the witness said :

15, “Mr. Smith never said anything about taking up the tax receipts or certificate.

Mr. Hall (the owner of the land) has several times spoken to me about taking

them up.”

The defendant further proved, that on the 2d day of June, 1859, Smith, the
defendant, assigned and delivered to Mr. Hall his copy of the contract with Mrs.
Lamb, the plaintiff, and transferred his interest therein to said Hall, and that said
Hall was then the owner of the land.

The defendant here rested his case, and no further evidence was offered by
either party.

The Court found theissuesfor the plaintiff and assessed her damages at $695,86.

The defendant moved for a new trial ;—because the finding of the Court was
against the law ; because the finding of the Court was against the evidence, and
because the damages assessed by the Court were excessive.

The Court overruled the motion and the defendant excepted. Final judgment
in favor of the plaintiff was then rendered by the Court for said sum of $695,86.

The appellant assigns for error:

1st, The finding of the Court was against the law;

2d, The finding of the Court was against the evidence;

8d, The damages assessed by the Court were excessive ;

4th, The Court erred in overruling the motion for a new trial ;

5th, The judgment should have been for the defendant, for costs, and not for
the plaintiff, :

16.

JESSE B. THOMAS,
Attorney jor Appellant.
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Points for Plaintil in Greor,
L. The plaintiff below, to maintain this action, must show the special contract

ut an end, without default on his part. 20 Johns 24; Chitty on Cont. 3 1
Gilm. 99 ; 19 Maine 77.

By the terms of the contract his obligation was entire and independent, and

its strict performance, at the time, a condition precedent to ¢ any claim against the
vendor., 4 Scam. 5673 4 Giln. 66; 2 do. 96.

But by failure to pay taxes, and allowing the land to be sold therefor, he vol-
untarily committed a breach of his covenant, and, at law, forfeited all rights
against the vendor; and no subsequent act of %is could resiore them, or put the
vendor in default. 12 Ill. 454 ; 5 Barb. 423; 5 Cow. 270 ; 20 Johns. 15 ; 34 Maine
143.

Even in equity, whose “doctrine is compensation and not forfeiture,” under a
contract like this, the plaintiff could get no relief on the facts disclosed,—he being
in default, without excuse. 13 Ill. 596 ; 5 Gilm. 180, 314; 3 Gilm. 486.

The right to recover back the money paid, as upon a quantum meruit,even on
a mutual abandonment—the vendee being in default—is precluded by the express
agreement of the parties that it should be ret‘lmcd by the vendor as liquidated

< P o 9 g 4
damages. 1 Sugd. vend. Sjotr S 3 Sy ¢
< /7 <>

II. But it is contended that the vendor here had waived the right of forfeiture,
and elected to affirm the contract, becanse there is no proof of s rescission by hlm,
immediately upon the breach of the covenant by vendee.

To this we reply :

1st. The doctrine of watver, as here claimed, belongs to equxty, not law,—and

cven there js established only by some express and unequivocal act of the party

N

entitled to the forfeiture. 2 Sch. & Lef. 347, 684 ; | Sugd. vend. @A 0 / O

Mere silence or inaction is not sufficient, except when it has misled the oppo-
site party, and been acted on, and an estoppel arises thereby 7. Halste, 99; 8,
Taunt, 246, 250.

Here the party electing to rescind was not bound to give notice of such eleo-
tion, and his silence could justify no inference of acquiescence or confirmation.—
211l 1 2 9

2d. The failure to keep the taxes paid, or to redeem from the sale, was a con-
tinuing breach, authorizing the vendor, or his assignee, at anjy time to rescind. 2
Cromp & J., 668; 4 Taunt, 735, 4 B, & Ald., 402; 9 B. & C. 876; 6 Q. B. 954; 3
Cow. 220,

3d, The transfer of the contract by Smith to Hall, the owner of the land,
‘could not, in any view, smount to an affirmance of the contract, unless Smith, then
knew of the tax sale, which is not proven, 2 Platt on Leases, 469,

But this Court has ruled, that such transfer indicates a rescission rather than
an affirmance. 22 I, 6 \5“5’




In the present case, there was no deed of the land to Hall, for he was already
its owner.

4th.  The acts or statements of Smith, at the interview when the last payment
was due, could not operate a waiver—for,

Ist. The time of performance was past, and a subsequent waiver is ineffectual
to excuse a prior default. 1 Peters, 467.

2d. By the transfer of the contract to Hall, the election to waive a forfeiturd
and afirm, passed to him, and Smith had no further power in the maiter, The
contract was mutually binding on the * assigns” of the parties. 22 Il 654.

3d. The statements of Smith were not inconsistent with a prior rescision,
The offer to see if “an arrangement could not be made with Hall,” was no recogni-
tion of any binding obligation, but a mere friendly proposition to negotiate for the
vendee with the owner of the land.

5th. The proof is that Hall at first opportunity repudiated. |

III. But, admitting that there could be implied a waiver of strict performonce
of the covenant as to taxes, that waiver extended only to the ¢ime of performance,
aud not to performance itself,

The vendee must still, to put the vendor in default, have paid the taxes before,
and tendered the last payment upon the contract on the day it matured s—mere
readiness to perform would not be enough. 2 Wend. 533; 13 do. 2603 5 Gilm.
1803 20 Johns. 24.

And the fact that the vendor had no title was no excuse for not making tender.
4 Seam. 261, 265; 9 Cow. 46.

By the contract, the vendor must give a good title, free from incumbrances.—
4 Page, 628; 21 Ill. 617; 5 Gilm-

The vendee clearly could not call for such a deed while the inchoate tax title
was outstanding, through his neglect.

But, 1st, The taxes were never paid by him; and since this could have been
done without the concurrence of the vendor, its omission was voluntary, and with-
out excuse. A tender of the amount necessary to redeem, to the vendor, and a re-
fusal to accept, would not have prevented performance, or been equivalent thereto.

2d.  The alleged tender of the last payment was a nullity.

There was no money present, or offered to be paid. 22 IIL 656; 21 do. 576 ;
12 do. 336; 7 N. H. 535.

It was not made to the right person ; plaintiff knew of the transfer of the
claim to Hall. 22 Ill. 656; 1 Sandf. Chy. 244.

It was not at the right place. 22 Tl 656.

There was no offer to pay anything, but a statement that “ they were ready to
make the last payment on the contract;” nothing was said about taxes. 5 Mass. 365

IV. Admitting that a failure to convey was a breach on the part of the
vendor, it did not authorize the vendee to rescind, without first removing the tax
lien which had accrued through his neglect. Otherwise a bare rescision would
not restore the parties to their original condition. 2 Pars. Cont. . 5 East,
449; 2 Y. & Jer. 278.

V. The Court should, in any event, have deducted from the amount of pay-
ments and interest, the excess, above the actual tax, required to redeem the land
from tax sale (the amount of which was before it). 2 Greenl ev. 117; 18 Wend.
488; 3 Gray 260.

VI. The Court erred in allowing interest. 1 B & P 306; 2 do. 472.

JESSE B. THOMAS,
Attorney for Plaintiff in Error.
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Supreme Gonet of the State of Jllinots,

Of the April Term, A. D. 1861.

JosErr SyiTH, Appellant,
V8. Error to the Superior Court of Chicago.
JANE LawmB, Appellee.

Abstract of the Record.

This was an action of assumpsit brought by the appellee against the appellant,
to recover money paid upon a contract for the purchase of real estate, and was
tried before the Court, without the intervention of a jury, at the July term of said
Court, A. D. 1860.

The declaration contained the common counts for money had and received
to plaintiff’s use, for interest on payment forborne, and on an account stated.
Attached to said declaration is the plaintiff’s bill of particulars, as follows :
JosEpH SMITH to JANE LAMB, Dr.
To moneys paid on contract made by Joseph Smith (defendant) to Jane Lamb
(plaintiff), dated August 8d, 1857, for conveyance of lot No. 30 in Joseph
Smith’s subdivision, &e., de.

ST Bl i T B A S e 56 0 h 006860000004 600606 0000060 $187,50
To Interest on same to

February 8th, 1858, to Cash ................ e 80 G AT 000 O Or 180,00
To Interest on same to

Bebruary 16th, 1858, to Clash.: <. obamabhi. < b AR s 25,00

. To Interest on same to

February 8th, 1858, to Cash.........covvveennnnn. 0 O A A G o .. 210,00
To Interest on same to

March 8th, 1858, to Cash........... B i e i it A 0y 16,25

The defendant plead the general issue.
On the trial of the cause, the plaintiff offered in evidence a contract or agree-

'ment., dated August 3d, 1857, between the said Joseph Smith, (defendant), party

of the first part, and the said Jane Lanib, (plaintiff), party of the second part, for
the sale from said Smith to said Lamb of the above mentione 1 lot.

The said Smith therein covenants, that if the said Lamb shall first make the
payments and perform the covenants in said contract contained on her part, he will
convey and assure to her, “in fee simple, clear of all incumbrances whatever, by a
good and sufficient warranty deed,” the premises described.

The said Lamb covenants to pay to the said Smith, “at the office of Clark &
Thomas in Chicago, the sum of seven hundred and fifty dollars, in manner follow-
ing, to wit: $187,50 cash (the receipt of which is acknowledged) and the remainder
in three equal payments, on the first day of Febrnary in each of the years 1838,
1859 and 1860, with interest at 6 per cent. per annum on the whole sum, from time
to time remaining unpaid, payable annually on the days aforesaid, from the 1st day
of February, 1857, and to pay all tawxes, assessments or impositions that may be
legally levied or imposed upon said lot. It is further covenanted, that in case of
tailure of said Lamb to make either of the payments or pexform any of the cove-
nants on her part, the contract shall be fiorfeited and determined at the election of
said Smith, and that said Lamb shall forfeit all payments made by her on said
contract and such payments shall be retained by said Smith in full satisfaction
and in liguidation of all damages by him sustained, and he shall have the right
to re-enter and take possession. It is mutually covenanted, that the time of pay.
ment shall be an essential purt of the contract,and that its covenants shall be mu-
tually binding upon the heirs, &e., of the respective parties.

Said contract was recorded in Cook County, August 4th, 1857,

The contract has endorsed upon it receipts for the following sums, viz: Feb.
8th, 1858, $180,00 ; Feb. 16th, 1858, $25,00 ; Feb. 8th, 1858, £210,00 ; March 8th,
1858, $16,25. The receipt of Feb. 8th, 1858, is as follows, viz: “Received,—Chi-
cago, Feb. 8th, 1858,—of Mrs. Jane Lamb, certificate of deposit of R. K. Swift,

O




Brother & Johnston for two hundred and ten dollars, for payment due hereon Feb.
1st, 1859 ;—it being expressly understood, that all rights of forfeiture and other
covenants and conditions of the within contract are to remain in full force.”

8. A. Irvin, a witness for the plaintiff, then testified as follows: “On the
1st day of February, A. D. 1860, I went with the plaintiff to the place of business
of the defendant, in Chicago, and found him there. I told him I had come on
behalf of Mrs. Lamb, (showing him the contract), to make the last payment due
him upon the said contract, and that whatever was due him I had and was ready
to pay. . Smith said he had not the title to the lot and could not make a deed; he
desired us to go to the office of his attorney to see whether an arrangement could
not be made. He said Mr. Hall was the owner of the lots, and perhaps some
arrangement could be made with him. We went to his attorney’s office, when
Smith again said he had not title and could not make a deed. Think I stated to
his attorney, that I would make a tender if required, and he said it was not neces-
sary ;—can’t say positively whether I said so or not.”

On cross examination, Irvin testified: I had no money with me when I
went to Smith’s or his attorney’s; I had a blank check which I intended to fill up
for the amount due ;—I did not fill it up because I did not know the amount which
would be due upon the contract, including taxes, interest, &e. Smith frequently
stated, at his place and at the attorney’s office, that he had transferred the contract
to Mr. Hall. I replied that I had frequently called on Mr. Hall, and that he
refused to receive the money or do anything about the matter. I had so called.

“I had enough money in the bank to pay the balance due on the contract.”

The foregoing was all the plaintiff’s evidence.

On the part of the defendant, 4. C. LZewis then testified:

« At the tax sale which occurred on the 17th of March, 1859, for city taxes of
1858, I bought the lot mentioned in the contract from defendant to plaintiff, and
received a certificate of purchase therefor. On the 4th of May, 1859, I paid the
State and county tax for 1858 on said lot; and on the 9th of March, 1860, I paid
the city tax for 1859 on the same. The money paid by me for said purchase and for
taxes has never been refunded to me by any one. I still hold the certificate of pur-
chase and tax receipts.” [Said certificate and receipts were produced and offered
in evidence.]

On cross-examination, the witness said :

«Mr. Smith never said anything about taking up the tax receipts or certificate.
Mr. Hall (the owner of the land) has several times spoken to me about taking
them up.”

The defendant further proved, that on the 2d day of June, 1859, Smith, the
defendant, assigned and delivered to Mr. Hall his copy of the contract with Mrs.
Lamb, the plaintiff, and transferred his interest therein to said Hall, and that said
Hall was then the owner of the land.

The defendant here rested his case, and no further evidence was offered by
either party.

The Court found theissuesfor the plaintiff and assessed her damages at $695,86.

The defendant moved for a new trial ;—because the finding of the Court was
against the law ; because the finding of the Court was against the evidence, and
because the damages assessed by the Cowrt were excessive.

The Court overruled the motion and the defendant excepted. Final judgment
in favor of the plaintiff was then rendered by the Court for said sum of $695,86.

The appellant assigns for error:

1st, The finding of the Court was against the law;

2d, The finding of the Court was against the evidence;

3d, The damages assessed by the Court were excessive ;

4th, The Court erred in overruling the motion for a new trial ;

5th, The judgment should have been for the defendant, for costs, and not for
the plaintiff.

JESSE B. THOMAS,
Attorney jor Appellant.
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C@niutﬁ for Plamtif i Ervar,

L. The plaintiff below, to maintain this action, must show the special contract

at an end, without default on his part. 20 Johns 24; Chitty on Cont. 21
Gilm. 99 ; 19 Maine 77.

By the terms of the contract his obligation was entire and independent, and
its strict performance, at the time, a condition precedent to any claim against the
vendor, 4 Scam. 567; 4 Gilm. 66; 2 do. 96.

But by failure to pay taxes, and allowing the land to be sold therefor, he vol-
untarily committed a breach of his covenant, and, at law, forfeited all rights
against the vendor; and no subsequent act of A#s could resiore them, or put the
vendor in default. 12 Ill. 454 ; 5 Barb. 423; 5 Cow. 2%70; 20 Johns. 15 ; 34 Maine
143,

Even in equity, whose “doctrine is compensation and not forfeiture,” under a
contract like this, the plaintiff could get no relief on the facts disclosed,—he being
in default, without excuse. 13 Ill. 5%6; 5 Gilm. 180, 314 ; 3 Gilm. 486.

The right to recover back the money paid, as upon a quantum meruit,even on
a mutual abandonment—the vendee being in default—is precluded by the express
" agreement of the parties that it should be retained by the vendor as lguidated

damages. 1 Sugd. \'cxxd(] 7. @az /. e S §]é

II.  But it is contended that the vendor here had waived the right of forfeiture,
and elected to affirm the contract, becanse there is no proof of s rescission by him,
immediately upon the breach of the covenant by vendee.

To this we reply :

1st. The doctrine of waiver, as here claimed, belongs to equity, not law,—and
cven there is established only by some express and unequivocal act of the party
entitled to the forfeiture. 2 Sch. & Lef. 347, 684 ; | Sugd. vend. ¢4 &~ e 7 Sy

Mere silence or inaction is not sufficient, except when it has misled the oppo-
site party, and been acted on, and an estoppel arises thereby. 7. Halste, 99; 3,
Taunt, 246, 250.

Tere the party electing to rescind was not bound to give notice of such elec-
tion, and his silence could justify no inference of acquiescence or confirmation.—

21 Ill. 2 '2.7

2d. The failure to keep the taxes paid, or to redeem from the sale, was a con-

tinuing breach, authorizing the vendor, or his assignee, at any time to rescind. 2

‘romp & J., 668; 4 Taunt, 735, 4 B. & Ald., 402; 9 B. & C. 876; 6 Q. B. 954 ; 3
Cow. 220.

3d. The transfer of the contract by Smith to Hall, the owner of the land,
could not, in any view, smount to an affirmance of the contract, unless Smith, then
knew of the tax sale, which is not proven. 2 Platt on Leases, 469.

But this Court has ruled, that such transfer indicates a rescission rather than
an affirmance. 2211 § J"f)
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) In the present case, there was no deed of the land to Hall, for he was already
1ts owner.

4th.  The acts or statements of Smith, at the interview when the last payment
was due, could not operate a waiver—for,

Ist. The time of performance was past, and a subsequent waiver is ineffectual
to excuse a prior default. 1 Peters, 467. '

2d. By the transfer of the contract to Hall, the election to waive a forfeiture
and aftirm, passed to him, and Smith had no further power in the matter. The
contract was mutually binding on the *“assigns” of the parties. 22 IIl. 654.

3d. The statements of Smith were not inconsistent with a prior rescision,
The offer to see if “an arrangement could not be made with Hall,” was no recogni-
tion of any binding obligation, but a mere friendly proposition to negotiate for the
vendee with the owner of the land.

5th. The proof is that Hall at first opportunity repudiated.

ITI.  But, admitting that there could be implied a waiver of strict performance
of the covenant as to taxes, that waiver extended only to the time of performance,
aud not to performance itself,

The vendee must still, to put the vendor in default, have paid the taxes before,
and tendered the last payment upon the contract oz the day it matured ;—mere
readiness to perform would not be enough.” 2 Wend. 533; 13 do. 260; 5 Gilm.
180; 20 Johns. 24.

And the fact that the vendor had no title was no excuse for not making tender.
4 Scam. 261, 265; 9 Cow. 46.

By the contract, the vendor must give a gbod title, free from incumbrances.—
4 Page, 628; 21 Ill. 617 ; 5 Gilm-

The vendee clearly could not call for such a deed while the inchoate tax title
was outstanding, through his neglect.

But, 1st, The taxes were never paid by him; and since this could have been
done without the concurrence of the vendor, its omission was voluntary, and with-
out excuse. A tender of the amount necessary to redeem, to the vendor, and a re-
fusal to accept, would not have prevented performance, or been equivalent thereto.

2d. The alleged tender of the last payment was a nullity.
There was no money present, or offered to be paid. 22 Ill. 656; 21 do. 576 3
12 do. 336; 7 N. H. 535,

It was not made to the right person ; plaintiff knew of the transfer of the
claim to Hall. 22 Ill. 656; 1 Sandf. Chy. 244.

It was not at the right place. 22 Ill. 656.

There was no gffer to pay anything, but a statement that « they were ready to
make the last payment on the contract;” nothing was said about taxes. 5 Mass. 365

IV. Admitting that a failure to convey was a breach on the part of the
vendor, it did not authorize the vendee to rescind, without Jirst removing the tax
lien which had accrued through his neglect. Otherwise a bare rescision would
not restore the parties to their original condition. 2 Pars. Cont. ; 5 East,
449; 2 Y. & Jer. 278.

V. The Court should, in any event, have deducted from the amount of' pay-
ments and interest, the excess, above the actual tax, required to redeem the land
from tax sale (the amount of which was before it). 2 Greenl. ev. 117; 13 Wend.
488 ; 3 Gray 260.

VI. The Court erred in allowing interest. 1 B & P 306; 2 do. 472.

JESSE B. THOMAS,
Attorney for Plaintiff’ in Error.
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) In the present case, there was no deed of the land to Hall, for he was already
1ts owner.

4th.  The acts or statements of Smith, at the interview when the last payment
was due, could not operate a waiver—for,

Ist. The time of performance was past, and a subsequent waiver is ineffectual
to excuse a prior default. 1 Peters, 467. '

2d. By the transfer of the contract to Hall, the election to waive a forfeiture
and aftirm, passed to him, and Smith had no further power in the matter. The
contract was mutually binding on the *“assigns” of the parties. 22 IIl. 654.

3d. The statements of Smith were not inconsistent with a prior rescision,
The offer to see if “an arrangement could not be made with Hall,” was no recogni-
tion of any binding obligation, but a mere friendly proposition to negotiate for the
vendee with the owner of the land.

5th. The proof is that Hall at first opportunity repudiated.

ITI.  But, admitting that there could be implied a waiver of strict performance
of the covenant as to taxes, that waiver extended only to the time of performance,
aud not to performance itself,

The vendee must still, to put the vendor in default, have paid the taxes before,
and tendered the last payment upon the contract oz the day it matured ;—mere
readiness to perform would not be enough.” 2 Wend. 533; 13 do. 260; 5 Gilm.
180; 20 Johns. 24.

And the fact that the vendor had no title was no excuse for not making tender.
4 Scam. 261, 265; 9 Cow. 46.

By the contract, the vendor must give a gbod title, free from incumbrances.—
4 Page, 628; 21 Ill. 617 ; 5 Gilm-

The vendee clearly could not call for such a deed while the inchoate tax title
was outstanding, through his neglect.

But, 1st, The taxes were never paid by him; and since this could have been
done without the concurrence of the vendor, its omission was voluntary, and with-
out excuse. A tender of the amount necessary to redeem, to the vendor, and a re-
fusal to accept, would not have prevented performance, or been equivalent thereto.

2d. The alleged tender of the last payment was a nullity.
There was no money present, or offered to be paid. 22 Ill. 656; 21 do. 576 3
12 do. 336; 7 N. H. 535,

It was not made to the right person ; plaintiff knew of the transfer of the
claim to Hall. 22 Ill. 656; 1 Sandf. Chy. 244.

It was not at the right place. 22 Ill. 656.

There was no gffer to pay anything, but a statement that « they were ready to
make the last payment on the contract;” nothing was said about taxes. 5 Mass. 365

IV. Admitting that a failure to convey was a breach on the part of the
vendor, it did not authorize the vendee to rescind, without Jirst removing the tax
lien which had accrued through his neglect. Otherwise a bare rescision would
not restore the parties to their original condition. 2 Pars. Cont. ; 5 East,
449; 2 Y. & Jer. 278.

V. The Court should, in any event, have deducted from the amount of' pay-
ments and interest, the excess, above the actual tax, required to redeem the land
from tax sale (the amount of which was before it). 2 Greenl. ev. 117; 13 Wend.
488 ; 3 Gray 260.

VI. The Court erred in allowing interest. 1 B & P 306; 2 do. 472.

JESSE B. THOMAS,
Attorney for Plaintiff’ in Error.
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Suyreme Qanet of the State of Jlineis,

Of the April Term, A. D. 1861.

Josepu SwmiTH, Appellant,

V8. Error to the Superior Court of Chicago.

JaNE Lams, Appellee.

Abstract of the Record.

This was an action of assumpsit brought by the appellee against the appellant,
to recover money paid upon a contract for the purchase of real estate, and was
tried before the Court, without the intervention of a jury, at the July term of said
Court, A. D. 1860.

The declaration contained the common counts for money had and received
to plaintiff’s use, for interest on payment forborne, and on an account stated.
Attached to said declaration is the plaintiff’s bill of particulars, as follows :
JosEpH SMITH to JANE Lawms, Dr.
To moneys paid on contract made by Joseph Smith (defendant) to Jane Lamb
(plaintiff), dated August 3d, 1857, for conveyance of lot No. 80 in Joseph
* Smith’s subdivision, &e., &e.

LN 3 LR BRI CECIT 556 e tidiio - 10 51050 S0 06 GOBE B0 01 00606 565 0.0 5 $187,50
To Interest on same to

February 8th, 1858, to Cash ............... FOBIB 0 G000 B D6 5566 ... 180,00
To Interest on same to

Hebruary 16th; 1858, 10 ash e o il e 25,00
To Interest on same to

February 8th, 1858, to Cash.............oouuunnn. T oS0 G0000 210,00
To Interest on same to

3 e W I RO i i G000 A GO0 G016 G S0 0G05 00 OO RO EC 5 (0.0 5 16,25

The defendant plead the general issue.

On the trial of the cause, the plaintiff offered in evidence a contract ar agree-
ment, dated August 3d, 1857, between the said Joseph Smith, (defendant), party
of the first part, and the said Jane Lamb, (plaintiff), party of the second part, for
the sale from said Smith to said Lamb of the above mentioned lot.

The said Smith therein covenants, that if the said Lamb shall first make the
payments and perform the covenants in said contract contained on her part, he will
convey and assure to her, “in fee simple, clear of all incumbrances whatever, by a
good and sufficient warranty deed,” the premises described.

The said Lamb covenants to pay to the said Smith, “at tke office of Clark &
Thomas in Chicago, the sum of seven hundred and fifty dollars, in manner follow-
ing, to wit: $187,50 cash (the receipt of which is acknowledged) and the remainder
in three equal payments, on the first day of February in each of the years 1858,
1859 and 1860, with interest at 6 per cent. per annum on the whole sum, from time
to time remaining unpaid, payable annually on the days aforesaid, from the 1st day
of February, 1857, and to pay all taxes, assessments or impositions that may be
legally levied or imposed upon said lot. It is further covenanted, that in case of
failure of said Lamb to make either of the payments or perform any of the cove-
nants on her part, the contract shall be forfeited and determined at the election of
said Smith, and that said Lamb shall forfeit «ll payments made by her on said
contract and such payments shall be retained by said Smith in full satisfaction
and in liguidation of all damages by kim sustained, and he shall have the right
to re-enter and take possession. It is mutually covenanted, that the Zime of pay.
ment shall be an essential part of the contract,and that its covenants shall be mu-
tually binding upon the heirs, &e., of the respective parties.

Said contract was recorded in Cook County, August 4th, 1857.

The contract has endorsed upon it receipts for the following sums, viz: Feb.
8th, 1858, $180,00 ; Feb. 16th, 1858, $25,00 ; Feb. 8th, 1858, £210,00 ; March 8th,
1858, $16,256. The receipt of Feb. 8th, 1858, is as follows, viz: “Received,—Chi-
oago, Feb. 8th, 1358,—of Murs, Jane Lamb, certificate of deposit of R. K. Swift,

O




Brother & Johnston for two hundred and ten dollars, for payment due hereon Feb.
1st, 1859 ;—it being expressly understood, that all rights of forfeiture and other
covenants and conditions of the within contract are to remain in full force.”

S. A. Irvin, a witness for the plaintiff, then testified as follows: ¢“On the
1st day of February, A. D. 1860, I went with the plaintiff to the place of business
of the defendant, in Chicago, and found him there. I told him I had come on
behalf of Mrs, Lamb, (showing him the contract), to make the last payment due
him upon the said contract, and that whatever was due him I had and was ready
to pay. Smith said he had not the title to the lot and could not make a deed; he
desired us to go to the office of his attorney to see whether an arrangement could
not be made. He said Mr. Hall was the owner of the lots, and perhaps some
arrangement could be made with him. We went to his attorney’s office, when
Sinith again said he had not title and could not make a deed. Think I stated to
his attorney, that I would make a tender if required, and he said it was not neces-
sary ;—can’t say positively whether I said so or not. i

On cross examination, Irvin testified: “I had no money with me when I
went to Smith’s or his attarney’s; I had a blank check which I intended to fill up
for the amount due ;—I did not fll it up because I did not know the amount which
would be due upon the contract, including taxes, interest, &e. Smith frequently
stated, at his place and at the attorney’s office, that he had transferred the contract
to Mr. Hall. I replied that I had frequently called on Mr. Hall, and that he
refused to receive the money or do anything about the matter. I had so called.

«J had enough money in the bank to pay the balance due on the contract.”

The foregoing was all the plaintiff’s evidence.

On the part of the defendant, 4. C. Zewis then testified:

« At the tax sale which occuarred on the 17th of March, 1859, for city taxes of
1858, I bought the lot mentioned in the contract from defendant to plaintiff, and
received a certificate of purchase therefor. On the 4th of May, 1859, I paid the
State and county tax for 1858 on said let; and on the 9th of March, 1860, I paid
the city tax for 1859 on the same. The money paid by me for said purchase and for
taxes has never been refunded to me by any one. I still hold the certificate of pur-
chase and tax receipts.” [Said certificate and receipts were produced and offered
in evidence.] .

On cross-examination, the witness said :

«Mr. Smith never said anything about taking up the tax receipts or certlﬁcate
Mr. Hall (the owner of the land) has several times spoken to me about taking
them up.”

The defendant further proved, that on the 2d day of June, 1859, Smith, the
defendant, assigned and delivered to Mr. Hall his copy of the contract with Mrs.
Lamb, the plaintiff; and transterred his interest therein to said Hall, and that said
Hall was then the owner of the land.

The defendant here rested his case, and no further evidence was offered by
either party.

The Court found theissuesfor the plaintiff and assessed her damages at $695,86.

The defendant moved for a new trial ;—because the finding of the Court was
against the law ; because the finding of the Court was against the evidence, and
because the damages assessed by the Court were excessive.

The Court overruled the motion and the defendant excepted. Final judgment
in favor of the plaintiff was then rendered by the Court for said sum of $695,86.

The appellant assigns for error:

1st, The finding of the Court was against the law ;

2d, The finding of the Court was against the evidence;

3d, The damages assessed by the Court were excessive ;

4th, The Court erred in overruling the motion for a new trial ;

5th, The judgment should have been for the defendant, for costs, and not for
the plaintiff.

JESSE B. THOMAS,
Attorney ror Appellant.




@
Points for Dlaintiff i Geror,

1. The plaintiff below, to maintain this action, must show the special contract
«t an end, without defawlt on his part. 20 Johns 24; Chitty on Cont. 3.1t
Gilm. 99 ; 19 Maine 77.

By the terms of the contract his obligation was entire and indépendent, and
its strict performance, at the time, a condition precedent to any claim against the
vendor. 4 Scam. 567; 4 Gilm. 66; 2 do. 96.

But by failure to pay taxes, and allowing the land to be sold therefor, he vol-
untarily committed a breach of his covenant, and, at law, forfeited all rights
against the vendor; and no subsequent act of Ais could resiore them, or put the
vendor in default. 12 Ill. 454 ; 5 Barb. 423; 5 Cow. 270 ; 20 Johns. 15 ; 34 Maine
143.

Even in equity, whose “doctrine is compensation and not forfeiture,” under a
contract like this, the plaintiff could get no relief on the facts disclosed,—he being
in default, without excuse. 13 IlL 5%76; 5 Gilm. 180, 314; 3 Gilm. 486.

The right to recover back the money paid, as upon a quantum meruit,even on
a mutual abandonment—the vendee being in default—is precluded by the express
agreement of the parties that it should be 1etf1mcd by the vendor as lzguzdatea,'
damages. 1 Sugd. vend. J )t 4R ¢

= \/ ~
/

II.  But it is contended that the vendor here had waived the right of forfeiture,
and elected to aflirm the contract, becanse there is no proof of a rescission by him,
immediately upon the breach of the covenant by vendee.

To this we reply : ;

1st. The doctrine of waiver, as here claimed, belongs to equity, not law,—and
cven there is established only by some express and unequivocal act of the party
entitled to the forfeiture. 2 Sch. & Lef. 347, 684 ; 1 Sugd. vend. /37 (F u((-— /v ‘

Mere silence or inaction is not sufficient, except when it has misled the oppo-
site party, and been acted on, and an estoppel arises thereby. 7. Halste, 99; 3,
Taunt, 246, 250.

Here the party electing to rescind was not bound to give notice of such elec-
tion, and his silence could justify no inference of acquiescence or confirmation.—
21 TN 59

2d. The failure to keep the taxes paid, or to redeem from the sale, was a con-

tinuing breach, authorizing the vendor, or his assignee, at any time to rescind. 2

‘romp & J., 668; 4 Taunt, 735, 4 B. & Ald., 402; 9 B. & C. 376; 6 Q. B. 954; 3
Cow. 220.

3d. The transfer of the contract by Smith to Hall, the owner of the land
could not, in any view, smount to an affirmance of the contract, unless Smith, then
knew of the tax sale, which is not proven. 2 Platt on Leases, 409.

But this Court has ruled, that such transfer indicates a rescission rather than
an affirmance. 22 Il 6’ §




: In the present case, there was no deed of the land to Iall, for he was already
1ts owner.

4th. The acts or statements of Smith, at the interview when the last payment
was due, could not operate a waiver—for,

1st. The time of performance was past, and a subsequent waiver is ineffectual
to excuse a prior default. 1 Peters, 467.

2d. By the transfer of the contract to Hall, the election to waive a forfeiture
and affirm, passed to him, and Smith had no further power in the maiter. The
contract was mutually binding on the *“assigns” of the parties. 22 Ill. 654.

3d.  The statements of Smith were not inconsistent with a prior rescision,
The offer to see if “an arrangement could not be made with Hall,” was no recogni-
tion of any binding obligation, but a mere friendly proposition to negotiate for the
vendee with the owner of the land.

5th.  The proof is that Hall at first opportunity repudiated.

III. But, admitting that there could be implied a waiver of strict performance
of the covenant as to taxes, that waiver extended only to the time of performance,
aud not to performance itself.

The vendee must still, to put the vendor in default, have paid the taxes before,
and tendered the last payment upon the contract on the day it matured ;—mere
readiness to perform would not be enough. 2 Wend. 533 ; 13 do. 260; 5 Gilm.
180; 20 Johns. 24.

And the fact that the vendor had no title-was no excuse for not making tender.
4 Scam. 261, 265; 9 Cow. 46.

By the contract, the vendor must give a good title, free from incumbrances.—
4 Page, 628; 21 IIL 617; 5 Gilm- '

The vendee clearly could not call for such a deed while the inchoate tax title
was outstanding, through his neglect.

But, 1st, The taxes were never paid by him; and since this could have been
done without the concurrence of the vendor, its omission was voluntary, and with-
out excuse. A tender of the amount necessary to redeem, to the vendor, and a re-
fusal to accept, would not have prevented performance, or been equivalent thereto.

2d. The alleged tender of the last payment was a nullity. »
There was no money present, or offered to be paid. 22 IIl. 656; 21 do. 576 ;
12 do. 3363 7 N. H. 535.

It was not made to the right person; plaintiff knew of the transfer of the
claim to Hall. 22 Ill. 656; 1 Sandf. Chy. 244.

It was not at the right place. 22 TIll. £56.

There was no offer to pay anything, but a statement that ¢ they were ready to
make the last payment on the contract;” nothing was said about taxes. 5 Mass. 365

IV. Admitting that a failure to convey was a breach on the part of the
vendor, it did not authorize the vendee to rescind, without first removing the tax
lien which had accrued through his neglect. Otherwise a bare rescision would
not restore the parties to their original condition. 2 Pars. Cont. ; & East,
449; 2 Y. & Jer. 278.

V. The Court should, in any event, have deducted from the amount of pay-
ments and interest, the excess, above the actnal tax, required to redeem the land
from tax sale (the amount of which was before it). 2 Greenl. ev. 117; 13 Wend.
488 ; 3 Gray 260.

VI. The Cowrt erred in allowing interest. 1 B & P 306; 2 do. 472.

JESSE B. THOMAS,
Attorney for Plaintiff’ in Error.
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AT I b S
O T The People of the State of Ilinois,

To the Sheriff of the County of .. 7‘20“' Soh / Greeting:
4'%0&11[5[‘ o the record and /&aam/’f/ 774 and alio v the rendilior a/é

the /Mo/ymmz/o a/é /// ba which was v the. ,50«/sz«)1 ,
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