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STATE OF ILLINOIS, COUNTY OF COOK, SS.

gle}lﬁ, Lefate the Fanatalle, the  fudaes of the Yupreriat Gourl of fhicaae, within
and. fot the founty of feck and Htate of Sllinals, at a teqular Ferm of sald Huperiar LGaurt
of fhicage, kequn and heolden at the Sourt JHouse, Ui the/ Gty of Ghicage, in said Geuntu

tate, an the fitst Mendau, leing the — é/// (2 * day of
/%YMMA (n the ueat of aut Leord One Thaeusand Gight Hundied .
/‘}A Hlwty — ———and. of the Fndefrendence aof the fllnited FHtates of FEmerica

o
Present, The Honor able 7 M / @ % _Chief Justice of ﬂw}

Superior Court of Chicago.

Wé /J/JM ,‘% } Judges.
& % / @/”W Py osewtmg Attorney.

i // Y, /7744 @/ ¢Mqﬁ Sheriff of Cook County.
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POINT III.

On the 13th day of September, A. D. 1861, and seven days before
the time for performing expired under the contract, the plaintiff paid a
part of the taxes, and thereby recognized and admitted the contract to
be in full force. - For no default existing before that time can he reseind.
“Tt he do any act which amounts to an admission of the contract, he can
not afterwards elect to treat it as void.”
Brinley vs. Tebbitts, 7 Greenl., T5.
Chitty on Contracts, T41.

It is not in proof that any default on the part of the defendants ac-
crued subsequent to this recognition of the contract by a payment of
a part of the taxes.

POINT IV.

The defendants cannot be placed in statu quo, and it is a rule that
no rescission shall be permitted in such a case.

The contract is for the conveyance of land, and under the statute of
frauds must be, as it is, in writing. The interest cannot be revested in
the defendants, under the statute, except by writing.

No case in which the right of rescission has been sustained in this
State related to the conveyance of land.

GALLUP & HITCHCOOK,
Of Counsel for Appellants.
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The rule is stated in substantially the same terms in
Fillent vs. Armstrong, 3+ Eng. Com. Lar, 160.
Lireeman vs. Taylor, 21 Eng. Com. Law, 250.

Now, as readiness and willingness cn the part of the plaintiff to
perform the contract, is in all things equivalent to performance, he can
sceure every object intended Ly the contract without rescinding it, and
he has a complete remedy under the contract by suit upon it at law, or
for its specific performance. Ile can obtain the land, or its full value, as
he may choose.

By failure to furnish the plaintiff with work, the defendants became
liable to convey the land without performance on his part, and this is the
limit of their liability.

POINT II.

The plaintift did not prove performance on his own part, and was,
therefore, in no condition to take advantage of the default of the de-
fendants. :

“The right to abandon a contract vests only in the party who has
been guilty of no defanlt.”
Chitty on Contracts, T41.

By law, taxes are annually imposed on all real cstate in the city of
Chicago, and by the contract the plaintiff was bound to pay them.

His proof on this point does not show that he paid the State and
County taxes for 1560, or the City taxes for 1861.

The plaintift certainly should be held to a striet compliance on his
part, before he is permitted to entrap the defendants by a rescission.



Jnmeson & Morse, Printers, 14 La Salle St., Chicago.

SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION.

APRIIL. TERM, A. D. 1862.

—-
1]

A

WILLIAM E. DOGGETT and D. HOBART HILLS, A\ppolll.'mts,) Appenl from Superior

ads. .
JOIIN E. BROWN, Appellce, §  Oourt of Chicago.

POINT I.

The nature and extent of the failure of the appellants to perform
the contract on their part was not such as to warrant a rescission by the
plaintift. : ;

The rule in regard to the right of rescission is well laid down in
Selby ws. Hutchinson, 4 G4l., 333, in the following terms:

“In order to justity an abandonment of the contract, and of the
“ proper remedy growing out of it, the failure of the opposite party must
“be a total one; the object of the contract must have been defeated or
“rendered unattainable by his misconduct or default. For partial dere-
*lictions and non-compliances in watters not necessarily of first impor-
“tance to the accomplishment of the object of the contract, the party

“injured must still seek his remedy upon the stipulations of the contract
“itself.”

The failure must be such as to defeat the object of the contract, and,
it partial, must be such as not to admit of compensation in damages.
In Zranklin vs. Miller, + Ad. & L., 599, Littledale, Justice, says:
“It is a clearly recognized principle that, if’ there is only a partial fuil-
“ure of performance by onc party to'a contract, for which there may be
““a compensation in damages, the contract is not put an end to.”
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