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2 ISRAEL ALDEN 1MrLesnn €0,
S vs. - APPEAL FROM OGLR
2 JOHN GARVER. )

Bill to foreclose mortgage, filed April 9, 1869, which alleges in
1 substance

That, on the 4th day of October, 1856, William (. Prouty was
1 the owner of the following lands, viz: Lots 9.6, 7, S and 9, in See-
2 tion 16,25, 10, s¢ qrseqry 3, 25, 10; lots 8,9, 10 and 11, according

to subdivision of ¢ hf ne qu 15, 25, 4, in Ogle County;

That, - on said 4th day of October, Prouty contracted to convey
} said lands to Almon Benton for £8,500—8790 paid down; $1,174.62
! to be paid J:munry Ist, 1858 ; $1,174 62 to be paid January 1st, 1859;
i

81,284.70 to be paid January 1st, 1860 ; $1,452.20 1o be paid January

'"-.1-

: - g T
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December 8 st, 1856, Appellee became surety fur. Bc:n_ton, upon i
judgment note, jayable to Spafford, Clark &-]?lhs’. (91‘_6000, duein
sixty days, with 10 per cent. interest. See exhibits O & D, 12 & 13

To sccure sid note of $301.87, and to indemnify appellee for so
{3 becoming surety, said Benton gave to appellee his Trust deed on sdid

premises, dated Jecember Ist, 1856. Filed for record Lcebruary 13th,
185%7—exhibit, } 8.

That on theday of the date of said trust deed, said Benton was
in the actual posession of said premises, without any default of . pay-
ment. The nex installment fell due Junuary 1st, 1858, and suid
Benton was neveiin default. :

On the Ist of May, 1857, appellee paid said judgment note, then
amounting to $52), and said Bentor hath not paid the same, nor said
-prowmissory note ty appelle, and there is now due appellee from said !
Benton, upon said trust deed, about $1,030.

Ou the 6th diy of November, A. D. 1857, said Prouty purchased
.of said Benton, hirinterest in said premises for $1,000; and the said

" Benton pretendedto enter satisfaction of record of said contiact, (sco
exhibit A,) at whith time there was no default on the part of Benton,
and said Benton ontinued in possession of caid premises until the Gth
of November, 1859.

. Appellec claiimed that, from the date of said trust deed, of said

premises, he had such an cquitable interest in the same; that no act
on the part of said Benton could divest him of the same, execpt by
payment of the sum sceured, or by default in the payments duc upou

said contract of .purchase with Yrouty. A

3 That said Preuty, on the 30th day of Jabuary, 1838, conveyed

his interest in said premiscs ;

+That, Israel Alden and Daniel Patton claim an interest in the
Frcmises as purchusers, subject to the interest of complainaut, (appel-
ee);

6 Also, Edson P. Albee and Edwin M Luther, as mortgagees, sub-

G Jject to complainants (appellees) claim.  Answer under oath, wzived. \

|
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PRAYEX FOR GENERAL RULIEL :

Nov. 19, 18363—DBill taken for confessed as to all defendants,’ex-

cept Isracl Alden. ;

Miireh 24, 1862—Alden files his answer, wherein is stated in
substance—

Admits that Prouty was scized of the premises deseribed 1 bill,
and bargained said,premises unto said Benton, but requires full proof
of the details of said contract;

1145 no knowledge of the loan of money from complainant (appel:
lee) to Benton, nor of the manner in which Benton secured the same,
dod demandsproof of the same;

Don’t know whether Benton occupied the premises or was in de-
fault.to complainant (appellice);

Derics all fraud and combination between Prouty and Benton to
injure any onc ;

Alleges that Benton represented to Prouty that he was a man‘of
means, when in truth he had no means—that he was hopelessly insol-
vent, and had ngreed to pay far too high a price, and finding it im-
possible to pay for the same, he surrendered up the same to Prouty
without any eonsideration ; that thereby, Prouty met with a large loss;
that said Beriton's interest in said promises was of no'yalue;

That this respondent, as a remote grantoe of said Prouty, would
be willing to reccive far less on said contract of Behton to Prouty
than, in fact, is due upon the same; ‘

That the onlylien complainant (appellee) could possibly have up-
on said premises would be the equity and right which there would be
in the same after fulfilling and payment of tho amount due Prouty on
said contract, or to his grantee who would hold the same subject to
said contract, and respondent offers to permit said complainant to tulfil
said contract, crediting on the same all payments that have ever been
wade thereon ; 3

Denies complainants (appellees) right to any rclief, until ho has
performed, or offered to perform, his covenants in said contract between
said Prouty and Benton, that. had matured up to the time of filing
said bill, none of which have been paid ;

That complainant has forfeited his rights by laches ;

That said Benton made no valuable improvements upon said
premises ;

While Benten occupied said premises he committed great waste
therenn, so that they depreciated in value ;

March 24, 1862—Replication filed to said answer ;

Referred to Special Master who reported the following testimony:

C. I'. Millen testifies: Knew hand writing of Dexter G. Clark, of
the late fiem of Spaff rd, Clark & Ellis; that the eatry made at the
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foot of the judgment note, given by Benton and complainant to said
firm, in the sum of $500, payable 60 days after Decembor 31, 18506, is
in the hand writing of said Clark, which note is marked as exhibit A.

Counsel for Israel Alden excepted to the above testimony.

Hiram Gitehell testified: H:n’q been acquainted with the premises
in question 15 years; first be(:'ume acquainted with Benton while he
resided upon the premises, which was 5 or six years ago ; think he re-
sided there about one year; Mr. Armstrong took possession of the
premises after Benton left.

Henry A..Mix festified: Drew up the contract between Prouty
and Benton, marked B, and tested it as subseribing witness. It was
executed by Benton and Prouty.

Wm. C. Prouty said: T sold the premise to Benton, Oct. 4, 1256,
*nd gave him possession. Benton rewained in possession until Dee.
1857, then gave possession to me.

That the contract marked exhibit B, is the contract between Ben-
ton and myself, for sale of said premises.

Benton aud wife qu t claimed said premises to me, but I never
paid said Beoton any consideration therefor, (Cowmplainant objected.)

I suffered largely by rescinding the contract. (Complainant obj'd)

I sold the prewises to Marvey Woodruft, the latter part of Janu-
ary, 1856, and he weunt into possession.  (Objected to.)

Harvey Woodruft sold to cither Roswell or Russell Woodruff, who
sold tv Albie & Luther.  Albie & Luther sold to Jewett & Co.; Jewett
& Co., reconveyed to Albie & Luther; Albie & Luther sold to Israel
Alden, who.went into possession April 1859, and continued for two
years so far as I know. (All objected to.)

The following are the exhibits introduced in evidence:

Iixhibit A—Note of $301.87, given by said Benton to complaia-
ant, appellec; : g

Lhe judgment note of $:00, given by Benton & Garver to Spaf-
ford, Clark & Ellis;

Trust deed from Benton and wife to (appellee) complainant.

Iixhibit B—Contract for the sale of said premises hy Prouty to
Benton,

Exhibit C—Quit claim from Benton to Prouty for said premises.

March 26, 1862—Exceptions filed to Alden’s answer :

First—Said answer doas not show any interest in the premises.

Stcond—Said answer is impertinant-—is not responsive—compos-
¢d of unnccessary reeitals.

Iixceptions overruled.

March 26, 1862—Deeree catered :

I"f”d‘. 'S':_m L7C due cowplainant (appelice); that said mortgage
€0 subsisting fien unon <o 0 Promises
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Ordered, that said sum be paid within 30 days from adjournment
of Court; that in default of such payment, said Special Master in
Ctancery, is hereby authorized and commanded to sell at public’ ven-
due, at the door of the Court House, in Oregon,” so much of said
premiscs as may be necessary to pay the said indebtedness, after giv-
ing notice ; and that said Special Master convey the premises, so sold,
to the purchasers if the same are not redeemed.

ERRORS ASSIGNED:

The Court erred in rendering a decree for complainant when it
should have been for defendant.
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JOHN GARVER, APPELLEE,

V8. APPEAL FROM OGLE.
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L

ISRAEL ALDEN, ImprLeEaDED, &c., Appm.r,!m"_‘.jl

APPELLEE’S BRIEF.

The bill, in this cause, was filed by the appellee, to foreclose a mortzage
which had been made to him by one Benton, a defendant herein.

The lands mortgaged were lands which one Prouty had contracted to scll
to Benton in 1856.

Soon after the execution of the contract, Benton executed the mortgage
to appellee, which mortgage was in a short time recorded.

Some time after the mortgage had been made and recorded, and before
any of the money, which by the contract was to have been paid for the land,
fell due, Benton and Prouty made a new contract, by which they released the
original contract the said Benton releasing the contract, and also, with his wife,
conveying back the land, by deed, to Prouty.

Prouty afterwards sold the land, and it passed by sundry mesne convey-
ances 10 Alden, the appellant, who'held it when the bill in this cause was filed,
and the appellee, regarding the mortgage to nimself, as a mortgage in the na-
ture of a second mortgage, where a first mortgage had been discharged, and
that by the dealings between Benton and Prouty, his mortgage had become a
first incumbrance on the land, filed his Lill to foreclose his mortgage, as a mort-
gage on the land.



The original contract of sale between Prouty and Benton was a valid one,
which conferred a substantial right in the land, in Benton, which he could
mortgage, or deal with as substantial property ; and by his mortgage, appellee
acquired a substantial right in said land.

This right was subject to be extinguished, by a default in Benton in mak-
ing the payments, required by his contract; but when no default had occurred,
it was not in the power of Benton and Prouty to deal with that contract, ex-
cept with appellee’s consent, in any way which could extinguish appellee’s right,
or place him in a worse situation in respect to the land than he was before.
This seems to be admitted by the other side, and the only question in this cause
seems to be, what were the rights of the appellee, after the dealings between
Benton and Prouty had taken place,

The appellant says that by those dealings the appellee acquired the right
to perform Benton’s contract, and claim a conveyance of the land, but we in-
sist that this cannot be true, because that contract itself was controlled by
Benton, and appellee’s interest was only an incumbrance, and that Benton could
control and release all rights under it, subject to the rights of appellec under
his mortgage ; the appellee had no other right, than that his lien gave him, and
he was not an assignee of the whole contract, and Benton having such control,
released every right under it which he could release, and only failed to release
the incumbrance of appellee, because it was beyond his reach, and could not be
released by him ; appellee had no right to call upon Prouty to perform that
contract, and had no means of compelling him to do so, and this difficulty was
very greatly increased by the number of conveyances that had been made of
the land after the release by Benton,

Benton and Prouty at the time of the release had no right or power to ex:
tinguish or affect the rights of the appellee, nor could they do anything to put
him in a worse position than he then was, they having constructive notice of
his rights by reason of the recording of his mortgage; but subject to that limi.
tation their control over the contract was complete.

And by the act of Benton and Prouty in making their new contract, all
the rights of Prouty were extinguished under the old one, and he had no more
power or right left him to insist that Benton or any claimant under him should
perform that first contract; and Prouty, no longer having such power, he can-
not insist that appellee shall be required to enforce such power ; and, in fact,
Prouty having no rights under the contract to compel its enforcement, the ap-
pellee was equally destitute of it.

In fact, Prouty, by his last contract with Benton, entirely extinguished all
rights in himself under the first contract, either to execute it himself, or to re-
quire anybody else to do so,

Prouty having extinguished all rights under the contract, while he could
not extinguish appellee’s rights in the lands, by extinguishing the only claim or
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1ien on the land prior to appellee’s, being his own rights under the released con-
tract, made appellee’s right a first mortgage on the land to which his own was

subject.

Our case bears some resemblance to the case of Campbell v. Carter, 14
111, 286. In that case, an absolute deed was made by the mortgagor to the
mortgagee, of the premises mortgaged, which conveyance was accepted by the
mortgagee as a satisfaction of the mortgage debt; it was held by this Court
that a judgment subsequent to the mortgage, but prior to the aasolute deed,
was a first lien on the land, and that the original mortgage had become merged
with the after conveyance, the Court therein deciding that whenever a merger
is intended by the party, it always takes place.

Just so Prouty’s contract became lost and merged in the after release, and
deed of Benton, and the land being subject to the mortgage of appellee, it
was by the last conveyance so conveyed to Prouty, who received the land
subject to appellee’s mortgage, with all rights prior to appellee’s extinguished.

In this case, it may be more advi. -igeous to the person holding the land,
that the original contract should be adopted and performed by appellee, but
such might not have been the case; it might have been for appellee’s interest to
have obtained the land under the terms of the rescinded contract, but Prouty
could have answered, had we attempted it, that our interest in the land
Was a mere incumbrance, which he had a right to pay, and that we had no in-
terest in the land beyond that, and could not claim the land on any terms.

POINTS.

The bill was properly filed, and a proper decree was rendered in the Court
below.

Benton, at the time he mortgaged to appellee, had such an interest in the
land mortgaged as was capable of being the proper subject of a mortgage.
20 [u., 518.

Benton and Prouty, before any default in Benton under his contract, and
when no payments had fallen due under it, made a new contract, by which the
old one was wholly released, and all rights under it fully discharged.

At the time of such release and discharge, appellee’s mortgage was a lien
upon the land, which neither Benton nor Prouty, nor both of them, could dis-
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charge, and s0 it continucd a lien upon the land, notwithstanding the dealings
of Benton and Prouty, Prouty having a constructive notice of it by reason that
appellee’s mortgage had been recorded.

- Benton and Prouty having undertaken to deal with the land without any
regard to the rights of appellee, and without obtaining his consent, and Benton
having conveyed his whole interest in the land to Prouty, conveyed it subject
to the rights of the appellee as mortgagee of the land conveyed.

The effect of the conveyance to Prouty by Benton being to merge all prior
rights in Prouty, which grew out of the previous contract between them, and
Prouty having bought the land charged with appellee’s claim, the said claim of
appellee, by virtue of said merger and purchase by Prouty subject to it, became
a first mortgage on the land, and it was properly foreclosed as a mortgage, and
the decree of sale in the case is right.

Campbell v. Carter, 14 1l1., 286.
Holman v. Bailey, 3 Met., 55.

) 6'\ /)(jcs_n‘?,,\/‘ (,.4 (@)

The land was subject to our morisage in Prouty’s hands, and was by him
transferred to his vendees, subject to it, and continued subject to it, during all
the subsequent conveyances, and so came into the hands of appellant, in whose
hands it was when the bill was filed; at that time, Prouty having parted with
his interest in it, was not a necessary party to this suit; he was only subject to
our mortgage through the land; when he conveyed away his interest in the
land, his interest in the mortgage ceased.

JAS. M. WIGHT,
Appellee’s Attorney.
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Bupreme Gourt of Ellinois,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863.

JOHN GARVER, APPELLEE, ]
wls. APPEAL FROM OGLE.

i
}.
ISRAEL ALDEN, IuPLEADED, &c., APPELLAN'L‘.J

APPELLEE'S BRIEF.

The bill, in this cause, was filed by the appellee, to foreclose a mortgage:
which had been made to him by one Eenton, a defendant herein.

The lands moréga.ged were lands which one Prouty had contracted to sell
to Benton in 1856.

Soon after the execution of the contract, Benton executed the mortgage
to appellee, which mortgage was in a short time recorded. ‘

Some time after the mortgage had been made and recorded, and before
any of the money, which by the contract was to have been paid for the land,
fell due, Benton and Prouty made a new contract, by which they released the
original contract the said Benton releasing the contract, and also, with his wife,
conveying back the land, by deed, to Prouty.

Prouty afterwards sold the land, and it passed by sundry mesne convey-
ances to Alden, the appellant, who held it when the bill in this cause was filed,
and the appellee, regarding the mortgage to himself, as a mortgage in the na-
ture of a second mortgage, where a first mortgage had been discharged, and
that by the dealings between Benton and Prouty, his mortgage had become a
first incumbrance on the land, filed his Lill to foreclose his mortgage, as a mort-
gage on the land.
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The original contract of sale between Prouty and Benton was a valid one,
which conferred a substantial right in the land, in Benton, which he could
mortgage, or deal with as substantial property ; and by his mortgage, appellee
acquired a substantial right in said land.

This right was subject to be extinguished, by a default in Benton in mak-
ing the payments, required by his contract; but when no default had occurred,
it was not in the power of Benton and Prouty to deal with that contract, ex-
cept with appellee’s consent, in any way which could extinguish appellee’s right,
or place him in a worse situation in respect to the land than he was before.
This seems to be admitted by the other side, and the only question in this cause
seems to be, what were the rights of the appellee, after the dealings between
Benton and Prouty had taken place, i

The appellant says that by those dealings the appellee acquired the right
to perform Benton’s contract, and claim a conveyance of the land, but we in-
gist that this cannot be true, because that contract itself was controlled by
Benton, and appellee’s interest was only an incumbrance, and that Benton could
control and release all rights under it, subject to the rights of appellec under
his mortgage; the appellee had no other right, than that his lien gave him, and
he was not an assignee of the whole contract, and Benton having such control,
released every right under it which he could release, and only failed to release
the incumbrance of appellee, because it was beyond his reach, and could not be
released by him ; appellee had no right to call upon Prouty to perform that
contract, and had no means of compelling him to do so, and this difficulty was
very greatly increased by the number of conveyances that had been made of
the land after the release by Benton,

Benton and Prouty at the time of the release had no right or power to ex-
tinguish or affect the rights of the appellee, nor could they do anything to put
him in a worse position than he then was, they having constructive notice of
his rights by reason of the recording of his mortgage; but subject to that limi.
tation their control over the contract was complete.

And by the act of Benton and Prouty in making their new contract, all
the rights of Prouty were extinguished under the old one, and he had no more
power or right left him to insist that Benton or any claimant under him should
perform that first contract; and Prouty. no longer having such power, he can-
not insist that appellee shall be required to enforce such power ; and, in fact,
Prouty having no rights under the contract to compel its enforcement, the ap-
pellee was equally destitute of it.

In fact, Prouty, by his last contract with Benton, entirely extinguished all
rights in himself under the first contract, either to execute it himself, or to re-
quire anybody else to do so,

Prouty having extinguished all rights under the contract, while he could
not extinguish appellee’s rights in the lands, by extinguishing the only claim or
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7ien on the land prior to appellee’s, being his own rights under the released con-
tract, made appellee’s right a first mortgage on the land to which his own was
subject.

Our case bears some resemblance to the case of Campbell v. Carter, 14
1il., 286. In that case, an absolute deed was made by the mortgagor to the
mortgagee, of the premises mortgaged, which conveyance was accepted by the
mortgagee as a satisfaction of the mortgage debt; it was held by this Court
that a judgment subsequent to the mortgage, but prior to the aasolute deed,
was a first lien on the land, and that the original mortgage had become merged
with the after conveyance, the Court therein deciding that whenever a merger
is-intended by the party, it always takes place.

Just so Prouty’s contract became lost and merged in the after release, and
deed of Benton, and the land being subject to the mortgage of appellee, it
was by the last conveyance so conveyed to Prouty, who received the land
subject to appellee’s mortgage, with all rights prior to appellee’s extinguished.

In this case, it may be more advantageous to the person holding the land,
that the original contract should be adopted and periormed by appellee, but

such might not have been the case; it might have been for appellee’s interest to
have obtained the land under the terms of the rescinded contract, but Prouty
could have answered, had we attempted it, that our interest in the land
was a mere incumbrance, which he had a right to pay, and that we had no in-
terest in the land beyond that, and could not claim the land on any terms.

POINTS.

The bill was properly filed, and a proper decree was rendered in the Court
below.

Benton, at the time he mortgaged to appellee, had such 21 interest in the
land mortgaged as was capable of being the proper subject of a mortgage.
20 [u1., 518.

Benton and Prouty, before any default in Benton under his contract, and
when no payments had fallen due under it, made a new contract, by which the
old one was wholly released, and all rights under it fully discharged.

At the time of such release and discharge, appellee’s mortgage was a lien
upon the land, which neither Benton nor Prouty, nor both of them, could dis-



charge, and 80 it continucd a lien upon the land, notwithstanding the dealings
of Benton and Prouty, Prouty having a constructive notice of it by reason that
appellee’s mortgage had been recorded.

Benton and Prouty having undertaken to deal with the land without any
regard to the rights of appellee, and without obtaining his consent, and Benton
having conveyed his whole interest in the land to Prouty, conveyed it subject
to the rights of the appellee as mortgagee of the land .conveyed.

The effect of the conveyance to Prouty by Benton being to merge all prior
rights in Prouty, which grew out of the prerious contract between them, and
Prouty having bought the land charged with appellee’s claim, the said claim of
appellee, by virtue of said merger and purchase by Prouty subject to it, became
a-first mortgage on the land, and it was properly foreclosed as a mortgage, and
the decree of sale in the case is right.

Campbell v. Carter, 14 1l1., 286.
Holman v. Bailey, 3 Met., 55.

\S\‘ '/?{\T\ ({', Z -0

The land was subject to our mort~age in Prouty’s hands, and was by him
transferred to his vendees, subject to it, and continued subject to it, during all
the subsequent conveyances, and so came into the hands of appellant, in whose
hands it was when the bill was filed; at that time, Prouty having parted with
his interest in it, Wwas not a necessary party to this suit; he was only subject to
our mortgage through the land; when he conveyed away his interest in the
land, his ‘uterest in the mortgage ceased.

JAS. M. WIGHT,
Appellec’s Attorney.
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The equity which Garver claims arisessolely upon the mortgage given him by
Benton. Benton could convey to Garver no greater interest in the land than
he himself had, and that interest was the right to a coaveyance when the terms
of the bond from Prouty to him had been complied with.

If we admit that under the mortgage Garver succeeded to all Benton’s rights,
then he was entitled to pay for the land and keep it, but he was not entitled to
rescind the contract without fault on the part of Prouty, and to recover back
the money which Banton had paid.

But it is said that Prouty has put it out of his power to convey to Banton oc
to Garver, by conveying to Alden. The complete answer is, Prouty had a right
to convey his interest in the land, and Alden, as the purchaser, had the right
to convey the land to Benton or Garver upon compliance with the contract, he
should atleast have had the option to do so before his land is sold,

Neither Denton nor Garver had ever paid the monay cullel for by the bonl,
oroffered to do so. Alden in his answer offers to convey the land if they o:
either of them do. But the Circuit Court said no, you shall not bs permitted
to to fulfill Prouty’s contract according {2 its exact terms, and on account of the
wrong done to Garver, not having the contract fulfilled you shall puy him the
amount of th's decree.

By the decree Garver is placed in a much better position than Benton, his
grantor, was or could be, and Alden is placed in much worse position than Prouty,
his grantor, could be under the contract.
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One of two things is true: Alden bought the land with notice of Garver’s,
equities, whatever they may have been, or he did not. If he had no notice of
the equities of Garver, he took tne land without its being subject to them at all,
and if he had notice of them, then he occupies the same position of Prouty, his
grantor, and Garver’s rights were in no way effected by the conveyance of
Prouty to Alden, and Alden was trustce for Benton or \xarver in the same way
that Prouty had been.

But the decree holds that Alden occupies Prouty’s position, in so far that he
must pay a large sum of money on account of the alleged breach of Prouty’s
contract, but does not occupy it so far as to allow him to fulfill the contract in
Prouty’s stead. :

There is no single principle of equity, and no single case to be found by which
this decree can be sustained.

Prouty should have been made a party, he made the bond to Benton, tho
grantor of complainant. He had also sold the land, by deed of warranty to
the grantor of Alden, he was a necessary party.

Prentice v. Kimball, 19 Ills., 320.
Whitney v. Mayo, 15 1lL., 255.
Skiles v. Switzer, 11 I1L., 533.

McDowell v. Cochran, 11 1ll., 34.
Hoore v. Howes, 11 IlL., 25,

The evidence fails to support the allegations of the bill.

E. S. LELAND,
B. C. COOK,
Far Appcllm(l.
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