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SUPREME COURT.

THIRD GRAND DIVISION,

OTTAWA, APRIL TERM, 1859.

Impleaded, &e.

Vs, or Coantox Preas.

The CITY OF CHICAGO. )

Arrearn Froat Cook County Court

JOSEPH N. BARKER, )
|
l

The City Collector filed his report on the day of Janunary, 1859,
in the common pleas, setting forth a special warrant had been duly issned
and delivered to him, for the collection of a special assessment; that
having advertised notice of same, and for payment, and that default being
made, he had given ten days’ notice of his intended application to this
court for judgments against the lots for the amount of the taxes, assess-
ments, interest and costs, and that he returns threwith a correct list of
the lots, de.

The assessment roll returned and offered in proof on thie trial, is made
up in tabular form, as follows, viz:

Original Town of Chieago.

gy

Name of Owner. I)LSLI‘IPtiOII. lS Lot.! Lot.|Block lVltlu I Asa ment
i
|

[

|
J. N. Barker, 6 41 'r :000] $809 24
J. N. Barker, 3 ] 40000 811 93
Q0. L. P. I'reer, 5 42 | 79000 648 03
P. I'. W. Peck, Al 9 55 i 30000' 811 91

The court rendered a judgment against the several picces of land in a
a tabular form as follows, viz:

e L —— ———— .




10, 11

13, 14,15,16

18

« Judement Book for special assessments, City of Chicago, Illinois.

—_————— o — — — : —— _I__|___i- :-_ ‘.! 3 3
! a2 ol s
' L S B | S B |-
NAME, | DESCRIPTION. !Lu, ;Lol. ook 77 || 24 |l 27
| ! o .
. | 25218
e S - =
lo | 41 ﬂomlll B0 i 2 |
J. N. BARKER, | 430 0| 2t |
L. C. I, FREEIL, ' 6 | 42 | o TR
I, F. W, PECK, N. 50 ol lot 1 & B. 14 of 2 | 6§ | Bwooj) SLL | o1
J. X, BARKEL, 4 3 | ] 4uuuui si1 | o2
| |
17 1 | il t e

Including ten per cent, upon the amount of the ]udﬂ'meut, as .zddlt-onal

cost.

From this judgment Barker and the other defendants appealed and

gave bonds respectively.

Birn or ExcErTIONS,

Sets forth in substance, that defendants filed the following objections,
in writing, to the rendition of a judgment, viz:

First.—Tlhere was no reference of the subjeet of improving this street
to a committee, to prepare and report a plan for the filling, curbing and
paving thereof, nor was any plan agrexd on by any committee; nor was
any plan reported by any committee; nor was any plan of the same ever
made or submitted to the common council, or adopted by it.

Traversed by E. Anthony, City Attorney.

Seeond.—The order of the common council of the 2d August, A. D.
1858, directing that the sum of §18,200 be assessed on real estate of the
city of Chicago deemed benefitted by the fillimg, curbing, and paving
Washington street, from the west line of La Salle street to the east line
of Market street, * In accordance with the Superintendant’s specifications
for the same’ was made by the common council without having adopted
or agreed upon any plan, or mode, or specification for said improvements,

but the same was an arbitrary order for assessing that sum for the pur-

pose of raising money to pay one John McBean for paving said street, under
private contract with some of the property holders on said street, and this
warrant is being now prosecuted for that purpose.

A large partof the eaid work was done by said MeBean under said
private agreement with said property Liolders, bLefore said order was
made.

Traversed by E. Authony, City Attorney.
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Z'lird.—8Said assessment was made without due notice of the meeting
of the commissioners, having been given for six consecutive days, as re-
quired by the ordinance of the city.

Traversed by Elliott Anthony, City Attorney.

Lourth.—The Common Couneil have no jurisdiction, power, or autho-
rity to make assessmenis to pay for improvements made under private
contracts, or without contracts. Nor to enter inte contracts to make
such improvements until 50 per cent of the amount of their cost shall
have been collected, aceerding to section 5 of the amended city charter,
page 4, and section 15 and 16 of the city ordinances.—Municipal Code,
page 162,

Traverse of facts alleged on which legal prineiples ave stated.

E. ANTHONY.
City Attorney.

Lifth—The clection of Commissioners by the Common Council
without o’ nomination by the Mayor under the Gth section of the amended
charter of 1857, was withont authority and void,

Demurrer by Elliott Anthony, City Attorney.

Stath~—That the assessment mmounts to more than three per cent. on
the assessed valuation,

Traverse by Elliott Anthony, City Attorney.

PLAINTIFFS EVIDENCE.

Orpers or Covyer.—Paving Washington Street from La Salle street
to Market street—In Common Council—August 2, 1858.
Ordered, that Washington street, from the west side of La Salle street.
to the east line of Market street be filled enrbed and paved in accordance
with the superintendent’s specifications for the same.

Whole distance, including intersections, 1,127 ft. at $16, $18,032 00
Engincering, superintending, assessing and collecting, 168 00

——

$18,200 00

. Ordered, that the sum of eighteen thousand two hundred dollars be as-

sessed upon the real estate in the south division of the city of Chicawo,
o

and that the Common

decmed bonefited by the said improvements;
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Council do now clect by ballot, three reputable and disinterested free-
holders of the city of Chicago, to malke said assessment.

These orders were adopted and Commissioners elected, who were duly

21

22 qualified, and made an assessment in the tabular form, and with the
24, 25, 26 headings as hereinbefore shown.

26 This asessment was returned to the city clerk, and by him notice was

[
-T

given that it would be confirmed on the 30th day of August, 1858. Order
of confirmation was made 20th September, 1858. This was all the evi-

dence offered by the plaintiff. |

DEFENDANT’S EVIDENCE.

Alderman Long, sworn and testified, was member of the Common

Council on 24 August, 1858, whereupon the defendant propounded these

questions to him:

Q. “ Was there, on or before the said 2d August, 1858, a reference to
28 4 committee of the Council to propose and report a plan and estimate
for filling, curbing and paving Washington Street, between La Salle and

ikl

Market streets ?

The comt sustained an objection to this question, and defendant ex- .

cepted. |
I

Q. “Was there any plan agreed on by any Committee?” Court sus-
tained objection, and defendant excepted.

Q. “ Was any plan submitted to, or adopted by the Common Council
in any form on or before 2d day of August, 1858.”
Answer, I did not consider it a plan.

T = e

Q. “ Were you familiar with the entries of the order book of the Com-
mon Couneil, prior to August 2d, 1858, and it you were, please state all
that was submitted to the Common Council verbally, orin writing, in
reference to a plan and estimate of said improvements?

The court sustained an objection and defendant excepted.

Witness further stated that there was neither a plan nor estimate sub-
) mitted to the Common Council for the filling curbing, and paving Wash-
“ington street, from La Salle to Market Street.

e mmw emmen e e e ——— e e e e i, e i g
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. “State to what the Common Council in their order of 2d August
1858, refer in this language “in accordance with superintendent’s specifi-
cations for same ?”

Court sustained an oljection and defendant excepted.
The following orders and proceedings of the council were read in evi-

denco :
*
COUNCIL PROCEEDINGS.—RFGULAR MEETING.

HMonday Ivening, May 10, 1858.

Alderman Joy, of Committec on streets and alleys of the South divi-

sion, presented the following:

Your committee of strects and alleys of the sonth division to whom
was referred the petition of Wm. Blair, ¢f al, for the filling aad
paving of Washington strect, from the east line of Clark street, to the
cast line of Market street, and asking that the owners interested niay
contract for said work themselves, having had the same under advise-

‘ment, beg leave to report in favor of granting the prayer of said peti-

tioners and submit the following orders, and ask the passage thereof,

Ordered that Washington street from Clark street to Market strect
be filled, arca-walled and paved.

Ordered—That the owners of the property on Washington strect, be-
tween Clark and Market streets, be and they are hereby authorized to
fill, wall and pave said Washington street, at their own cost and expense;
provided the work shall be performed in a manner satisfactory to the su-
perintendent of public works. Report concurred in and orders passed.”

These orders were re-considered on the 7th day of June, 1858, and
the subject again referred to the committee on streets and alleys of the
Sounth Division,

On the 19th July, 1858, that committee reported in favor of making
said improvement forthwith, and submitted the following orders:

“ Ordered, that Washington streef, from west line of La Salle street to
cast line of Market street, be filled, curbed and paved, in accordance with
the Superintendent's specifications for the same.

The whole distance, including intersections, 1,127 feet
at §16 - - = = = $18,032 00
Engineering, assessment and colleeting, - - 168 00

18,200 00
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Ordered that the sum of cighteen thousand two hundred dollars be as-
sessed upon the real estate in the South Division of the City of Chicago,
decmed benefitted by said improventent, and that the common couneil
do now elect, by ballot, three reputable and disinterested freeholders, of
the City of Chicago, to make said assessment.

No further action was had until the 2d Augast, 1858, when the coun-
cil adopted these orders, as hereinbefore shown and set forth, and com-
missioners clected.

At the time these orders were adopted, Alderman Long made and
entered npon the Journal of the Council, the following protest:

“T am authorized by, certain property holders on Washington street,
between La Salle strect and Market strect, viz.: Tuttle King, L. C. P.
Freer, P. . W. Peck, and Thos. M. McLean, to protest against any
contract being entered into with any party or parties for paving said
street, unless the said work is advertised for andlet to the lowest bidder.

“JAMES LONG.”

II. Crisman, the City Clerk, being sworn, stated that there were no
other orders among the proceedings of the common council, up to the
2d of August, for the improvement of said street. Thinks there was a
plan of the City Superintendent, and it is set forth in the said order of
the common council, of 2d Augnst, 1858, as hercinbefore set forth
verbatim.

The specifications referred to in that order are those set forth in it—
there are none others—and there are no other orders than those herein-
Lefore set forth.

Alderman Abbott subimitted all the specifications and plans there were.
They were written by Mr. Bouton, or some one in his employ. I refer-
ed Mr. Abbott to Mr. Bouton for them.

Samuel D. Ward, City Controller, being sworn, testified that all con-
tracts for work, under azsessments, and all other contracts with the City
are filed in his office.

Question by Defendani.— 1s there any contract with the city with any
person for the paving, filling and curbing of Washington street from La

Salle to Market street, on file in your office 2"

Court sustained an objection to this question, and defendants excepted;
also, in like manner to the following, viz :

e
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Q. “State whether there is any contract or copy of contract between
the city and John McBean to do said work ??

Witness further stated that there never was any contract made by the
city with any individual for said work.

N. 8. Bouton, City Superintendent of Public Works, being duly sworn,
testified : That he made an estimate for the filling, paving and curbing
Washington street, at the request of Alderman Abbott or Joy. I made
the estémate wpon the specifications in the contract made between John
MeBean and the private property holders, on that part of Washington
street.

The estimate was based, I think, upon the lineal foot for filling, errbing
and paving with block stone. The contract set forth the size of the stone.
The contract was for filling, curbing and paving Washington street {rom
La Salle to Markef, and was between John McBean and some of the
property holders on said street.

I did not report any specification to Alderman Abbott or Joy, but
simply an estimate from the specifications in the said contract with MMe-
Bean. My estimate is set forth in the order of Council of 2d August,
1858. I made no specifications ; T never reported any plan or specifiea-
tions, nor were any ever submitted to me, other than the one in MeBean’s
contract,

I think the work on the block between Wells and Franklin streets
was two-thirds done, and that between La Salle and Wells was being
filled, when [ made fhat estimate.

MeBean quit work in December Jast, but did not finish the work on
the street to my satisfaction, nor in accordance with Lis contract with
the property holders.

The following question was asked of Mr. Bouton, and excluded ; and
opinion excepted to, by defendants.

Q. © State, if you please, if the $18,200 ordered to be assessed, is not
an estimate of the worlk in that contract

On Cross-Teamination, Mr. Bouton stated :

The figuresin the estimate incorporated inthe order of 2d August, 1858,
are mine, and were made for Alderman Abbott or Joy, for an estimate
{or paving Washington street from La Salle to Market ; one or the other of

o T
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38 them called on me for them. I was on the work constantly ; was thero
when they were paving across Wells street. 1 ordered M?Bcan to stop;
the private contract provided that the work should be done under my
superintendence and approval. I ordered him to pave the intersection

of Wells strect, making it 80 feet wide, his contract being for 48 feet
only. Ie asked me how he should be paid for the extra work. I told
him that was another matter. I do not recolleet the date of this exactly,
but it was when he was paving the intersection. I ordered him also to
do some work in front of the engine house, for the City, but cannot tell
whether I ordered the filling, paving and curbing for the City. I was
superintending all the time. MecBean would not always obey my orders;
I assumed the dircetion of the work; it is not all done ; I think it would
take three or four thousand dollars to make it all satisfactory. The work
is nearly three-fourths done ; can’t tell when the contraet required itto be

tone. It is my official duty to look after all improvements.

39 . I. Waile, being Iswo:‘n, stated that he is a property holder on
Washipgton street, between La Salle and Market 3 entered into the con-
tract for part of the curbing, filling and paving on that street between
La Salle and Market. The Superintendent has never brought in any
certificate of the completion of the work ; it was not due, by a private
arrangement between MeBean and myself, until he bronght me the City

Superintendent’s certificate of the completion, according to the contract.

|

1 N. 8. Bouton being re-called, stated, that he had, since his former tes-
I: , timony, looked over the points of the work.

‘f s The assessment was levied after the commer cement of the filling and
1 before the paving was made. I know of no order of council to stop 16—
]l nor did I stop it. It lingered along; there was no paving, at the date
i of the levy of the assessment Letween Wells and Frauklin. The work
i was all nearly done September 20, °58. The contract provided that the
, work on Washington street should be the same as that done on either La
e” Salle or Franklin street. °

The following is 2 map of the streets and lots conneected with the im-
provements in this case.
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This was all the evidence.

The court rendered judgment for the amount claimed and ten per cent.
additional costs; and overruled a motion for a new trial.

ASSIGNMENT OF ERRORS.

ZLirst—The court erred in rendition’of judgment for the city ; because
there was no reference of the subject of these improvements to a com-
mittee of the council to prepare and report a plan of said i mprovements,
and an estimate of the costs and expense of making the same, and be-
cause the common conncil did not agree upon or adopt any plan there-
of, or estimate.

Second—The order of the common counncil, of 2d August, 1858, was
adopted without first having agreed upon or adopted any plan, or esti-
mate of said improvements, or ““specifications ” for doing the work ; but
the same was an order arbitrarily made for raising by assessment the
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sum of $18,200, to pay John McBean for doing said work, under a pri-
vate contract; wherefore said assessment was made without authority,
and was and is void.

T e e e

Third—Said assessment was made by said commissioners without due
notice of their meeting for that purpose.

Fwurth—The common council have no power to levy an assessment to
pay for improvements made under private contracts, or without a con-
tract with, or employment by the city.

e e

Fifth—The city have no authority or power to enter into contract for
such improvements, nor to adopt or sanction those entered into by others,
until fifty per cent. of the amount of their cost and expense shall have
been collected.

Siwth—That the assessment amounts to more than three per cent. on

the assessed valuation. i

Seventh—The election of commissioners, by the common couneil, with-
out nomination by the Mayor, under the Gth section of the amended
charter of 1857, was without authority and void.

Iighth—There was no valuation in money fixed npon said lots, and
{here was no sum of money assessed upon the same, by said commission-
ers, and the common council and common pleas court had no jurisdiction,
power or authority to assess or give judgment against said lots for any

sum of money.

Ninth—The conrt rendered judgment against said lots, when by the
Jaws of the land, judgment ought to have been rendered for defendant. '

|
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SCATES, McALLISTER & JEWETT,

Counsel for Appellant,
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