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STATE OF ILLINOIS—ss.
SUPREME COURT, Juve Term, A. D. 1855.
ApamsoNy B. NEWKIRE,

vs
Roserra CHAPRON.

Appeal from Cook County Court of Common
Pleas.

Argument of J. E. Cong, Counsel for Appellant.

The record of the Court below shows that this was an action of ejectment
brought by the appellant against the appellee for the recovery of the possession
of a part of the west half of the north-east quarter of section eighteen, in
Township thirty-nine, north of Range fourteen, east of the third principal
meridian.

The evidence as preserved in the bill of exceptions shows that the plaintiff
below had a regularly deduced title from the United States.

The defendant admitted possession of the premises described in the declara-
tion, and set up a title under a sheriff’s deed, to support which a judgment of
the municipal Court of the city of Chicago agaiust the patentee of said land
through whom plaintiff claimed rendered at the November term of said Court,
A.D. 1837, was offered and read without objection.

The defendent then offered in evidence an alias execution upon said judg-
ment issued out of and under the seal of said Municipal Court, dated the 20th
day of February, A. D. 1839, by virtue of which the aforesaid land was levied
upon and sold, to which evidence the counsel for plaintiff objected, on the
ground that the law establishing said Court having been repealed prior to said
writ having been issued, it was null and void. The Court below overruled the
objection—counsel for plaintiff excepted to the ruling of the Court, and now
assign as error the ruling of the.Court thereon.

The parties agree that ' the writ of execution is void, plaintiff has a perfect
title ; if it is valid, the defendants title is good.

The only question in the case being the validity of the writ of execution, it
can be fully settled by applying a few well known principles of law to the
facts as presented.

An execution is a judicial writ issuing out of a court in which there is a
Jjudgment unsatisfied and upon which it is founded ; (Tidds pr. Saund. R. 27))



(2)

Tt is called final process, and is the last stage of a suit—giving the suitor pos-
session of what lie has recovered by the judgment of the Court; see Wharton’s
law dic. ; also the following cases in Il Reports, (where the character of the
writ is more or less discussed): 1 Seam. 40, 517, 535 ; 2 Scam. 22, 49, 224,
442, 504 , 3 Seam. 119, 206, 268, 452, 557; 1 Giln. 131; 2 Gilm. 151;
3 Gilm. 477, 311: 12 Ill. R. 24, 141, 233, 387; 13 Ill. R. 20, 22, 398 ; 14
Bl R. 26, 184, 373, 405, 410. The legal ewistence of the Court from whence
any writ purpoits to be issued, is the most essential, and first requirement of
law, in validating the writ. It is the source of its legal being: and we take it
for a truism admitting no question, that an act done in the name, or under the
assumed authority of a Court not in being, is null and void.

We come now to the question—was there 2 Municipal Court of the city of
Chicago, at the date of the execution and levy underit? Upon the correct
answer to this question, the validity of this writ depends.

The Municipal Court of the city of Chicago was created by the Legislature—
by provisions for that purpose contained in the act incorporating said city,
approved March 4th, 1837, and continued in existence nntil the law creating
it was repealed.

The repealing act was duly passed and approved on the 15th day of Feb-
raar , A. D. 1839, and containing no provision as to when it should take effect,
went into effect and was in full force on said 15th of February, 1839, and
prior to the date of said pretended writ of execution. See Kents Comm. and
cases there cited—also 1 Scam. 555, and 2 Scam. 227.

The effect of a repeal being an obliteration of the statute repealed, and ex-
cept as to tr.nsactions closed and finished, the repealed law considered as if it
had never existed ; if the repealing clause is clear and explicit in its language,
and there is no express saving, which would clearly and expressly continue the
existence of the Court, there can be no question in the case, for the legal ex-
istence of the Court was at an end on the date of the act: and all subsequent
acts in its name were mere nullities, See Dwarris on Stat. Title Repeal 5 also
Smith Com. Title Repeal ; also 14th Ill. R. 334,

The act tells its own story briefly, explicitly add well.  Let it speak for itself.

The entire act is as follows :

“An Act to repeal part of ‘an Act to incorporate the City of Chicago.””

Sge. 1. Be it enacted by the people of the State of Illinois, represented in
the General Assembly, That so much of an act, entitled, “An Act to incorpo-
rate the city of Chicago,” approved March 4th, in the year of our Lord one
thousand eight hundred and thirty-seven, as establishes a Municipal Court in
the said city of Chicago, and all matters connected therewith, be, and the same
is hereby repealed.

Sgc. 2. That all suits or matters, both at law and in equity, now pending
and undetermined in the said Municipal Court, shall be heard, tried, and pro-
secuted, to final judgment and execution in the Circuit Court of the county
of Cook, in the same manner as they would be if the said suits or matters had
been originally made returnable, or had in the Circuit Court for the said
county of Cook; and all records, dockets and papers, belonging to, arising
from, or connected with, the said Municipal Court, shall, by the Clerk of the
said Municipal Court, be transferred and delivered over to the Clerk of the
Cireuit Court for the said county of Cook: Provided, That this sect on shall
not be construed as a release of errors that might have been taken advantage
of in said Municipal Court: Provided further, That it shall be no ground of
errorin or to any judgment heretofore rendered in the said Municipal Court,
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that it does not appear by the recerd or proceedings that the defendaut resided
in the said county of Cook.

Sgc. 8. It is hereby made the duty of the high Constable elected under the
provisions of the said act, entitled * An act to incorporate the City of Chica-
20, hereby in part repealed, to make returns of all process of summons, exe-
cutions, or of whatever nature, to the said Circunit Court of the county of Cook s
which said Circuit Court is hereby invested with the same powers to enforce a
compliance with the law in this behalf that it would have had if the process
had been originally issued from the said Circuit Court ; and all execations
hereafter to be issued upon any judgment rendered in the said Municipal Court
shall be directed to the Sheritf of Cook county.

Sgc. 4. That the transeript of any record of the said Municipal Court of
any judgment rendered therein, may and shall be furnished by the Clerk of
the Cireuit Court of the said county of Cook; and any such transeript shall
have the same force and effect, to all intents and purposes, that the same would
have had if the suit, process, or proceeding, whether in law or equity, had
been originally commenced or instituted in the said Circuit Court.

Sec. 5. That the Clerk of the said Municipal Court shall deliver over the
records, dockets, and papers, as provided in the second section of this act,
within six weeks after the passage hereof ; Provided, That nothing in this act
contained, shall be so construed as to prevent the Clerk of the said Municipal
Court from collecting his fees in the manuer now provided by law; and the
Clerk of the said Muniespal Court shall, for that purpose, have free access to
the said records, dockets, and papers, and copies thereof, without costs or
charge.
Ske. 6. That the Sheriff of Cook county is hereby authorized to give deeds
of conveyance for any real estate which may have been sold by the high Con-
stable of the City of Chicago, as fully and effectually as he might or couid do
if the said real estate had been sold by the Sheriff of said county.

Sge. 7. That nothing in this act contained shall be construed to prevent the
high Constable of said City of Chicago from proceeding to collect executions
which have been levied. :

Approved February 15, 1839.  (See Incorp. Ls. 1838-9.)

The repealing clause of this act, is in such clear and explicit language as to
admit of but one interpretation, and is too positive and absolute in its legal
effect upon the law repealed to save any provision thereof—any inchoate rights
created thereby, or power to proceed under it. (See 14th Ill. R. 334, and
cases there cited.) The Municipal Court of the City of Chicago, therefore
ceased to exist on the day of the date of the repealing act. Upon a view of
the act taken altogether, we find neither positive enactments, exceptions, or
provisoes, which continues the legal existence of the court, by express words
or legal effect. '

Tt is difficult to conceive how the Court below could make a question upon
the legal effect of this act, as it is too clear to admnit of interpretation, and too
consistent and harmonious in its separate provisions to admit of construction ;
at least so far as the existance of the Municipal Court depends thereon. W hich
is theonly question the repealing act is required in this case to answer? (See
Smith’s Comm. 600 to 628, and the authorities collected and commented on by
him 3 also Bl Comm. Title Sources of English Law — Kent’s Comm. Title
Municipal Law ; also 7 Cranch, 52—21 Wendeli—211, 1 Dwarris on Statutes,
702.) The error of that Court must Lave arisen in an erroneous view of what
the true, and only legal question arising in the case really was; losing sight of,
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or not perfectly apprehending that single question ; and seeing the provisoes
contained in the 5th and 7th sections of the act, limited the repealing clause,
not to the words of the provisoes, or to their legal effect only, but to subjects not
contained in the provisoes, nor anywhere else either mentioned or alluded o by
the most distant implication,

Giving such effect to provisoes, is contrary to every rule of law, and to
common sense  (See 1 Black. Comm. 89 ; 23 Maine R. 360. 19th Vermont
R. 129 ;1 Scam. 258)

By keeping distinctly in view the one, and only question in the case, to wit
was there a Municipal Court of the city of Chicago at the date of the execu-
tion and levy under it—all difficulty and question is solved at once by bare
inspection of the repealing act.

There is no oceasion in this case for an inquiry into the many rules for in-
terpretation and construction of statutes which ambiguity and inconsistency
have originated, for the direction is too plain to admit of dispute; and the
only way in which the repealing clause could be affected, by subsequent pro-
visions of the act, in its effect upon the lite of the Court, would be by words
expressly and clearly continuing its existence and powers.  Such words cannog
be found. On the contrary, the Jurisdiction and powers of the Municipal
Court are expressly confered upon the Gireait Court of Cook county ; and
every positive enactment of the act is an affirmative one, and may well subsist
and be carried into complete effect together, without limiting the repealing
clavse in any respect,

From a view of the whole act therefore, the correct answer to the question
depending upon this statute, is too clearly and positively directed by the act
itself, to admit of hesitation or doubt.

From and after the 15th day of February, A. D. 1839, there was no such
Court in legal existence as the Municipal Court of the City of Chicagn. This
writ, therefore, is a mere nullity, and should have been excluded by the Court
below, as well as all evidence built thereon. For this error, the judgment of
the Court below should be reversed,

Having looked at one side of the case, I plopose now an examination of the
other, (as presented by the decision of the Court below, and by counsel,) for
the purpose of ascertaining the legality of the grounds taken to support this
writ.

The grounds taken by the Court below, and followed by counsel, were,—
Ist. That it was not the intention of the Legislature to entirely abolish the
Municipal Court, by the repealing act. 2d. If it was the intention so to do,
the repealing act is unconstitutional and void. 38d. That it being not the in-
tent of the law to abolish the Court, the act should be so construed as not to
have that effect ; and lastly, If to abolish the Court is unconstitutional, the law
should be so construed as not to bring it within the constitutional objection.

Admitting the correctness of the first and second positions taken by the
Court below as above stated, the correctness of the third and fourth position
is indisputably established. But if the first and second position are untenable
the others cannot be maintained of course; and for the purpose of fully expos-
ing the utter rottenness of the whole argument made by the Court below to
sustain its most extraordinary decision, I shall briefly inquire. 1st. How are
we to ascertain the intention of the Legislature, in enactin?y this statute? (i. e.,
what does it mean ?)

2d. Is the repealing act unconstitutional in its repealing effects ? i

To the first inquiry T reply, that we are to ascertain the intention of the Le-
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gislature in this, as in all other cases, “ by signs the most nataral and proba-
ble,” and these signs are either the words, the context, the subject matter, the
effects and consequences, or the spirit and reason of the law. 1 Bl 59.

“ When a law is plain and unambiguous, the Legislature must be intended
to mean what it has plainly expressed,and consequently no room is left for con-
struction.” 7 Cranch 52,21 Wendell 211, When the words are not explicit,
the intention is to be collected from the context, from the occasion and neces-
sity of the law, from the mischief felt and the objects and remedy in view,
1Kent511. In this case the words used being elear and explicit, we ascertain
the intention by the words alone, independent of other and extraneous evi-
dence—the question upon this statute being : what does it say ¢ and not, what
does it mean.

Smith remarks on the subject as follows:

“ When the words of an act are in clear and precise terms, when its meal.-
ing is evident, and leads to no absurd conclusions, there can be no reason for
refusing to admit the meaning which the words naturally present; to go else-
where in search of conjecture, in order to restrict or extend the act, would
be but an attempt to elude it. Such a method, if once admitted, would be
exceedingly dangercus, for there would be no law however definite and precise
in its language which might not by interpretation be rendered useless.” But
there is no dispute on ithe meaning of the words in the first section of the act,
nor on their legal effect, but the whole dispute is on the weight of evidence of
the general intent. In case of inconsistent or yepugnant provisions, it fre-
quently becomes a nice question to know which of the several provisions must
give way far enough to avoid repugnancy—but if the several provisions of a
statute are not clearly inconsistent with each other, each separate provision will
take effect according to the language used, and each speaks for itself the in-
tention of the law, if the words used are clear; it being a rule, that no word,
phrase, or separate provision of astatute shull be deemed superfluous, but that
all shall have full and complete effect, according to the language used. 1 Bl
Comn.

Then does the act repealing the law establishing the Municipal Court, fur-
nish clear and indisputable evidence that such was not the intention  of the
same— as to the existence of the Court? Can there be found in the whole
act an affirmative or negative enactment which cannot have full force and
effect, if the Court went out of existence on the day of its approval #  Not
one. .

The language of the repealing clause is positive and absolute, and no sub--
sequent provision by express words, nor legal effect, continues the existence of
the court for a moment, but on the contrary, the subsequent provisions, one
and all, confirm the evidence of the intention to abolish the court, by provid-
ing that another court should do all that might or could have been done by
the defunct court.

But with all the investigation the court below was able to make, no direct or
positive evidence could be found to sustain its position, therefore they placed
reliance upon evidence extrinsic of the law by which to prove it.

The fact that the clerk had time allowed him in which to comply with the
provisions of this act, in delivering the records to the clerk of the Circuit
Court, was relied upon as furnishing the most certain and conclusive evidence
that the legislature intended that he, the said clerk of the Municipal Court,
shoul I be the Municipal Court in his own right and proper person, for and
during the period of six weeks after the passage of the act, and that this writ
being issued during the time in which this novel and most extraordinary one
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man Court of Record thus singularly constituted, did really exist, was properly
issued, and was good and legal process of a Court; yet singular to relate, the
legislature most unaccountably forgot to- either describe or define the power or
duties of this Court extraordinary, or even in the most distant manner refer to
them, although it did very clearly and expressly confer the power upon the
Circuit Court of the county of Cook, which this one man Court assumed to
exercise.

The whole argument of the Court below is so grossty absurd, as to merit no
cousideration whatever. A simple reading of the statute is a complete refuta-
tion of all that can be said in favor of the validity of the writ issued after the
date of the repealing act.

The Court below continual'y either mistook or lost sight of the question
before it, and indulged in very wise reveries on legislative policy, and went
gravely to work to legislate upon the whole matter—apparently unconscious
of the distinction between legislation and adjudication, the duty of the legis-
lator and the judge. ‘

That Court thought the legislature might pass a law by which a Court might
be abolished, and the Clerk of the defunct Court still have some power left to
him.  Without going into that proposition now, we can well afford to wait
until the legisiature shall pass such an act, and then, if necessary, we can exam-
ine it at our leisure.  But it is enough to say here that the legislature of the
State of Iilinois, in repealing the law establishing the Municipal Court of the
city of Chicago, and transfering its power and jurisdietion to the Circuit Court,
left no power whatever in the clerk of the Municipal Court to do a single act
as clerk of said Court, or of any other Court; and his only remaining duty
was to safely deliver to the clerk of the Circuit Court the records, dockets and
papers of the Municipal Court as required by the act.

It was said by the Court below, “that great inconvenience would arise if the
clerk of the Munivipal Court could not after the repeal issue papers, as the
Cirenit Court could not do it until it had possession of said records—and
therefore the statute should be construed to avoid such inconvenience,” On
this point, I will only say in the language of one of the cases cited below,
that “where the construction of a particular statute is doubtful, an argument
from inconvenience will have some weight; but when it is plain, the conse-
quences are not to be regarded, for that would be to assume legislative author-
ity ; (3 Mass. R. 221, 539 ; 2 Wendell, 277; 7 Mass. R. 306 :) 11 Pick. 490;
see also remark of Ch. J. Marshall in 2 Cranch, 886. On this point, see 3
Scam. 160. It is singular indeed that any man in his seuses should for a mo-
ment suppose that it was allowable to overrule and set aside a positive enact-
meunt of law on such foolish and whimsical pretences put forth by the Court
below ; but it only shows to what straits a man is driven for a show of argu-
ment, when he once takes leave of truth and reasou.

Counsel place great stress upon what they are pleased to term contemporary
exposition of the statute by said clerk, who, for some time after the repeal of
the law, continued to issue papers in blissful ignorance thereof, and may have
issued some more in defiance of the repealing law with a full knowledge thereot’
and which construction they tell us was acquiesed in by the whole community
at the time, and has never, until recently, been questioned. Without going
into a very eluborate discussion of the nature and legal effect of such construc-
tion, in cases of doubt, I will simply ask, if the unsupported act of one man,
(and he a third-rate lawyer now, saying nothing about hLis legal knowledge
then,) was ever before presented as evidence of contemporaneous construction,
or the acquiesence,in ignorance of the facts, by the only persons having an
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interest in this assumed construction, can amount to such an acquiesence ay
will prove any construction was ever even attempted to be made by any one?

I close this part of the case by citing a few cases to show when resort may
be had to contemporaneous construction. ‘

“The doetrine can only apply to cases of doubtful construction,” (2 Gilm. 1,}
“or where the words are obscure;” (Smith on Cons. ;) 4 Gill. & John. 6.

As this doctrine can only apply to cases of doubtful construction——and as
there is no doubt as to the effect of the repealing statute, as shown in the first
section of the act; and as the provision, saving the power of the Court, must
be at least equally clear with the one abolishing it, or the weight of evidence
of general intent is in favor of the abolition of the Court; if then, this statute
is one in which the doctrine can be applied, it is a certainty that the general
intent is fully and correctly set forth in the first section of the act, which will
have full effect, and govern and control each subsequent provision of the act.
From this conclusion, it is impossible to escape; for it is a rule founded in
reason, and supported by all authorities, “that a positive provision of a statute,
when expressed in clear and unequivocal language, is the highest evidence of
the general intent, and will ever govern and control those provisions which
are less clear or equivocal in their expressions.”  (See Smith. 633 ; also opin-
ion of Mr. Justice Coleridge, in Rex. V. P. L. Comm. E. C. L. R. Vol. 33.) I
now leave the consideration of the question of intention, and proceed to ex-
amine the question of constitutionality.

As it would be impossible to even guess what the particular prohibition of
the constitution which this law is said to violate is, I will say, that the Court
below and counsel allege that the repealing act impairs the obligation of contracts.

To do this, I apprehend that it must be shown to affect the obligation ; that
is, the legally binding force of a contract upon the parties thereto ; orin other
words, that the law repealed was in itself an executed contract. (See Story
on the Const. sec. 1374 ; Smith on Const. sec. 251.)

The effect of the repealing law, as we have seen, being only to blot out the
law repealed, we have only to examine the repealed law to ascertain whether
it was in itself a contract, or whether contracts or rights of property could be
acquired thereby, and then the legal effect of the vepeal thereon.

The repealed law cieated a tribunal for the administration of justice, and so
long as it was in being, all persons having causes of action cognizable thereby,
might proceed therein for redress of any injury they might have received.

It was not a law granting any property or right of property—or changing,
in any manner the law relating to, or regulating subsisting or future contracts, or
changing the law of evidence, or of procedure.

Its only effect being to ereate an inchoate right to prosecute a remedy given
by the laws, in that particular tribunal; no other right was created, and the
existence, or non-existence of that tribunal, could not of course affect contracts
present or future.

“Inchoate rights derived under a statute are lost by its repeal unless saved
by express words in the repealing statute.” (Smith Comm. £80.) It is other-
wise, however, in regard to such rights as have become perfected far enough
to stand independent of the statute. 1 Hill R. 324.

By the above authorities, it will be seen, that if any right had really ac-
crued, by virtue of proceeding in said court, and had become so far vested as
to stand independent of the statute, then it was not affected by the reper’.
And such was the con lition of all final judgments of said court, so far as they
vested rights in the judgment creditor, as judgments of a court of record, and
not of this particular court ; or as far as being judgment of a competent court,
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the defendants might plead them in bar to another suit upon the same subject
matter, for to this extent, and this only, they stood independent of the contin-
uing existence of the court, Butfor the purpose of sueing out execution upon
these judgments, in the said Municipal Court, they depended entirely npon the
statute—upon the familiar principle, that execution can only issue from the
court in which the judgment is upon which it is founded. (See 1 Gilm. 131,
2 Gilm. 111.)

And no right under the repealed law remained to take a single step in said
court after the repeal.  (Smith on Const. Title repeals; also 14th Ill. 334.

Can it be said then, that the repeal of a law creating a merely inchoate po-
litical right, impairs the obligation of a contract.

By keeping clearly and constantly in view the true nature of the only right
created by the law establishing said municipal court, and the legal effect of
the repeal thereon, the absurdity of the constitutional objection to the repeal-
ing law is too obvious to admit of discussion.

The question on the intention and constitutional objection to the repealing
statute being dispcsed of—and the positions taken by the Court below, and
the counsel, shown to be unfounded, all question as to the force of terms, or a
particular construetion, is superseded. (See Crockerv. Crane, 21; Wendell,211.)

One other position taken by the Comrt below, and urged by counsel with
all the eloquence of despair, to support the validity of the writ of execution
issued from a Court not in being, was, that vesTep rreuts should be preserved.
The Court and counsel, in their zeal to sustain a supposed right, became en-
tirely oblivious to the fact, that the only question in dispute between the par-
ties, was, whether any right had been acquired under the writ. Had they set-
tled that question first, they would have found no occasion for their elaborate
researches into the doctrine of vested rights,

And in conclusion, I may, in view of the whole case, remark, that had the
Court below, or counsel, tak n the same pains to truly ascertain the ]egal effect
of the repealing statute upon the only question in the case, that they have to
avoid it, this case would never have been brought to the notice of this Court.

It is now here, and from a view of the case as presented, we deduce the
following reasons for the reversal of the judgment of the Court below.

Ist. The validity of this writ depends upon the legal existence of the court
from whence it purports to have been issued. (Tidds pr. Wharton’s Law
dic. Saund. R. 27 and note ; also the following case in 1Il. R., where the doctrine
of executions have been discassed in various ways. 1Scam. 40,517, 535;2 Scam.
22, 49, 224,442, 504 ; 3 Scam. 119, 206, 208, 452, 557; 4 Scam. 371, 404 ;
1GIL 13132 Gil. 15153 Gil. 477, 8115 12 Il 24, 141, 233, 387 ; 13 IIl,
20, 22, 398 ; 14 IIl. 26, 184, 373, 405, 410.

2. At the date of the writ and levy under it, there was no Municipal Court
of the city of Chieago. See act of repeal Incor. Laws 1838-9, 63, 4 Kent's
Comm, and cases there cited. 1 Scam. 555; 2 Scam. 227. As to the effect
of the repeal, see Cokes Institate title statutes, Bl. Com. 1 book. Kent’s Com.
and 14th of Iil. R. 334 and cases there cited. Also Smith on Con. title repeal.

3d.  The writ being a mere nullity, no proceeding could be justified under
it, no title acquired thereby—it should have been rejected by the court below
as well as all evidence built thereon. (See cases above cited, and particularly
Hinman vs. Pope. 1 Gil. 131, and Bybee vs. Ashby, 2 Gil. 151.

4th. The judgment should have been for plaintiff in the court below. (See
evidence as shown in bill of exceptions.) Therefor the judgment of the court
below should be reversed.
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1. He is still Olerk, even after delivering of papers he has some
power left.

2. He is still to collect his fees in way provided by law, &e.

3. He is to have free access, &ec., as Clerk, to papers, even after
the expiration of the six weeks.

The High Constable also is continued in office after passage of the
repealing act, for certain purposes, viz:

1. To collect executions already levied, &e. (By sec. 7.)

2. To return all papers to the Clerk of the Circuit Court. (Sec. 3.)
These are official acts.

If the attention was to be confined exclusively to first section of the
repealing act, and a strict, blind, literal construction were to be given
to it, without reference to the qualifications contained in other sections,
neither Clerk nor High Constable could do any official act whatever.
But we have clearly established that no such effect is to be given to
the first section ; on the contrary, the officers of said Court, and par-
ticularly the Clerk, was continued in office, for certain purposes, and
recognized as such.

The continued legal existence of Clerk of Municipal Court, after
passage of repealing act, being established, we come to our second en-
(uiry, viz:

What was the extent of the power of the Clerk of the Municipal
(Court after passage of said act? Had he authority while he had the
legal custody of the records, to issue executions on judgments

It is quite clear that the power to issue execution existed somewhere.
Because no one will suppose the legislature intended to do an act of
such gross injustice, as to take away the right of a party to have exe-
cution upon his judgment.

Here were, in this Municipal Court, a large number of judgments,
amounting to millions of dollars; to take away all power of enforcing
them by execution, would lead to palpable wrong. ~Any fair construc-
tion of the repealing act which will relieve the Legislature of any such
intention, will be looked for and adopted by the Judiciary.

But we are not left to inference alone on this subject. It is expressly
provided in section two of the act, ““That all executions hereafter to
be issued on any judgment rendered in said Municipal Court, shall be
directed to Sheriff of Cook county.”

The act itself, then, provides that executions are to be issued, and
that they shall be directed to Sheriff of Cook county. It is a matter
of surprise, if the construction claimed on the other side be correct,
that by the first section both Clerk and High Constable were repealed
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out of office, that the Legislature should have deemed it necessary to
provide that executions should issue to Sheriff. It would seem that if
there was no Constable, it would hardly be necessary to make express
provision that executions should issue to Sheriff, as there would be no
other officer to whom execution could issue. But we assume that both
Clerk and Constable are continued in office by repealing act, for cer-
tain purposes. DBoth being continued in office, and the act expressly
providing that executions shall issue to Sheriff, and being silent as to
Clerk, we rightfully assume, that the Legislature intended the existing
Municipal Clerk to continue to issue execution, so long as he was the
legal custodian of the judgment records, &e. If the Legislature had
intended to take away this power, when speaking of the officer to
execute, they would also have designated the officer to issue process.

But to return, we have seen, that the repealing law provides for, and
contemplates, the issuing of executions on Municipal Court judgments.
It designates the officer who shall execute the process, but is silent as
to what officer or which Clerk should issue these executions.

‘Who, then, could legally issue these executions?

I answer, necessarily, that officer who has the legal custody of the
dockets, judgments, records, &e., and who, alone, has the ability to
execute this power.

The power of Clerk of Municipal Court to issue executions is not
taken away by the repealing act. He is made the legal custodian of
records, &e., for six weeks. The act contemplates that executions
shall be issued, and shall be collected by Sheriff. Is it not manifest
that Legislature intended Clerk of Municipal Court to issue these
executions ? .

There is no express authority given by repealing act, to the Clerk
of the Circuit Court to issue executions on these judgments, yet his
right to do so, after the docket, papers, and judgment records have
been transferred to him, has never heen questioned.

It is derived from construction. But if you vest the power to
issue execution on these judgments in Clerk of the Circuit Court by
construction, because you presume Legislature intended that parties
should have execution, why not assume and construe the existence of
this power in Municipal Court Clerk while he continued in legal custo-
dy of records? He had this power, it has never been expressly taken
away.

Assuming that there is no language in the act expressly conferring
the power on the Clerk of either Court to issue execution during the
six weeks in which the Clerk of Municipal Court was authorized to
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keep the records, &e., and assuming, also, that executions were to be
issued by some officer, which of these Clerks did the Legislature intend
should issue those executions ?

Plaintiff says Clerk of Cireuit Court is to issue executions affer
records are transferred to him, and they establish his right to do this
on these two propositions :

1. Executions are to be issued.

2. Clerk of Circuit Court has custody of records, and

3. Therefore he must issue the executions.

The same train of reasoning will much more clearly establish the
right of the Municipal Court Clerk to issue executions while records
are in his custody.

1. Executions are to issue from some source.

2. The Clerk of Municipal Court has legal and exclusive custody of
records.

3. This power belonged to him as clerk, and it has not, by any
express words, been taken away.

4. To issue executions was a power incident to his office as clerk,
and so long as he continues clerk, this power remains, unless he has
been expressly deprived of it.

5. His official chardcter as clerk, is expressly recognized by Sec-
tions No. 2 and 5 of the repealing act.

6. And express power is given him to issue execution for costs, &e.,
as will be hereafter shewn.

It would seem that the arguments by which you establish the right
in the Clerk of the Municipal Court to issue executions during the six
weeks in which he was continued in office, and continued the legal
custodian of the records, is very much stronger than that by which you
establish the right in the Circuit Court Clerk to issue executions after
that time.

There is another view of this question, which seems perfeetly conclu-
sive. The argument of the plaintiff below, is based mainly on these
propositions, viz:

1. The first section absolutely and instantly repeals the Municipal
Court out of existence.

2. There being no court, there could be no officer of the court
authorized to issue process ; no officer who had power to use seal of the
court, &e.

3. Therefore execution void.

In the printed argument submitted by the counsel for plaintiff, it is
said :
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“The language of the repealing clause (first section,) is positive
“and absolute, and no subsequent provision, by express word nor legal
““ effect, continues the existence of the court for one moment, &e.”’

It will not be controverted that the Legislature had the power to
repeal the court so far that no new business should be done in it, and
also to provide that the clerk should be continued in office to close up
the business by issuing executions, &e. It was clearly competent for
Legislature to do this.

Now, if T can establish by the language of the fepealing act,

1. That the clerk was continued in office for a period of time ex-
tending beyond the date of the issuing of the execution in question ;

2. That during said time he had a right to use the seal of the
court, and

3. To issue executions under such seal for any purpose,

Then the argument on part of plaintiff is answered, and the right of
clerk of Municipal Court to issue this execution is demonstrated.

Because, it surely will not be denied that if he had a right to issue
executions af all, he had a right to issue the execution in question.

Let us see if T can establish these propositions.

Section 5 of said Act is as follows:

““That the clerk of the said Munieipal Court shall deliver over the
records, dockets and papers, as provided in the second section of this
Act, within six weeks after the passage hereof: Provided, That noth-
ing in this act contained, shall be so construed as to prevent the clerk
of the said Municipal Court from eollecting his fees in the manner now
provided by law, and the clerk of the Municipal Court shall, for that
purpose, have free access to records and copies thereof, without costs.”

The clerk, then, was authorized by the repealing act to continue to
collect his fees in the manner then preseribed by law.

This brings us to the inquiry, how was the clerk then authorized by
law to collect his fees? Tf by fee bill and exceution under the seal of
the court, it follows, that for these purposes his official character was
continued, with the right to use the seal and issue executions.

The laws on the subject of fees, and providing the manmer of col-
lecting them will be found in Rev. Laws, page 186, sec. 192,

s¢ o 249, « 98

e £ “ 418, ¢« 40,

& i i 202, ¢ T

< 4 %333, -+ 49y
These laws were in existence at the time of passage of repealing act.
The act is regard to *“ costs,” embodied in Revised Laws, was origi-
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nally passed January 10, 1827, and will be found in Gale's Statutes,
page 196. It authorizes the clerk to collect his fees by execution or
fee bill.

Section 28 authorizes fee bill under seal of court, and gives it effect
of execution. Gale’s Statutes, pp. 197-8-9.

Act of February 26, 1833, (Gale's Statutes, 233,) Section 181
provides for costs of prosecution in eriminal cases.

Section 182 creates a lien on property of defendant, from his arrest,
and makes it duty of clerk to issue execution ¢ for all costs of convie-
tion in criminal cases.”

Section 184 provides that execution may issue to any County in the
State.

See a great variety of cases where clerk’s and other costs are to be
collected by fee bill and execution.

Act of February 9, 1827, (Gale’s Statutes,) page 246, section 6.
¢  January 6, ¢ e = #8890, - Fo8.
¢ January 23, ¢ ¥ € # Q88 Akl

See also Act in regard to ““Practice,” passed January 29, 1827,
(Gale’s Statutes, p. 534.)

Sections 25 and 26 provide that clerks shall keep fee book, and costs
shall go into judgment, and “clerk shall send out fee bill with execu-
tion,” and costs of failing party shall be collected in manner now
provided by law.

See also Act in regard to fees, of February 19, 1827. (Gale’s
Statutes, p. 300.

Section 8, &e., provides for making up fee bill, and authorizes the
collection of fees by fee bill or exceution. *“The costs of the prevail-
ing party shall be included in the judgment.”

A fee bill is process, and writ is to be issued under seal.—Reddick

v. Oloud’s Administrators, 2 Gil. R. 670 and 678.

Tt cannot be controverted but that at date of Repealing Act, the
clerk was authorized to collect his fees,

1 By fee bill under seal of comt.

2. By execution for fees.

3 By issuing execution for the judgment, including damages and
costs.

These then, were the modes then authorized by law, by which the clerk
could collect his fees. It is expressly declared that the Repealing Act
shall not be so construed as to take any of them away. Then the
clerk has the right to use the seal, to issue execution for his fees, and to
collect his fees by issuing execution for damages and costs, because all

0
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these modes of collecting his fees are expressly reserved to him by the
Repealing Act.

This fifth section gives the right to the clerk of the Municipal Court
to issue execution, and collect his fees, affer the records have been
transferred to office of clerk of Circuit Court.

If he had the right after, had he not before such transfer?

If the Legislature were so careful to guard and protect rights of
clerks to fees, &e., is it to be supposed that they forgot the rights of
Judgment creditors? Did they forget the substance to pursue the
shadow?

Again, When can clerk of Cireuit Court issue execution on these
judgments? Obviously not until he gets the dockets and judgment
records. To do so before, would be a physical impossibility. If the
clerk of Municipal Court could not issue the execution while he held
the records, no one could, and the remedy is destroyed.

But this Municipal Clerk could issue execution for so much of the
judgment as his fees amounted to. The judgment was made up of
damages and costs ; did Legislature intend to split up judgments, and
authorize one clerk to issue execution for one part, and another clerk
for another part of judgment ?

The power of the Legislature to continue the right to issue execu-
tions in the clerk of* the Municipal Court, is as clear as their power to
transfor this right to clerk of Circuit Court. No view of this statute
can be taken, except striking in the bark of the first section, and
closing the eyes to the other sections, and to the object and scope of the
law, which will enable a person to come to the conclusion, that the
Legislature intended the solecism, while it continued the existence
of the Municipal Clerk—while it provided for the issuing of execution
without limitation as to time, or intimation that this right was to be sus-
pended—while they expressly give him power to use the seal, to issue
executions for fees,—while they authorize him to retain the Jjudgment
records, &e., yet deprive him of the power to include the damages in
his execution, and confer such power on no other person or officer.

Yet is this illogical conclusion sought to be deduced against all con-
temporaneous construction, all right and Justice, solely to enable the
prowling speculator to defeat the title of the bona fide holder and
occupant, after years of uninterrupted enjoyment of the property.

From the foregoing observations, I come to the following conelusions :

1. It was the clear duty of the Legislature to preserve the rights of
judgment creditors to execution.

2. The intention to protect the rights of judgment ereditors, is
manifested throughout the whole act.
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3. The Clerk of the Municipal Court was continued in existence
after the passage of repealing act, and the power to issue execution is
not taken away, and it was an incident to his office.

4. For six weeks after the passage of the act, he is continued the legal
custodian of records, &ec., and during these six weeks if he cannot
issue execution, no one can.

5. The repealing law expressly provides that the Cllerk shall contin-
ue to possess the same powers to collect fees, as he had before. He
had the power to collect them prior to that time, by issuing execution
for the judgment and costs, and this power is expressly recognized in
him.

But it is said that the Municipal Court is repealed, and that the seal
of the Court could not be used to authenticate the execution. This is
begging the question. If the power to issue execution is continued in
the Clerk, this carries with it everything necessary to the exercise of
this power; and when the law provides that he may issue execution for
fees, and as a seal is necessary, the right to use it, is implied. Tt will
not be doubted but that Legislature may take away judicial functions
of Court, and preserve ministerial duties of Clerk and High Constable,
as they have done in this case.

The argument, thus far, has been based on the words of the Statute.
I now propose to cite some authorities supporting the foregoing conclu-
sions.

That the whole statute is to be taken together, and that the inten-
tion is to govern, is laid down in Mason v. Fitch, 2 Scam. Lep. 223,
225.  Dawis v. Hayden, 3 Scam. Rep. 85, 37.

Courts will always look at consequences in construing statutes, and
will never infer an intention to do wrong, when the law is capable of
any other construction. People v. Marshall, 1 Gil. Rep. 687, 688.

The provisions of a statute should receive such a construction, if
the words will admit of it, as that the existing rights of parties should
not be impaired. Bruce v. Schyler, 4 Gil. R. 221, 272.

The construction we contend for, carefully preserves the rights of
the judgment creditors of the Municipal Court. That which plaintiffs
contend for annihilates them.

See the very able opinion of Supreme Court in 13 IUs. Rep. 560,
565, in case People v. T hurbur, where the whole guestion is discussed,
and the true rules, and those for which we contend, are laid down.

See, also, 15 Ills. Rep. 20.

There is another view of this subject, which, if the case was doubt-
ful, would be conclusive in favor of the defendant.
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The construction of the repealing act contended for by us, was
adopted at the time of its passage, by the Clerk and officers of the
Court, by the bar of Chicago, by all parties having interest in the
records, papers, &e., of said Municipal Court.

This appears from the bill of exceptions. It appears that a number
of executions, issued under the hand and: seal of the Clerk of the
Municipal Court after the passage of the repealing act, and that the
Clerk continued to issue them even as late as 26th of March, 1839,
six weeks after the passage of said act.

This presents a very strong case of contemporaneous construction—a
construction adopted at time of passage of law, never questioned for
some fourteen years, and under which property to the amount of many
hundreds of thousands of dollars has been acquired, and is now held.

See upon this subject, Bruce v. Schuyler, 4 Gilman R., 266, 4
Howard Rep.

A long established construction of a statute by the officers to whom
its execution is entrusted, ought to have the force of a judicial deter-
mination,”” especially when rights of property have grown up under
that construction. 8 Vermont R. 286 and 487 ; 17 Mass. E. 143.

See Smith on construction of Statutes, p. 739, sec. 620, and p. 742,
sec. 624.

The true interpretation of the law, the intent of the Legislature, the
contemporaneous construction, all concurring in establishing this right
in the elerk of the Municipal Court to issue execution, I submit the
case with confidence that the Court will find no difficulty in affirming
the judgment of the Common Pleas, and quieting the titles of many
citizens who are threatened with similar prosecutions.

ISAAC N. ARNOLD,
Of Counsel for Appellee.
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COOK COUNTY COURT OF COMMON PLEAS.

AvamsoN NEWKIRK,
v. Ejectment.

Roserra Cuarron,

OPINION DELIVERED by Ho~. Joux M. Wirson.

This is an action of ejectment. The plaintiff and defendant both
¢laim title under one Truman G. Wright. The defendant, under a deed
from the Sheriff of Cook County, dated June nineteenth, 1841, reciting a
sale of the property in controversy upon an execution purporting to be
issued from the Municipal Court of Chicago, dated February twentieth,
1839, and issued upon a judgment rendered said Wright, in said
Court at the March term, 1858.

The plaintiff under a deed, executed by said Wright subsequent to
the execution of said Sheriff ’s deed.

It is insisted by the plaintiff, that the execution issued from the Mu-
nicipal Court was void, and that the sale under it, and the Deed of the
Sheriff under the sale, conveyed no title to the land. ‘If the first
proposition can be maintained, it i% clear that the sale and deed con-
veyed no title.

It becomes necessary, therefore, to give construction to an act entitled
An act to repeal, in part, an Act to Incorporate the City of Chicago,
in force February 15th, 1839.—Incorporation Laws, 1839, p 63-4.

The 1st section of said act provides that so much of the act of March
4th, 1837, incorporating the City of Chicago as established a Muni-
cipal Court, and all matters connected therewith be and the same is
hereby repealed.

If the provisions of this section are alone to he regarded, there is no
room for construction, the language being direct and unequivocal. But
to adopt such a rule of construction, would be in violation of the rules
of construction, which are as old as the common law itself, and which
have heen recognized and acted upon by all the courts down to the
present time. In the construction of an act, the intention of the
legislature is to govern. To ascertain the intention of Legislation,
every provision of the act is to be considered, and effect is to he given
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to every sentence and word if it can be done, and all the provisions of
the act made harmonious and consistent.—6 Bacon’s Abt. 380 ; 12
Mass. 384; 3 Cowen, 95; 1 Peters Cond. 421% p 422.

It is also a rule of construction that general words and phrases are
to be restrained and limited by specific provisions in a subsequent clause
of the same statute. 6 Bacon’s Abt. 881.

It is also a rule of construction equally well established, that the
purview and scope of the act, is to be considered in order to ascertain
the object proposed to be effected by the Legislature, and thus ascer-
tain the intention.

This is necessarily a preliminary consideration.

The objects proposed to be effected by the act under consideration,
are very apparent.

The general objeet of the act was to abolish the Municipal Court, so
far as relates to any future exercise of Judicial power, as appears from
the 1. Sec.

2d. To transfer the business and records of said Court, to the Cook
County Circuit Court, as apparent from the 2nd and 4th See’s.

3d. To preserve the rights of Judgment creditors and parties liti-
gant in. Municipal Court. The proviso of the 2nd section guards
against the release of errors, on account of the transfer of the records
to the Circuit Court. The 7th section provides that the High Consta-
ble, who was executive officer of the Municipal Court, may proceed to
collect executions that had been levied—and by the proviso to the fifth
section, the Clerk of the Municipal Court was authorized to collect his
fees, in the manner there provided by law, even after the records should
be removed into the Cirenit Court. This is evident from the fact, that
it is provided that he shall have free access to the records, Dockets
and papers &e., without costs or charge. 4

These three objects are clearly within the purview and scope of the
act, and are the leading objects proposed to be effected, as appears by
language unambiguous and casy to be understood.

That the legislature intended to aboligh the Municipal Court, and
transfer its records to the Clircuit Court, is conceded. But it is in
effect insisted that the rights of Judgment creditors to have executions
as there provided by law, was suspended, so long as the records remain-
ed in the legal custody of the Clerk of the Municipal Court.

That the legislature had the power to abolish the Court, and pre-
serve the ministerial functions of the Clerk, so s to maintain the rights
of judgment creditors, will not be denied, and that one of the objects
of the act, was to preserve the rights of parties interested in the Rec-
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ords of the Court has been shown, and no rule of construction is
better settled, than that a statute shall be so construed, as to effectuate
the intention of the legislature, if it can be done consistently with the
rules of interpretation.

Under the law existing at the time the act under consideration was
passed, the judgment ereditor who sued out the execution, upon which
the sale was made, under which the defendant claims title, was entitled
to execution. There is no objection to the form of the execution.

It was directed to and executed by the Sheriff of Cook County, as
required by the 3d section of the act under consideration.

And it is in evidence that the clerk of the Municipal Court, retained
the possession and custody of the records for six weeks after the pas-
sage of the act as provided, and that he issued during that time a
large number of executions, upon some of which property was sold,
which by the advance of real estate is now valued at hundreds of
thousands of dollars.

The legality of sales under these executions has been acquiesced in
for more than fourteen years before any objections were made to the
titles thus acquired, or any suit brought, so far as it appears. Though
this might not, perhaps, constitute an authoritative contemporaneous
exposition binding upon the Court, it shows the view taken of the
statute by the Clerks of both Courts, and the Attorneys of the Court
immediately after its passage, most of whom appear to have had more
or less writs issued during the ensuing six weeks. And the fact that
authority was expressly given to the Clerk to issue execution and fee-
bills for cost after the records were transferred to the Circuit Court,
ghows that the Legislature intended to preserve the rights of those in-
terested in the records of that Court, and when granting this power to
issue execution and providing for access to the records after they were
transferred, it is to be presumed the Legislature would have given him
express power to collect his fees in the manner provided by law while
the records were continued in his possession, unless they had under-
stood that he had such power as incident to the general power to
issue execution by virtue of other provisions of the act, while his legal
custody continued ; otherwise the right of the Clerk to collect his costs
was suspended while the records remained in his custody, though
special provision was inserted to confer and preserve the right after the
records were transferred. Tt is also apparent, from this provision, that
the Legislature intended the Court should have an existence for some
purposes, because the executions issued for costs in the manner
provided by law, must be under the seal of the Court. Now if the
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Court was in existence so as to enable its Clerk to issue executions
under its seal, after the records were transferred, it is certainly not
against the spirit of the act, but in accordance with it, to imply when a
general authority is given to issue execution, that the ILegislature in-
tended to continue the game power in relation to issuing executions, in
the same Clerk, while the records remained in his legal custody. Any
other conclusion would violate the express provisions of the law. And
this Court cannot intend that the legislature meant to suspend the right
of judgment ereditors to execution, or of the Clerk to collect his fees,
during the period of six weeks, while declaring that executions should
issue, unless there is something in the act absolutely requiring such a
construction.

In relation to issuing executions generally upon the judgments of
the Municipal Court, the only provision in the act is found in the last
clause of 3d Sec., and is as follows :

¢ All executions hereafter to be issued upon any judgment rendered
in the said Municipal Court, shall be directed to the Sherift of Cook
County.”

It becomes necessary to ascertain who, at the time of issuing the
execution in question, was in a condition to perform this act.

Tt is conceded that the Clerk of the Circuit Court, after the records
were transferred, had power to issue valid executions upon the judg-
ments of the Municipal Court, and this is doubtless a correct view of
the statute in this particular. (2 Seam. 224.) Where does he obtain the
power ? e is not made the Clerk of the Municipal Court or invested
with the power of the Clerk of that Court in express terms, nor is any
express power given him to issue execution. The power then arises from
the evident intention of the Legislature in providing that executions
should issue and that the records of the Municipal Court should be
placed in his custody. Thisis the fair and legal implication from
these two provisions.

If, then, the custody of the records confers the power of issuing exe-
cutions by implication upon the Clerk of another Court, (the issuing of an
execution being a ministerial and not a judicial act,) by parity of rea-
soning, much more would the legal and exclusive custody of the
records by the Clerk of the Court rendering the judgment, authorize
him to exercise its legitimate functions.

When does the Clerk of the Circuit Court become the proper officer
to issue executions on the judgments of the Municipal Court? Not
till he obtains the legal custody of the records under the act.

The Clerk of the Circuit Court had neither authority nor the records
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nnder his control necessary to enable him to issue the execution under
consideration. But the Clerk of the Municipal Court was in the legal
custody of the records, and it was his duty, as Clerk, to issue executions.

It is clear, then, that if the Clerk of the Municipal Court could not
issue executions, no one could, so long as he had the legal custody of
the records.

Is it then to be inferred that the legislalature intended to suspend
the right of the judgment creditors against the express declaration of
the legislature that executions were to be issued without any limitation
of time, or intimation that the right was to be suspended ? Clearly not.
The legislature was as fully competent to continue the ministerial
functions of issuing executions in the Clerk of the Municipal Court, as
to impose upon the Clerk of the Circuit Court that duty, and it being

-their duty to preserve the rights of judgment creditors, a court will

never intend that the legislature has failed to perform its duty, and will
never so decide unless compelled to do so by the express terms of
the act.

As they have provided that executions should issue upon the Judg-
ments of that Court, and as the Clerk of the Municipal Court had the
sole custody of the records until he delivered them to the Clerk of the
Circuit Cowrt, and as no other person had power to issue them, or the
control of the records necessary to issue them, it must be implied that
the legislature intended that the Clerk of the Municipal Court should
continue to perform the duty imposed upon him by law while he contin-
uved in the sole custody of the records, and that the Clerk of the Circuit
Court should issue them after he had obtained their custody.

The implication is certainly as strong in the favor of the authority
of the Clerk of the Municipal Court, as of the Clerk of the Circuit
Court, it being only by implication in either case; and if the implica-
tion in favor of the Municipal Clerk is not legitimate, T am unable to
perceive how it can be maintained in relation to the Circuit Court ; in
which ease it would follow that all the executions issued by the Clerk of
the Circuit Court upon the judgments of the Municipal Court since the
passage of the act, and all sales made under them, are void.

The question is whether by legal construetion of the act, the Clerk of
the Municipal Court, was authorized by the act, to issue execution upon
its judgments, while the records continued in his sole custody by virtue
of the act. For itis to be remembered that the records remained in
his custody, and his functions as clerk were continued, not by virtue
of his appointment as Clerk under the original act. For his authority
under that act, if the act contained only the first section, would have
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ceased the moment the repealing act was passed, if it was competent for
the legislature to take away his power, without providing for the per-
formance of his ministerial functions, so far as was necessary to pre-
serve the rights of judgment creditors. But he had custody of the
records for the six weeks designated in the act, by virtue of the repeal-
ing act in the same manner, that the Clerk of the Cireuit Court had
after they came into his custody. As both Clerks have custody of the
records by the same act, and obtain the power of issuingexecution, (if
they have any,) under the same identical words, and that power is con-
ferred only by implication, T confess T am unable to appreciate the rea-
soning, which from the same language in relation to persons in a similar
position, can make an implication giving power to one and taking it
from the other. ’

Tt is said that as the Municipal Court was abolished, the seal of the
Court could not be used to authenticate the execution. This is begging
the question, For if by the language of the act it is clear that the
legislature only intended to divest the Court immediately of its Judi-
cial power, and to authorize the Clerk to continue to exercise his min-
isterial duties, wntil the records were transferred, then by preserving
this power in the Clerk, the law implies everything necessary to the
exercise of that power. And as the seal of the Court is essential to
the validity of the execution, the right to use it is necessarily implied.
No one will doubt the power of the legislature to abolish the Jjudicial
fanetions of the Court, and preserve the power of its ministerial officers
for the purpose of maintaining the rights of parties. If they may do
it by transferring the records to another (lerk, they may do it in any
other manner which in their judgment will best subserve the purposes
contemplated.  But if the objection is good as against the Clerk of the
Municipal Court, it is equally good against the Clerk of the Cireuit Court,
for there isno language in the act, expressly authorizing the Clerk of the
Circuit Court, to use the seal of that Court or any other to authenticate
the executions issued upon judgments of the Municipal Court. This
power is implied from the language before quoted, authorizing the is-
sue of executions. So that the use of the seal in both cases is implied
from the same language, which is equally applicable to the Clerks,
while they respectively were legal custodians of the records. The
whole question therefore depends upon the construction of the language,
authorizing the issue of executions which I have before considered.

It the conclusion to which T have arrived be correct, to wit: That
the Legislature intended to grant the power of issuing executions to
the Clerks respectively while they had custody of the records, then it
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follows that the Clerks possessed the power to .affix the seals of the
respective Courts, since without a seal no valid execution could issue,
and for this purpose the Municipal Court had an existence so long as by
authority of law the records were in custody of its Clerk. And the
seal of the Cireuit Court was a legal authentication of executions
issued after the records were transferred. Surely if the seal of another
Court is a good authentication of a record by implication, from the fact
that the records were transferred to that Court, and that the Clerk is
authorized by implication to issue execution, the implication is much
stronger that the Clerk of the proper Court may use its seal for the
same purpose, when he is authorized to issue execution.

The construction which I have thus given to the statutes, gives
force and effect to all the language of the act, makes all its provisions
harmonious, and preserves the rights of persons interested in the rec-
ords and judgments of the Municipal Court, quiets title under nume-
rous sales upon execution long since acquired and unguestioned for
more than fourteen years, and effectuates the evident intention of the
Legislature.

The conclusion to which T have arrived, makes it unnecessary for me
to enter into a full discussion on the question of unconstitutionality
made in the argument of the case. Yet I have felt compelled to give
to the act the construction contended for by the plaintiff’s counsel. I
should have had no hesitation in declaring the act unconstitutional,
nasmuch as a judgment creditor would then have been deprived of a
right secured to him by the law at the time his Judgment was rendered,
upon which the execution was issued, and also at the time the contract
was made upon which judgment was rendered.

It is no answer to say the right was only suspended for a short time,
it is not a question of time, but of strict right.

It the Legislature may deprive a party of vested legal rights at all,
for a day even, they may suspend it indefinitely.

In the case of MeCracken v. Hayward, 2 How. 613, the Supreme
Court of the United States, in discussing the provisions of the consti-
tution in relation to impairing the obligation of contracts, say, ‘“the
same power in a State Legislature may be carried to any extent if it
exists at all,” ““for if the power can be exercised to any extent, its
exercise must be a matter of uncontrollable discretion.” That the
rights of a judgment creditor are within the meaning of the provision
of the Constitution, and protected by it, is expressly decided in the
same case.

The Court say (Id. p. 612,) * When a contract becomes consum-




-

mated the law defines the
perform the thing contrac
force the performance by
in its operation, amounts to a
ing by a contract, though p
obnoxious to the prohibi -
right of the plaintiff was t for the breach of the contract, to
bring suit and obtain judg: o take out ard prosecute an execution
against the defendant till j - was satisfied, pursuant to the exist-
ing laws of Illinois.” L

In this case it was decide
mode of selling under an
prived of any right which
was made upon which judg
deprive a party of executio
judgment. :
As before shown, if the

tomtonthemmedymﬁmﬁy

Legislature could not change the
if thereby the WW de-
itled to by law when the contract
_ “obtained.  Much less can they
s he is entitled when he recovers

¢ may deprive a party of exeeu-
tion to which he is by law ey may do so in their discretion
and take it away entirely. LR G

It is hardly necessary to doctrine so monstrous. The same
doctrine, substantially, as ined in the case of MeCracken v.
Hayward, are contained in decision of our own Supreme Court
in the case of Bruce v. Scl 4 Gill.-221 ; .in which it was deci-
ded that the legislature coul y the repeal of an act conferring
power upon an auditor to e deed, take away the power and
thus deprive the purchaser of nce of title which by law he was
entitled to when he made hi

But, as I choose to rest
statute, it is unnecessary fo
a question which is never t
used by the legislature will
tation, allow a constructi
Constitution.

on upon the construction of the
enter into a more full discussion of
oc to except where the language
recognized rules of legal interpre-
nony with the provisions of the

BLAC L & CONE,

Plaintiff’s Attorneys.
IANIERRE, 3
Defendant’s Attorneys.

onstitution.”  (p. 613.) “The

e

R D g A o o N gt

’

s, e e 1

Dok ¥ gl wiesaiim e

ot MR ERE A P L S



TR

]
'
5
i

COOK COUNTY COURT OF COMMON PLEAS.

Avpamson NEWEKIRK,
v Ejectment.

Rosgrna C;IAPRON,
OPINION DELIVERED by Hox. Joux M. WiLsox.

This is an action of ejectment. The plaintiff and defendant both
claim title under one Truman G. Wright. The defendant, under a deed
from the Sheriff of Cook County, dated June nineteenth, 1841, reciting a
sale of the property in controversy upon an execution jpurporting to be
issued from the Municipal Court of Chicago, dated February twentieth,
1839, and issued upon a judgment rendered said Wright, in said
Court at the March term, 1838.

The plaintiff under a deed, executed by said Wright subsequent to
the execution of said Sheriff’s deed. :

Tt is insisted by the plaintiff, that the execution issued from the Mu-
nicipal Court was void, and that the sale under it, and the Deed of the
Sheriff under the sale, conveyed no title to the land. = If the first
proposition can be maintained, it is clear that the sale and deed con-
veyed no title.

It becomes necessary, therefore, to give construction to an act entitled
An act to repeal, in part, an Act to Incorporate the City of Chicago,
in force February 15th, 1839.—Incorporation Laws, 1839, p 63—4.

The 1st section of gaid act provides that so much of the act of March
4th, 1837, incorporating the City of Chicago as established a Muni-
cipal Court, and all matters connected therewith be and the same is
hereby repealed.

If the provisions of this section are alone to be regarded, there is no
room for construction, the language being direct and unequivocal. But
to adopt such a rule of construction, would be in violation of the rules
of construction, which are as old as the common law itself, and which
have bheen recognized and acted upon by all the courts down to the
present time. In the construction of am act, the intention of the
legislature is to govern. To ascertain the intention of Legislation,
every provision of the act is to be considered, and effect is to be given



2

to every sentence and word if it can be done, and all the provisions of
the act made harmonious and consistent.—6 Bacon’s Abt. 380 ; 12
Mass. 384 ; 3 Cowen, 95; 1 Peters Cond. 421% p 422,

It is also a rule of construction that general words and phrases are
to be restrained and limited by specific provisions in a subsequent clause
of the same statute. 6 Bacon’s Abt. 381.

It is also a rule of construction equally well established, that the
purview and scope of the act, is to be considered in order to ascertain
the object proposed to be effected by the Legislature, and thus ascer-
tain the intention.

This is necessarily a preliminary consideration.

The objects proposed to be effected by the act under consideration,
are very apparent.

The general object of the act was to abolish the Municipal Court, so
far as relates to any future exercise of judicial power, as appears from
the 1. Sec.

2d. To transfer the business and records of said Court, to the Coolk
County Cireuit Court, as apparent from the 2nd and 4th Sec’s.

3d. To preserve the rights of judgment ereditors and parties liti-
gant in Municipal Court. The proviso of the 2nd section guards
against the rélease of errors, on account of the transfer of the records
to the Circuit Court. The 7th section provides that the High Consta-
ble, who was executive officer of the Municipal Couct, may proceed to
collect executions that had been levied—and by the proviso to the fifth
section, the Clerk of the Municipal Court was authorized to collect his
fees, in the manner there provided by law, even after the records should
be removed into the Circuit Court. This is evident from the fact, that
it is provided that he shall have free access to the records, Dockets
and papers &e., without costs or charge.

These three objects are clearly within the purview and scope of the
act, and are the leading objects proposed to be effected, as appears by
language unambiguous and easy to be understood.

That the legislature intended to abolish the Municipal Court, and
transfer its records to the Circuit Court, is conceded. But it is in
effect insisted that the rights of judgment creditors to have executions
as there provided by law, was suspended, so long as the records remain-
ed in the legal custody of the Clerk of the Municipal Court.

That the legislature had the power to abolish the Court, and pre-
serve the ministerial functions of the Clerk, so 45 to maintain the rights
of judgment creditors, will not he denied, and that one of the objeets
of the act, was to preserve the rights of parties interested in the Rec-
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ords of the Court has been shown, and no rule of construction is
better settled, than that a statute shall be so construed, as to effectuate
the intention of the legislature, if it can be done consistently with the
rules of interpretation. -

Under the law existing at the time the act under consideration was
passed, the judgment creditor who sued out the execution, upon which
the sale was made, under which the defendant claims title, was entitled
to execution. There is no ohjection to the form of the execution.

It was directed to and executed by the Sheriff of Cook County, as
required by the 3d section of the act under consideration.

And it is in evidence that the clerk of the Municipal Court, retained
the possession and custody of the records for six weeks after the pas-
sage of the act as provided, and that he issued during that time a
large number of executions, upon some of which property was sold,

which by the advance of real estate is now valued at hundveds of
thousands of dollars.

The legality of sales under these executions has been acquiesced in
for more than fourteen years before any objections were made to the
titles thus acquired, or any suit brought, so far as it appears. Though
this might not, perhaps, constitute an authoritative contemporancous
exposition binding upon the Court, it shows the view taken of the
statute by the Clerks of both Courts, and the Attorneys of the Court
immediately after its passage, most of whom appear to have had more
or less writs issued during the ensuing six weeks. And the fact that
authority was expressly given to the Clerk to issue execution and fee-
bills for cost after the records were transferred to the Civeuit Court,
shows that the Legislature intended to preserve the rights of those in-
terested in the records of that Court, and when granting this power to
issue execution and providing for access to the records after they were
transferred, it is to be presumed the Legislature would have given him
express power to collect his fees in the manner provided by law while
the records were continued in his possession, unless they had under-
stood that he had such power as incident to the general power to
issue execution by virtue of other provisions of the act, while his legal
custody continued ; otherwise the right of the Clerk to collect his costs
was suspended while the records remained in his custody, though
special provision was inserted to confer and preserve the right after the
records were transferred. It is also apparent, from this provision, that
the Legislature intended the Court should have an existence for some
purposes, because the executions issued for costs in the manner
provided by law, must be under the seal of the Court. Now if the
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Court was in existence so as to enable its Clerk to issue executions
under its seal, after the records were transferred, it is certainly not
against the spirit of the act, but in accordance with it, to imply when a
general authority is given to issue execution, that the Legislature in-
tended to continue the same power in relation to issuing executiong, in
the same Clerk, while the records remained in his legal custody. Any
other conclusion would violate the express provisions of the law. And
this Court cannot intend that the legislature meant to suspend the right
of judgment creditors to execution, or of the Clerk to collect his fees,
during the period of six weeks, while declaring that executions should
issue, unless there is something in the act absolutely requiring such a
construction.

In relation to issuing executions generally upon the judgmerits of
the Municipal Court, the only provision in the act is found in the last
clause of 3d Sec., and is as follows :

““ All executions hereafter to be issued upon any judgment rendered
in the said Municipal Court, shall be directed to the Sheriff of Cook
County.”

Tt becomes necessary to ascertain who, at the time of issuing the
execution in question, was in a condition to perform this act.

It is conceded that the Clerk of the Circ;lit Court, after the records
were transferred, had power to issue valid executions upon the judg-
ments of the Municipal Court, and this is doubtless a correct view of
thestatute in this particular. (2 Seam. 224.) Where does he obtain the
power? He is not made the Clerk of the Municipal Court or invested
with the power of the Clerk of that Court in express terms, nor is any
express power given him to issue execution. The power then arises from
the evident intention of the Legislature in providing that executions
should issue and that the records of the Municipal Court should be
placed in his custody. Thisis the fair and legal implication from
these two provisions.

If, then, the custody of the records confers the power of issuing exe-
cutions by implication upon the Clerk of another Court, (the issuing of an
execution being a ministerial and not a judicial act,) by parity of rea-
soning, much more would the legal and exclusive custody of the
records by the Clerk of the Court rendering the judgment, authorize
him to exercise its legitimate functions.

When does the Clerk of the Circuit Court become the proper officer
to issue executions on the judgments of the Municipal Court? Not
till he obtains the legal custody of the records under the act.

The Clerk of the Cireuit Court had neither authority nor the records
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under his control necessary to enable him to issue the execution under
consideration. But the Clerk of the Municipal Court was in the legal
custody of the records, and it was his duty, as Clerk, to issue executions.

Tt is clear, then, that if the Clerk of the Municipal Court could not
issue executions, no one could, so long as he had the legal custody of
the records.

Is it then to be inferred that the legislalature intended to suspend
the right of the judgment creditors against the express declaration of
the legislature that executions were to be issued without any limitation
of time, or intimation that the right was to be suspended ? Clearly not.
The legislature was as fully competent to continue the ministerial
functions of issuing executions in the Clerk of the Municipal Court, as
to impose upon the Clerk of the Circuit Court that duty, and it being
their duty to preserve the rights of judgment creditors, a court will
never intend that the legislature has failed to perform its duty, and will
never so decide unless compelled to do so by the express terms of
the act.

As they have provided that executions should issue upon the Judg-
ments of that Court, and as the Clerk of the Municipal Court had the
sole custody of the records until he delivered them to the Clerk of the
Circuit Court, and as no other person had power to issue them, or the
control of the records necessary to issue them, it must be implied that
the legislature intended that the Clerk of the Municipal Court should
continue to perform the duty imposed upon him by law while he contin-
ued in the sole custody of the records, and that the Clerk of the Circuit
Court should issue them after he had obtained their custody.

The implication is certainly as strong in the favor of the authority
of the Clerk of the Municipal Court, as of the Clerk of the Circuit
Court, it being only by implication in either case; and if the implica-
tion in favor of the Municipal Clerk is not legitimate, I am unable to
perceive how it can be maintained in relation to the Circuit Court ; in
which case it would follow that all the executions issued by the Clerk of
the Cireuit Court upon the judgments of the Municipal Court since the
passage of the act, and all sales made under them, are void.

The question is whether by legal construction of the act, the Clerk of
the Municipal Court, was authorized by the act, to issue exeeution upon
its judgments, while the records continued in his sole custody by virtue
of the act. Tor itis to be remembered that the records remained in
his custody, and his fanctions as clerk were continued, not by virtue
of his appointment as Clerk under the original act. For his authority
under that act, if the act contained only the first section, would have
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ceased the moment the repealing act was passed, if it was competent for
the legislature to take away his power, without providing for the per-
formance of his ministerial functions, so far as was necessary to pre-
serve the rights of judgment creditors. But he had custody of the
records for the six weeks designated in the act, by virtue of the repeal-
ing act in the same manner, that the Clerk of the Circuit Court had
after they came into his custody. As both Clerks have custody of the
records by the same act, and obtain the power of issuingexecution, (if
they have any, ) under the same identical words, and that power is con-
ferred only by implication, T confess T am unable to appreciate the rea-
soning, which from the same language in relation to persons in a similar
position, can malke an implication giving power to one and taking it
from the other.

Tt is said that as the Municipal Court was abolished, the seal of the
Court could not be used to authenticate the execution. This is begoing
the question, For if by the language of the act it is clear that the
legislature only intended to divest the Court immediately of its Judi-
cial power, and to authorize the Clerk to continue to exercise his min-
isterial duties, until the records were transferred, then by preserving
this power in the Clerk, the law implies everything necessary to the
exercise of that power. And as the seal of the Court is essential to
the validity of the execution, the right to use it is necessarily implied.
No one will doubt the power of the legislature to abolish the judicial
functions of the Court, and preserve the power of its ministerial officers
for the purpose of maintaining the rights of parties. TIf they may do
it by transferring the records to another Clerk, they may do it in any
other manner which in their judgment will best subserve the purposes
contemplated.  Butif the objection is good as against the Clerk of the
Mumeipal Court, it is equally good against the Clerk of the Clircuit Court,
for there isno language in the act, expressly authorizing the Clerk of the
Cireuit Court, to use the seal of that Court or any other to authenticate
the executions issued upon judgments of the Municipal Court. This
power is implied from the language before quoted, authorizing the is-
sue of executions. So that the use of the seal in both cases is implied
from the same language, which is equally applicable to the Clerks,
while they respectively were legal custodians of the records. The
whole question therefore depends upon the construction of the language,
authorizing the issue of executions which I have before considered.

If the conclusion to which I have arrived be correct, to wit: That
the Legislature intended to grant the power of issuing executions to
the Clerks respectively while they had custody of the records, then it

R
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follows that the Clerks possessed the power to affix the seals of the
respective Courts, since without a seal no valid execution could issue,
and for this purpose the Municipal Court had an existence so long as by
authority of law the records were in custody of its Clerk. And the

* seal of the Circuit Court was a legal aunthentication of executions

issued after the records were transferred. Surely if the seal of another
Court is a good authentication of a record by mmplication, from the fact
that the records were transferred to that Court, and that the Clerk is
authorized by implication to issue execution, the implication is much
stronger that the Clerk of the prbper Court may use its seal for the
same purpose, when he is authorized to issue execution.

The construction which T have thus given to the statutes, gives
force and eflect to all the language of the act, makes all its provisions
harmonious, and preserves the rights of persons interested in the rec-
ords and judgments of the Municipal Court, quiets title under nume-
rous sales upon execution long since acquired and unquestioned for
more than fourteen years, and effectuates the evident intention of the

Legislature.

The conclusion to which T have arrived, makes it unnecessary for me
to enter into a full discussion on the question of unconstitutionality
made in the argument of the case. Yet T have felt compelled to give
to the act the construction contended for by the plaintiff’s counsel. 1
should have had no hesitation in declaring the act unconstitutional,
inasmuch as a judgment creditor would then have been deprived of a
right secured to him by the law at the time his judgment was rendered,
upon which the execution was issued, and also at the time the contract
was made upon which judgment was rendered.

It is no answer to say the right was only suspended for a short time,
it is not a question of time, but of strict right.

It the Legislature may deprive a party of vested legal rights at all,
for a day even, they may suspend it indefinitely.

In the case of Mc Cracken v. Heaypward, 2 How. 613, the Supreme
Court of the United States, in discussing the provisions of the consti-
tution in relation to impairing the obligation of contracts, say, ““the
same power in a State Legislature may be carried to any extent if it
exists at all,” ¢ for if the power can be exercised to any extent, its
exercise must be a matter of uncontrollable discretion.” That the
rights of a judgment creditor are within the meaning of the provision
of the Constitution, and protected by it, is expressly decided in the
same cage.

The Court say (Zd. p. 612,) * When a contract becomes consum-
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mated the law defines the duty and the right, compels one party to
perform the thing contracted for, and gives the other the right to en-
force the performance by the remedies then in force. Any law which,
in its operation, amounts to a denial oF obstruction of the rights aceru-
ing by a contract, though professing to act on the remedy, is directly
obnoxious to the prohibition of the constitution.” (p. 613.) *The
right of the plaintifi’ was to damages for the breach of the contract, to
bring suit and obtain judgment, to take out and prosecute an execution
against the defendant till judgment was satisfied, pursuant to the exist-
ing laws of Illinois.” :

In this case it was decided that the Legislature could not change the
mode of selling under an execution, if thereby the plaintiff was de-
prived of any right which he was entitled to by law when the contract
was made upon which judgment was obtained.  Much less can they
deprive a party of execution, to which he is entitled when he recovers
judgment.

As before shown, if the Legislature may deprive a party of execu-
tion to which he is by law entitled, they may do so in their diseretion
and take it away entirely.

It is hardly necessary to combat a doctrine o monstrons. The same
doctrine, substantially, as those contained in the case of McCracken v.
Hayward, are contained in the able decision of our own Supreme Court
in the case of Bruce v. Schuyler; 4 Gill. 221 ; in which it was deci-
ded that the legislature could not, by the repeal of an act conferring
power upon an auditor to execute a deed, take away the power and
thus deprive the purchaser of the evidence of title which by law he was
entitled to when he made his purchase.

But, as I choose to rest my decision upon the construction of the
statute, it is unnecessary for me to enter into a more full discussion of
a question which is never to be resorted to except where the language
used by the legislature will not, by the recognized rules of legal interpre-
tation, allow a construction in harmony with the provisions of the
Constitution.

BLACKWELL & CONE,
Plaintiff’s Attorneys.
ARNOLD & MANIERRE,
Defendant’s Attorneys.
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This was an action of ejectment brought by Newkirk vs. Mrs. Chap-
ron, in the Cook County Court of Common Pleas, and tried before the
Hon. Jno. M. Wilson, who rendered judgment in favor of defendant.

The title to the land in controversy, in March, 1838, was in Tru-
man G. Wright. At that term a judgment was rendered against him
in the Municipal Court of the City of Chicago. The plaintiff claimed
as the grantee of parties who held under deed from Wright.

The defendant was in possession under title derived from a sale and
Sheriff’s deed, under the judgment against Wright.

If the execution was valid, defendant’s title is good ; if execution
void, she cannot defend successfully under such sale. In this both
parties agree. The proper decision of the question involves the con-
struction of the act repealing the Municipal Court of Chicago, and ap-
proved February 15, 1839.

Few questions have arisen in this court involving larger pecuniary
interests. Not only the title to the land now in dispute is involved,
but a decision adverse to the validity of the execution would affect
titles to an unknown and indefinite extent, and which parties have held,
in the utmost good faith and confidence, for the last fifteen years.

These titles have passed the scrutiny of the best conveyancers and
counsellors of Chicago, and for more than fifteen years after the sale,
neither the defendant in the execution, nor any oue, suspected the
titles under the sale to be invalid.  Lately, owing to the great rise of
property in Chicago, a set of keen speculators have made it a business
to search out defects in their neighbor’s ftitles, and this suit is one of
their experiments.

The exeeution was dated Febuary 20, 1839, and the Act, which it
is claimed Ieft the judgment with no power to enforce it by execution,
was passed February 15, 1839—five days before execution was issued.

The following is a copy of the act. ’

“An Act to repeal part of ‘an Aect to Incorporate the City of
Chicago.””

il af
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Sec. 1. Be it enacted by the people of the State of Illinois, rep-
resented in the General Assembly, That so much of an act, entitled
“ An Aect to incorporate the City of Chicago,” approved March 4th,
in the year of our Lord one thousand eight hundred and thirty-seven,
as establishes a )Iunieipal Court in the said City of Chicago, and all
matters connected therewith, be, and the same is hereby repealed.

Sec. 2. That all suits or matters, hoth at law and in equity, now
pending and undetermined in the said Municipal Court, shall be heard,
tried and prosecuted to final Judgment and execution, in the Civeuit
Court of the County of Cook, in the same manner as they would he
if the said suits or matters had been originally made returnable, or had
in the Circuit Court for the said County of Cook ; and all records,
dockets and papers belonging to, arising from, or connected with the
said Municipal Court, shall, by the Clerk of the said Municipﬁl Court,
be transferred and delivered over to the (lerk of the Circuit Court for
the said County of Cook : Provided, That this section shall not be
construed as a release of errors that might have heen taken advantage
of in said Municipal Court: Provided Jurther, That it shall be o
ground of error in or to any Judgment heretofore rendered in the said
Municipal Court, that it does not appear by the record or proceedings
that the defendant resided in the said county of Cook.

Sec. 3. It is herehy made the duty of the high Constable, elected
under the provisions of the said act, entitled “An Act to incorporate
the City of Chicago,” herehy in part repealed, to make returns of all
process of summons, executions, or of whatever nature, to the said
Circuit Court of the County of Cook; which said Circuit Court is
hereby invested with the same powers to enforce a compliance with the
law in this behalf, that it would have had if the process had heen
originally issued from the said Circuit Court ; and all executions here-
after to be issued upon any judgment rendered in the said Munieipal
Court, shall be directed to the Sheriff of Clook County.

Sec. 4. That the transcript of any record of the said Municipal
Court, of any Jjudgment rendered therein, may and shall be furnished
by the Clerk of the Circuit Court of the said County of Cook; and
any such transeript shall have the same force and effect, to all intents
and purposes, that the same would have had, if the suit, process or
proceeding, whether in law or equity, had been originally commenced
or instituted in the said Cireuit Court.

Suc. 5. That the Clerk of the said Municipal Court shall deliver
over the records, dockets and papers, as provided in the second seetion
of this act, within six weeks after the passage hereof ; Provided, That
nothing in this act contained, shall be so construed as to prevent the
Clerk of the said Municipal Court from collecting his fees in the man-
ner now provided by law; and the Clerk of the said Municipal Court
shall, for that purpose, have free access to the said records, dockets and
papers, and copies thereof, without costs or charge.

Sec. 6. That the Sheriff of Clook County is hereby authorized to
give deeds of conveyance for any real estate which may have been sold
by the high Constable of the City of Chicago, as fully and effectually
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as he might or could do, if the said real estate had been sold by the
Sheriff of said County.

Sec. 7. That nothing in this act contained shall be construed to
prevent the high Constable of said City of Chicago from proceeding to
collect executions which have been levied.

Approved February 15, 1839. (See Incorp. Ls. 1838-9.

What was the object of the repealing statute ? Tt was,

1. To repeal out of existence the Cowrt so far as related to the
future exercise of judicial power. (Sec. 1.)

2. To transfer its records, &e., to Circuit Court, close up its busi-
ness, &e.  (Seetions 2, 5, 3.)

3. Carefully to preserve the rights of all parties in said Court.
(Sections 2, 4, 5, 6.) :

Analysis of Statute.

Sec. 1 contains the general repealing clause.

Sec. 2 transfers all unfinished business to the Cireuit Court.

In this section no time is fixed for this transfer, and 5th section read
in connection with 2d section, shows how and when this transfer was to
be made.

Sec. 3 makes it duty of High Constable to return process, &e., to
Cireuit Court.

Sec. 7 provides that High Constable shall complete collection of
executions already issued, and ““all executions hereafter to be issued on
any judgment, &e., shall be directed to Sherift of Cook County.”

Sec. 4. Transeripts made by Circuit Court Clerk legalized.

The act recognizes the power to certify transcripts in Clerk Municipal
Court, while papers in his custody.

Sec. 5. Six week’s time is given for delivering of papers, &e., by
Clerk of Municipal Court, to Clerk of Cireuit Court, and the Clerk of
Municipal Court shall have same right to collect his fees, as theretofore.
That is < én manner now (then) provided by law.”

Sec. 6. Sheriff to give deeds, &e.

Sec 7. High Constable may collect executions levied.

Rules of Construction in Construing Statutes.

1. The intention of the Legislature is the pole star to guide us in
construing statutes.

2. The whole is to be taken together, and effect must be given to
all, if possible. Duarrisp. 24.  ““ The intention of the Legislature is
be deduced to from the whole and every part of the statute taken and
compared together.”

3. The statute must be construed, if possible, so that existing
rights of parties shall be preserved. 4 Gil. R. 221.

What was the intention of the Legislature in this case ?
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1. Was it to repeal the Municipal Courts, and during the six weeks
in which the records were to remain with Municipal Clerk, to create an
inter-regnum a hiatus in which there was no remedy on judgments ?
Or was it their intention to repeal the same, so that no new business
could be done by Court.

2. To provide for and transfer, within a convenient time, the pa-
pers and records to Circuit Court.

3. To close up the unfinished business by High Constable and Clerk.

4. To protect the existing rights of parties.

Were the Clerk and High Constable, and more particularly the
Clerk, continued in office for any purpose ? and if so, what was the
extent of the power of the Clerk, after the passage of the repealing
act? To determine these questions, the whole act and all its provis-
ions must be considered.

The fallacy of the argument on the other side, is based on wilfully
fixing the attention on the first section, and shutting the eyes to and
ignoring all which follows.

1. Was the Clerk of the Municipal Court eo nstantz, the act was
passed, absolutely repealed out of office ?

If he was, and the act was constitutional, his subsequent acts would
of course be void.

But it can be demonstrated, that he was not repealed out of office,
but expressly continued in office and his official character for certain
purposes, after passage of act expressly recognized.

L. The official character of Clerk of Municipal Court is recognized
in this, viz:

In section 2, it is provided that papers, records, &e., shall be trans-
ferred, &e., by the Clerk of the Municipal Courts, to the clerk of
Circuit Courts, &e. -

2. Section 5, provides that “ the Clerk of the Municipal Court,
shall deliver over records, &e., within six weeks after passage of act.”’

1. During all these six weeks, he is called * the Clerk of the Mu-
nicipal Court” and he has, as such Clerk, the right to these papers,
records, &e.

2. By that name he is required to do an official act, pertaining to
that office. i

3. He is continued the legal custodian of the records, &ec., during
that period.

4. Section b further provides < that nothing in this act contained
shall prevent the Clerk of the Municipal Court from collecting his
Jees in manner now provided by law.”
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1. He us still Clerk, even after delivering of papers he has some
power left.

2. He is still to collect his fees in way provided by law, &e.

3. He is to have free access, &e., as Clerk, to papers, even after
the expiration of the six weeks.

The High Constable also is continued in office after passage of the
repealing act, for certain purposes, viz:

1. To collect executions already levied, &e. (By see. 7.)

2. To return all papers to the Clerk of the Circuit Court. (Sec. 3.)
These are official acts. :

If the attention was to be confined exclusively to first section of the
repealing act, and a strict, blind, literal construction were to be given
to it, without reference to the qualifications contained in other scetions,
neither Clerk nor High Constable could do any official act whatever.
But we have clearly established that no-such effect is to be given to
the first section ; on the contrary, the officers of said Court, and par-
ticularly the Clerk, was continued in office, for certain purposes, and
recognized as such.

The continued legal existence of Clerk of Municipal Court, after
passage of repealing act, being established, we come to our second en-
quiry, viz:

What was the extent of the power of the Clerk of the Municipal
Court after passage of said act? Had he authority while he had the
legal custody of the records, to issue executions on judgments?

Tt is quite clear that the power to issue execution existed somewhere.
Because no one will suppose the legislature intended to do an act of
such gross injustice, as to take away the right of a party to have exe-
cution upon his judgment.

Here were, in this Municipal Court, a large number of judgments,
amounting to millions of dollars ; to take away all power of enforcing
them by execution, would lead to palpable wrong. Any fair construc-
tion of the repealing act which will relieve the Legislature of any such
intention, will be looked for and adopted by the Judiciary.

But we are not left to inference alone on this subject. It is expressly
provided in section two of the act, “‘That all executions hereafter to
be issued on any judgment rendered in said Municipal Court, shall be
directed to Sheriff of Cook county.”

The act itself, then, provides that executions are to be issued, and
that they shall be directed to SherifF of Cook county. Tt is a matter
of surprise, if the construction claimed on the other side he correct,
that by the first section hoth Clerk and High Constable were repealed
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out of office, that the Legislature should have deemed it necessary to
provide that executions should issue to Sheriff. It would seem that if
there was no Constable, it would hardly be necessary to make express
provision that executions should issue to Sheriff, as there would be no
other officer to whom execution could issue. But we assume that both
Clerk and Constable are continued in office by repealing act, for cer-
tain purposes. Both being continued in office, and the act expressly
providing that executions shall issue to Sheriff, and being silent as to
Clerk, we rightfully assume, that the Legislature intended the existing
Municipal Clerk to continue to issue execution, so long as he was the
legal custodian of the judgment records, &e. If the Legislature had
intended to take away this power, when speaking of the officer to
execute, they would also have designated the officer to 7ssue process.

But to return, we have seen, that the repealing law provides for, and
contemplates, the issuing of executions on Municipal Court judgments.
It designates the officer who shall execute the process, but is silent as
to what officer or which Clerk should issue these executions.

Who, then, could legally issue these executions ?

I answer, necessarily. that officer who has the legal custody of the
dockets, judgments, records, &e., and who, alone, has the ability to
execute this power.

The power of Clerk of Municipal Court to issue executions is not
taken away by the repealing act. He is made the legal custodian of
records, &c., for six weeks. The act contemplates that executions
shall be issued, and shall be collected by Sheriff. Is it not manifest
that Legislature intended Clerk of Municipal Court to issue these
executions ?

There is no express authority given by repealing act, to the Clerk
of the Circuit Court to issue executions on these judgments, yet his
right to do so, after the docket, papers, and judgment records have
been transferred to him, has never been questioned.

It is derived from construction. But if you vest the power to
issue execution on these judgments in Clerk of the Circuit Court by
construction, because you presume Legislature intended that parties
should have execution, why not assume and constrne the existence of
this power in Municipal Court Clerk while he continued in legal custo-
dy of records? He had this power, it has never been expressly taken
away.

Assuming that there is no language in the act expressly conferring
the power on the Clerk of either Court to issue execution during the
six weeks in which the Clerk of Municipal Court was authorized to
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keep the records, &e., and assuming, also, that executions were to be
issued by some officer, which of these Clerks did the Legislature intend
should issue those executions ?

Plaintiff says C'lerk of Clireuit Cowrt is to issue executions after
records are transferred to him, and they establish his right to do this
on these two propositions :

1. Executions are to be issued.

2. Clerk of Cireuit Court has custody of records, and

3. Therefore he must issue the executions.

The same train of reasoning will much more clearly establish the
right of the Municipal Court Clerk to issue executions while records
are in his custody.

1. Executions are to issue from some source.

2. The Clerk of Municipal Court has legal and exclusive custody of
records.

3. This power belonged to him as clerk, and it has not, by any
express words, been taken away.

4. To issue executions was a power incident to his office as elerk,
and so long as he continues elerk, this power remains, unless he has
been expressly deprived of it.

b. His official character as clerk, is expressly recognized by Sec-
tions No. 2 and 5 of the repealing act.

. And express power is given him to issue execution for costs, &e.,
as will be hereafter shewn.

1t would seem that the arguments by which you establish the right
in the Clerk of the Municipal Court to issue executions during the six
weeks in which he was continued in office, and continued the legal
custodian of the records, is very much stronger than that by which you
establish the right in the Circuit Court Clerk to issue executions after
that time. '

There is another view of this question, which seems perfectly conclu-
sive. The argument of the plaintiff’ below, is hased mainly on these
propositions, viz :

1. The first section absolutely and instantly repeals the Municipal
Court out of existence.

2. There being no court, there could be no officer of the court
authorized to issue process ; no officer who had power to use seal of the
court, &e.

3. Therefore execution void.

In the printed argument submitted by the counsel for plaintiff, it is
said :
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“The language of the repealing clause (first section,) is positive
““and absolute, and no subsequent provision, by express word nor legal
“effect, continues the existence of the court for one moment, &e.”’

It will not be controverted that the Legislature had the power to
repeal the court so far that no new business should be done in it, and
also to provide that the clerk should be continued in office to close up
the business by issuing executions, &e. It was clearly competent for
Legislature to do this.

Now, if T can establish by the language of the repealing act,

1. That the clerk was continued in office for a period of time ex-
tending heyond the date of the issuing of the execution in question ;

2. That during said time he had a right to use the seal of the
court, and

3. To issue executions under such seal for any purpose,

Then the argument on part of plaintiff is answered, and the right of
clerk of Municipal Court to issue this execution is demonstrated.

Because, it surely will not be denied that if he had a right to issue
exceutions af all, he had a right to issue the execution in question.

Let us see if T can establish these propositions.

Section 5 of said Act is as follows:

“That the clerk of the said Municipal Court shall deliver over the
records, dockets and papers, as provided in the second section of this
Act, within six weeks after the passage hereof: Provided, That noth-
ing in this act contained, shall be so construed as to prevent the clerk
of the said Municipal Court from collecting his fees in the manner now
provided by law, and the clerk of the Municipal Court shall, for that
purpose, have free access to records and copies thereof, without costs.”

The clerk, then, was authorized by the repealing act to continue to
collect his fees in the manner then preseribed by law.

This brings us to the inquiry, how was the clerk #then authorized by
law to collect his fees? Tf hy fee bill and execution under the seal of
the court, it follows, that for these purposes his official character was
continued, with the right to use the seal and issue executions.

The laws on the subject of fees, and providing the manner of col-
lecting them will be found in Rev. Laws, page 186, sec. 192,

‘¢ 113 13 249, ‘¢ 28’
33 13 3 418’ 6 40’
ic 3 13 262, € 7,
3 € 3 311, ‘6 19’

These laws were in existence at the time of passage of repealing act.
The act is regard to “ costs,” embodied in Revised Laws, was origi-

.
.
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nally passed January 10, 1827, and will be found in Gale’s Statutes,
page 196. It authorizes the clerk to collect his fees by execution or
fee bill. i

Section 23 authorizes fee bill under seal of court, and gives it effect
of execution. Gale’s Statuies, pp. 197-8-9.

Act of February 26, 1833, (Glale’s Statutes, 233,) Section 181
provides for costs of prosecution in criminal cases.

Section 182 creates a lien on property of defendant, from his arrest,
and makes it duty of clerk to issue execution ‘‘ for all costs of convie-
tion in criminal cases.”

Section 184 provides that execution may issue to any County in the
State.

See a great variety of cases where clerk’s and other costs are to be
collected by fee bill and execution.

Act of February 9, 1827, (Gale’s Statutes,) page 246, section 6.

“  January 6, ¢ 4 $ e RS L
*  January 23, £ £ # 883, & 8.

See also Act in regard to ““Practice,” passed January 29, 1827,
(Gale’s Statutes, p. 534.)

Sections 25 and 26 provide that elerks shall keep fee book, and costs
shall go into judgment, and “clerk shall send out fee bill with execu-
tion,” aud costs of failing party shall be collected in manner now
provided by law.

See also Act in regard to fees, of February 19, 1827. (Gale’s
Statutes, p. 300.

Section 8, &e., provides for making up fee bill, and authorizes the
collection of fees by fee bill or execution. ¢ The costs of the prevail-
ing party shall be included in the judgment.”

A fee bill is process, and writ is to be issued under seal.—Reddick
v. Cloud’s Administrators, 2 Gil. R. 670 and 678.

It cannot be controverted but that at date of Repealing Act, the
clerk was authorized to collect his fees,

1. By fee bill under seal of court.

2. By execution for fees.

3. By issuing exccution for the judgment, including damages and
costs. .

These then, were the modes then authorized by law, by which the clerk
could collect his fees. It is expressly declared that the Repealing Act
shall not be so construed as to take any of them away. Then the
clerk has the right to use the seal, to issue execution for his fees, and to
collect his fees by issuing execution for damages and costs, because all
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these modes of collecting his fees are expressly reserved to him by the
Repealing Act. ;

This fifth section gives the right to the clerk of the Municipal Court
to issue execution, and colleet his fees, affer the records have been
transferred to office of clerk of Cireuit Court.

If he had the right after, had he not before such transfer?

Tf the Legislature were so careful to guard and protect rights of
clerks to fees, &e., is it to be supposed that they forgot the rights of
Judgment creditors? Did they forget the substance to pursue the
shadow?

Again, When can clerk of Circuit Court issue execution on these
judgments? Obviously not until he gets the dockets and judgment
records. To do so before, would be a physical impossibility. Tf the
clerk of Municipal Court could not issue the execution while he held
the records, no one could, and the remedy is destroyed.

But this Municipal Clerk could issue execution for so much of the
judgment as his fees amounted to. The judgment was made up of
damages and costs ; did Legislature intend to split up judgments, and
authorize one clerk to issue execution for one part, and another clerk
for another part of judgment ?

The power of the Legislature to continue the right to issue execu-
tions in the clerk of the Municipal Court, is as clear as their power to
transfer this right to clerk of Circuit Court. No view of this statute
can be taken, except striking in the bark of the first section, and
closing the eyes to the other sections, and to the object and scope of the
law, which will enable a person to come to the conclusion, that the
Legislature intended the solecism, while it continued the existence
of the Municipal Clerk—while it provided for the issuing of execution
without limitation as to time, or intimation that this right was to be sus-
pended—while they expressly give him power to use the seal, to issue
executions for fees,—while they authorize him to retain the judgment
records, &e., yet deprive him of the power to include the damages in
his execution, and confer such power on no other person or officer.

Yet is this illogical conclusion sought to be deduced against all con-
temporaneous construction, all right and justice, solely to enable the
prowling speculator to defeat the title of the dona fide gholder and
oceupant, after years of uninterrupted enjoyment of the property.

From the foregoing observations, I come to the following conclusions :

1, It was the clear duty of the Legislature to preserve the rights of
judgment creditors to execution.

2. The intention to protect the rights of judgment ereditors, is
manifested throughout the whole act.
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3. The Clerk of the Municipal Court was continued in existence
after the passage of repealing act, and the power to issue execution is
not taken away, and it was an incident to his office.

4. For six weeks after the passage of the act, he is continued the legal
custodian of records, &e., and during these six weeks if he cannot
issue execution, no one can.

5. The repealing law expressly provides that the Clerk shall contin-
ue to possess the same powers to colleet fees, as he had before. He
had the power to collect them prior to that time, by issuing execution
for the judgment and costs, and this power is expressly recognized in
him.

But it is said that the Municipal Court is repealed, and that the seal
of the Court could not be used to authenticate the execution. This is
begging the question. If the power to issue execution is continued in
the Clerk, this carries with it everything necessary to the exercise of
this power; and when the law provides that he may issue execution for
fees, and as a seal is necessary, the right to use it, is implied. Tt will
not be doubted but that Legislature may take away judicial functions
of Court, and preserve ministerial duties of Clerk and High Constable,
as they have done in this case.

The argument, thus far, has been based on the words of the Statute.
I now propose to cite some authorities supporting the foregoing conclu-
sions.

That the whole statute is to be taken together, and that the inten-
tion is to govern, is laid down in Mason v. Fitch, 2 Seam. Rep. 223,
225.  Davis v. Hayden, 3 Scam. Rep. 35, 87.

Courts will always look at consequences in construing statutes, and
will never infer an intention to do wrong, when the law is capable of
any other construction. People v. Marshall, 1 Gil. Rep. 687, 688.

The provisions of a statute should receive such a construction, if
the words will admit of it, as that the existing rights of parties should
not be impaired. Bruce v. Schyler, 4 Gil. R. 221, 272.

The construction we contend for, carefully preserves the rights of

the judgment ereditors of the Municipal Court. That which plaintiffs
contend for annihilates them.

See the very able opinion of Supreme Court in 18 Zils. Rep. 560,
565, in case People v. T'hurbur, where the whole question is discussed,
and the true rules, and those for which we contend, are laid down.

See, also, 15 Zlls. Rep. 20.

There is another view of this subject, which, if the case was doubt-
ful, would be conclusive in favor of the defendant.
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The construction of the repealing act contended’ for by us, was
adopted at the time of its passage, by the Clerk and officers of the
Court, by the bar of Chicago, by all parties having interest in the
records, papers, &e., of said Municipal Court.

This appears from the bill of exceptions. It appears that a number
of executions, issued under the hand and seal of the Clerk of the
Municipal Court after the passage of the repealing act, and that the
Clerk continued to issue them even as late as 26th of March, 1839,
six weeks after the passage of said act.

This presents a very strong case of contemporaneous eonstruction—a
construction adopted at time of passage of law, never questioned for
some fourteen years, and under which property to the amount of many
hundreds of thousands of dollars has been acquired, and is now held.

See upon this subject, Bruce v. Schuyler, 4 Gilman R., 266, 4
Howard Rep.

“A long established construction of a statute by the officers to whom
its execution is entrusted, ought to have the force of a judicial deter-
mination,”” especially when rights of property have grown up under
that construction. 8 Vermont R. 286 and 487 ; 17 Mass. R. 143.

See Smith on construction of Statutes, p- 739, see. 620, and p- 742,
see. 624.

The true interpretation of the law, the intent of the Legislature, the
contemporaneous construction, all concurring in establishing this right
in the clerk of the Municipal Court to issue execution, I submit the
case with confidence that the Court will find no difficulty in affirming
the judgment of the Common Pleas, and quieting the titles of many
citizens who are threatened with similar prosecutions.

ISAAC N. ARNOLD,
Of Counsel for Appellee.
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This was an action of ejectment, brought by the appellant against the
appellee, to recover the possession of a part of the west half of the north—east
quarter of section eighteen in township thirty-nine, north range fourteen, east
of the third principal meridian

The declaration was in the usual form under the Statute of ejectments,
particularly describing the premises, and claiming the same in fee,, Plea of
general issue pleaded, and joinder by plaintiff.

Upon the trial of the issue so made, the evidence produced by the plain-
4ff showed a connected title, from the United States down to himself, of the
whole of said west half of the north-east quarter of section eighteen aforesaid.

Upon said trial the defendant admitted possession at the time the decla-
ration was served, and set up a title under & Sheriff’s deed, giving in evidence
a judgment of the Municipal Court of the City of Chicago, rendered at the No-
vember term of said Court, A. D. 1837, against the patentee of said Land, in
favor of one Robert Gracia.

The defendant then offered in evidence a paper purporting to be an alias
execution upon said judgment, issued out of and under the seal of the “ Muni-
cipal Court of the City of Chicago,” tested the 20th day of February, 1839;
(five days after the Court was abolished,) and directed to the Sheriff of Cook
County, who, (as appears by endorsements thereon,) by his deputy levied upon
the said above described land, by virtue of said paper, on the 21st day of Feb-
ruary, 1839, and on the 25th day of March following sold the same io the
plaintiff in the said judgment.

The defendant further offered in evidence a deed, executed by the Sheriff
of Cook County, purperting to convey to the purchaser aforesaid, the above
deseribed land, in consideration of the sale aforesaid ; also deeds purporiing to
convey to said defendant the title of the grantee i said Sheriff’s deed

"The defendant further offered in evidence a number of papers purperting
to be process of “ the Municipal Court of the City of Chicago,” dated after the
15th day of February, A. D. 1839, and in no way connected with, nor having
any relation to the title set up by said defendant, nor any other title to the said
land:—To the admission of which said paper, purporting to be an alias execu-
tion as aforesaid, and said Sheriff’s deed purporting to convey the land as afore-
said, and all the deeds purporting to convey to said defendant itle of the
grantee in said Sherifl’s deed as aforesaid,and to the papers pury g
process of the Municipal Court of the City of Chicago, as aforesaid in evidence
on the trial of the issue aforesaid, the plaintiff by his cowisel objected. The




to the several decisions of the Court thereon.

The issue being found for the defendant, the plaintiff by his counsel moved
for a new trial, on the grounds that the Court erred in admitting in evidence
the paper purporting to be an alias execution, and the deeds so offered by the
defendant, and that the finding of the Court was against the law and the evi-
dence, and that it should have been for plaintiff ; which motion was overruled
by the Court, and the plaintift excepted.

Judgment having been entered for said defendant, the plaintiff prayed an
appeal to this Court, and now makes the following points, upon which he relies
for a reversal of the judgment of the Court below. )

1st. That the said Cook County Court of Common Pleas, on the trial,
improperly and erroneously admitted in evidence the said paper purporting to
be an alias execution as aforesaid, in this, that at the date of issuing of said
paper the aforesaid land was legally held by a bona fide purchaser from said pat-
entee without notice, and that the aforesaid judgment was not a lien upon the
same-—nor was the land subject to an® ‘excution upon said judgment—and
further, that there was no such Court as the Municipal (‘ urt of the City of
Chicago,” and that, therefore, the said paper was a nullity, and should have
been rejected. (See act to incorporate the City of Chicago, Laws of 183637,
p. 75-77 Incorporation Laws, 1838-9, page 73. Also Coke 2 Inst. Title,
eigtute.  Bacon’s Abridgment, Title Statute. Blackstone’s Com., Title,
Sources of English Law. Kent's Com.,, Title, Municipal Law. Dwarris on
Statutes, Title, Repeal. Smith on Construction of Statutes, 600, 628, 880,
Title, Repeal, &e. 1 Scam.,, R. 555; 2 Seam., 227, 14th Ill. R. 334, and
cases there cited, 7 Cranch, 52. 21 Wendell, 211. 23 Maine, R., 360,
19th Vt. R, 129. 1 Scam., 258. 8 Mass. R., 221, 539. 2 Wendel 271,
7 Mass. 306. 11 Pick., 490, 9 Cranch, 886. 3 Scam., 160. 2 Gilm, 1,
4 Gill & John, 6. Rex. vs. P. L. Comm. E.C. L. R, vol. 33. Tidds pr.,
Title, Executions. Whartons’ Law Die., Title, Court, executions and process,
Bouviere’s Law Dic., Title, Courts’ executions, process, d&e. Saunders Re—
ports, 27, and Note, and the following Tllinois Reports. 1 Seam., 40, 5117,
535. 2 Secam,, 22, 49, 224, 442, 504. 3 Scam., 119, 206, 208, 452, 557,
4 Scam., 871, 404, 1 Gilm., 131. 2 @ilm., 151. 4 Gilm., 217, 311 1%
IL. 24, 141, 233, 387. 13 11l 20 22, 308, 14 IlL, 26, 184, 373, 495, 410
PHRR2d, That the said Court, on said trial, improperly and erroneously admit-
ted in evidence the deeds under which the defendant claimed title,” As no
title to said land passed by said deeds, they should have been rejected. See 1
Gilm.,, 131. 2 Gilm., 151.

3d. That the said Court, on said trial, improperly and erroneously admit-
ted in evidence the papers purporting to be process of the M unicipal Court”
as aforesaid.  All of said papers being null and void, and not pertinent to the
issue aforesaid, they should have been rejected. See Starkie, Philips, and
Greenleaf on Evidence: and cases cited by Greenleaf on admissibility of e.i-
dence in particular; also cases above cited.

4th. That the finding of the Court was contrary to law and against the legal
evidence in this cause. See cases above cited, and the evidence as preserved
in the bill of exceptions.
5th. That the said Court erred in overruling the motion for a new trial
which ought to have been granted by said Court upon the grounds taken by
the said plaintiff. See cases above cited; also bill of exceptions in this case,
6th. That upon the whole case the plaintiff was entitled to a Jjudgment

for the recovery of possession against said defendant. See bill of exceptions
and cases above cited.

Court below overruled the said several objections, and the plaintiff excepted

JOHN E. CONE, of Counsel for Appellant.
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