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SUPREME COURT OF THE STATE OF ILL’s,
. e i  Gea GRAND DIVISIONN,

—>doboac— S, WS

- Sl %%mzm; al, B, 1863,

——D—

WILLIAM 8. BALLOU, )

VS. v . ~
LUCRETIA JONES, axp - LEum to Bureau Co.
JOSEPII RETTENMEYER,

1 On the 25th April, 4. ., 1861, the plaintiff, Wirriax S. Barrou, by Arnvix BarLrou, his agent,
filed with the Clerk of Bureau Co. Circuit Court his affidavit for the replevy from Defendants,

JoxEs & Rerresseyer, of certain personal property specified in said affidavit, and described as a
bakery shop and dwelling house situated on the part of lot No. 40, in the original town of Prince-
ton, in said County, commencing at south east corner of said lot, running thence west 100 feet,
thence north 30 feet, thence cast 100 feet to east line of said lot, thence south 30 feet to place of

2 beginning. The affidavit is in the nsual form, complying with the provisions of the statute, and
also furthewstates that said buildings are strictly personal property, and do pot compose any part
of the realty ; that they are temporary erections owned by Plaintiff, who was at the time merely
a tenant of the above Fdescribed part of lot 40, and whosé lease of' said part.of lot 40 is not yet
expired ; that said buildings are not permanently attached to the real estate, or annexed to the
fr.eeho]d 50 as to become part tfxcreof, but are so situate that the owner thereof has the right to
remove them off from said lot, and are susceptible of being easily so removed S tl;at the owner of
the frechold has no right to them, mnor does he set up any such right ; that neither the Plaintiff
nor said Defendants own any part of said lot.

2,4,5 &6  On the same day Plaintift’ filed with the Clerk of said Circuit Court his ** plaint ” therein, alleg-
ing substantially the same facts as set forth in his said aflidavit, as also that the Plaintiff being
the owner of said buildings and entitled to the possession thereot, the Defendants, on the 17th
January, A. p., 1861, wrongfully and unlawfully detained the same in their possession and from
the Plaintiff, and that the same are of the value of 8500. On the same day a writ of repievin

G, 7 & 8 was issued out of said Circuit Court against Defendants, returnable to the August Term. a. v.,
1861, of said Cowrt, which was duly executed and served upon Detendants on the 1st of May,

9 & 10 1861, Plaintiff having given bond and security to the Sheriff according to law.
11,12, 13 & 14 At the Aug. Term a. p., 1861 of said Court, Plaintiff filed in said Court his declaration there-

in. averring substantially the same firets in velation to the character of the property as contained

i tm.p ) .!* kﬁ
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15 in the aftidavit and plaint. The cause was then continued to the next term of said Court at
Plaintift’s costs on motion ot Defendants, for want of declaration filed ten days before first day
of that term.

18,17 At the Dec. Term A. D., 1861 of said Circuit Court, Defendants filed six pleas, kst, Non detinet,
- 17 & 18 2d, property in defendant, Lucreria JoNes,—3d, property in the heirs of Wirrian Joxes, deceas-
ed, to-wit : LucreETrA JONES, CEDII'.L\ Joxes, Laura E. Joxes, GEorGe M. Joxes, and Wirriam J.

18 R. Joxks, heirs of War Joxkes, deceased—4th, property in Owex Lovulor-—.’iﬂ}, property in the

18 & 19 heirs at Jaw of Butrer DrNnad, deceased—Gth, that the property mentioned is not personal
property, that the buildings are firmly attached to the real estate, and placed on permanent foun-
dations, upon which issues were joined.

19& 20  On the 4th day of Dec. Term, 1861, a Jury was empaunelled for trial of the cause, and on
motion of Plaintiff’s Attorney, the Court gave leave for Plaintiff to substitute M. T. Perers as
security on the replevin bond, in place of M. BaLrou, a witness in the cause, which was accor-
dingly done.

20 On the 5th day of said Dec. Term, Defendant’s Attorney moved the Court to dismiss the suit
ou account of the alteration of' the security in the replevin bond, which motion the Court over-
ruled. The cause was then tried before the Court and a Jury. The Jury returned a verdict for

21 Defendant, and Plaintiff moved the Court for a new trial. On the 8th ;'lay of said Dec. Term,
1861, by and with the consentot” both Tlaintiff and Defendants a new trial was ordered by the
Court. E

23 & 24 At the March term A. D. 1862 of said court, a jury was empanelled on the 3d day of said
term and the cause tried, and the jury on the 4th day of said term returned into court the follow-

24 & 25 ing verdict: ¢« We of the jury do find the Defendants not guilty as alleged in Plaintiff’s decla-
ration, and do also find the property in controversy in this suit in the Defendant,” whereupon

Plaintift”s Attorney moved the Court for a new trial, which motion for new trial, was on the 9th

day of said March Term overruled by the Court;‘nnd Plaintitt, then and there excepted, thereupon

25 judgment was entered by the Court against Plaintift' for costs, and order entered for return of
property replevined, to which orders of the Court in entering said judgmeut,an(i ordering return
of property, Plaintift’ then and there excepted. )
26 On the 11th (];1)' of smd March Term, the Court gave Plaintiff leave to file his bill of exceptions
herein within ten days as of’ this day, which was accordingly done. ¢

27 to 31 The bill of exceptions shows, that the Plaiutifl’ on the trial proved the execution of, and gave
in evidence a lease from Euxice S. Lovesoy as gnardian of Loy S. Dexuas, Mary B, Dex, I

and Brzasenr S. Dexnay, minors, and Owex Lovesoy her husband, to Wit JoxEs

- 28 dated January Ist 1853, whereby said Lovesrovs leased to said Winiiaa Joxts  the

atoresaid deseribed part of lot 40, for the term of three years from the date thereof, which lease

28

<

also stipulates ¢ that said WirLiay Joxes may erect and put upon said leased premises durine
S a .

said term any ‘building or buildings he may think proper, and take and remove the sam
Y G

away
at the expiration of said lease,” and also that ¢ said Wirrrax Joxes shall have the privilee
; ¢ e or
30 preference at the expiration of said lease to then have the same for two years longer if the parti
s long arties

shall then agree upon the terms of' such further lease.”

31 Plaintift' further proved by M. Barrov that at the date and execution of said lease.to Jox :
! 8¢ NES

the leased premises were vacant and unoccupied, and that shortly thereafter said War T :
! $ WV Joxgs

v
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erected a temporary wooden building thereon for a dwelling and grocery shop, and afterwards
attached a bakery and built an oven ; that said main buildings are 16 or 18 feet wide by 18 or

20 feet long, one and a half story high, the additions one story, that the buildings rest on chzden
blocks or posts set either upon or in the ground, and was erected in 1853; that afterwards said

31 Woar. Joxes erected a bakery oven at the west end of the buildings, the foundation of three sides
of the oven being set on blocks or posts extending some two or three feet above ground with
timbers 1ing on top of these posts on which timbers the brick oven is built, that a part of the
east end or mouth of the oven is built up with brick from the ground and even with or forming

81 part of the side wall of the bake room. That Wit Joxes occupied said buildings under said
lease from time of their erection until some time between the Fall of 1857 and Spring of 1858

32 when he removed to Bloomington in this State, where he resided a while, then removed to Men-

dota and there resided a while, then removed to Princeton near the depot and lived there for
some time before he died.

32 By said witness, Plaintiff proved the signature of said War. Jones to the promissory note and

chattel mortgage executed by said War. Joxes to Avvixy Barcou dated Sept. 12th 1857, said note

being for $348.80 payableto ArLviy Barrou, or order one year after date with ten per cent interest.

33, 86, 37 & 38 Also, the signature of War. Joxss to the prouiissory note and chattel mortgage executed by said

Joxes to Exos C. Marsox dated Sept. 2nd 1857, said note being for $400, payable to said Matsox
three months after date with ten per cent. interest.

39 On cross examination, said witness stated that the posts are from 8 to 12 inches in diameter

and extend from 8 to 12 inches above ground ; that properly there is not a cellar but only a hole

or shallow space dug out for a cellar ; not walled ; that the buildings all stand on blocks or posts.

Plaintiff having here released the interest of Arviy Barrou in this suit, he was then sworn, and

89 by whom Plaintiff proved that War. Joxgs executed the said promissory note and chattel mort-

gage to Arviy Bavrrou, and Plaintiff having proved to the Court that the J ustice of the Peace,

who took the acknowledgment of said Joxes to said chattel mortgage, had at the time of said

acknowledgment duly entered in his Justice’s docket a minute of said acknowledgment with a

40 description of the mortgaged property, the Plaintiff then read in evidence to the Jjury the said note-

and chattel mortgage, thre mortgage is upon the property replevicd, and is'described as “goods and

chattels,” and is in the usual form with power of sale upon default in payment of the note, and

provides for said JoxEs to retain possession until such default, acknowledged, and duly recorded
40 September 17, 1857. That said last named note and mortgage were executed by War Joxes to
ArviN Barrovu to secure the sum of $348,80 indebtedness of said Joxes to ALviy BALLou. That
no part of the debt in said note and mortgage specified, has ever been paid ; that the buildings
specified in said chattel mortgage, and now replevied, are of wood set upon blocks or posts ; thag
41 the bri.ck oven at the back end of buildings stands on posts or blocks, some two or three feet
above ground, except a small space under the front or mouth of the oven where the brick is bujlg
d in 1853, and said Wit Jones occupied the

when he went to Bloomiugton. That said A. Bar-
rovu did not know that Marsox held a mortgage until

on the ground. That the first building was erecte

buildings from that time until the fall of 1857,

about the time Mamsoy advertised the prop-
erly for sale under his mortgage. L

Plaintiff having proved that the Justice of the Peace who took ard certi

fied the ncknowledq—
. ment of the chattel mortgage trom War. Joxes to said Mazson, had :

at the time of such acknowl-
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edgment duly entered in his Justice's docket a minute of such acknowledgment with a descrip-

tion of the mortgaged property, the Plaintiff read in evidence to the jury the note and chattel
42 mortgage from War. Joxes to said Marsox. This chattel mortgage describes the property as

“goods and chattels,” and is also in the usnal form with power of sale upon default in paymen{; of

the note, and provides for War. Joxgs to-retain possession of the property until such default, was

acknowledged Sept. 2d, 1857, and same day filed for record, and recorded, and includes the prop-

erty replevied. - A

Plaintiff further proved by A. Barrou that said Matsox sold the property under MaTsoN's mort-
gage at public auction on the 31st July, . »., 1858, to said Arviy BarLou for $£336,66 ; that the
sale was made at the premises ; that said A. BarLou executed his notes to Matsox for that sum,

which notes said Barou afterwards paid in full.  That at the sale Marsox gave said Barrou
possession of the property, as also the key Belonging to the building, and notified the occupants
that the property then belonged to said A. Barrou ; that at the sale Marsox claimed the sum of
$486,66 as due him on the mortgage, but Matsox said he held notes for the rent of the buildings
to the amount of §100, that were collectable, which would reduce the amount due him to $336,66
and that the property must bring that amount ; that at the time of the sale, O'Hare & Hypk were
occupying the buildings, as witness understood, under a lease from Wor. Joxes, which lease had
a month or two to run. That when O'Hare & Hypr's lease from War Joxes expired in the fall
43 of 1858, said A. Barrou leased the property to O'Hare for one year; that O'Hare assigned this
lease to Prany F. Morrox and O'Hare & Mornrox occupied the property that year, and Morrox
paid A. Baviou the rent for that year. On the expiration of A. Barrou’s first lease to O'Hare
said A. Bacrrov again leased the property to O'Hare for another year, and O'HARE occupied the
property this second year, and paid A. Barrovu the rent up to the time A. Bavrrou sold to Plain-
tiff; and O'Taxe paid the rent afterwards to Plaintiff or to said A. Barrou for Plaintifft. O'Hare
then left the premises about Sep'tembcr or October, 1860.

That after O'HARE went away, the property remained vacant and unoccupied until in Novem-
ber, 1860, when as witness was passing by the premises he discovered that M. JoNEs, one of the
Defendants, widow of Whar. Joxks, was in possession, and had apparently just moved in. That
after the Marsox sale War. Joxes was back here in Princeton, in 1859, but he never set up any
claim to the property to the witnesses knowledge, and never said anything to witness about any
claim to the property. )

That on the 2d Sept., 1858, said A. Bacrou leased the ground on which the buildings stand

44 from Owex Lovesoy for two years from January 1st, 1859, and in the spring of A. D., 1860, said
'A. Barrou sold the, property in question to Plaintiff for the amount witness bid on the Marsox
sale, and the amount of the note and mortgage witness held against War. Joxes, and thereafter
the Plaintiff had the care of the property, and received the rents until Defendants gov in posses-
sion of the property. Plaintiff further proved by said A. Barrou that on the 17th January, 1861,
he served written notice from Plaintiff upon each of Defendants, demanding possession of’ said
premises, by delivering to each Defendant the original notice, a copy whereot is contained in the
bill of exceptions, and which notice was read in evidence to the jury.

Plaintiff also proved by said A. Bairou that defendants were occupying said buildings when
45 he so served said notice and also until and at the time of the service of the writ of replevin in
this cause.
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46  On cross examination witness stated he never saw -the notes given for rent which Marso:
: TSON

alleged he held at time of sale—that witness tried to prevent Marsox from selling—that Matsoy
i S ¢ N

said he would take witness’ note for a time for the purchase, if witness bought. It was finally

understood that witness would bid $336.66 and it no higher bid should be made the property
o)

would be struck off to witness at that sum.  When saiq A. BaLLov sold the property to Plaintiff,
£

ansferred the property to
Plaintiff' toward said indebtedness, and delivered to Plaintiff the key of the building, and Plain-

47 witness was indebted to Plaintiff’ in sdme $1400, or more, that he t

tiff received the rents since that time. After the Marsox sale said A. Barrou claimed the prop-
erty both under that sale and under the chattel mortgage from JoxEs to said A. BaLrov.

Plaintiff then called Cuiarres Barpwix by whom he proposed to prove that in Sept. 1858, Owix

48 Lovesoy leased the ground on which said buildings stand, to ALvix Barrou for the term of two
years from January 1st 1859, and that afterwards in Dec. 1860 said Lovigoy leased said ground
to Plaintiff for three years then next ensuing, but Defendants objected thereto, and the Court
sustained their objection and excluded the evidence, to which ruling of the Court, Plaintiff
then and there excepted.

Plaintiff proved by Exos C. Marsox that he, Matsox, gave written public notice of the time
and place of" the sale under his said mortgage and that he sold the property described at public
sale on the 81st July 1858, to Arvix Barrou for $436.66 being amount of his mortgage and
interest, but at that time he, Marsox, held two S50 notes given by tenants for the rent of the
property, payable to and belonging to War. Joxts, which Marsox kept in so much reduction of
the amount of Barrou’s bid, and took said A. BarLou’s notes for the $336.66, that said sale was

49 & 50 held at the premises in pursuance of said notice,—that Marsox then gave A. Barrou possession
of the property as also the key belonging to the building, and he, Marson, notified the tenants
that the property then belonged to A. Barrouv. Marsox afterwards traded off the notes said
Barrou gave him on the sale.  Copies of the Lease from Lovesoys to War J oxEs,—of the notes
and chattel mortgages from War. Joxes to Marsox and Barrou respectively—of the notice from
Plaintiff to Defendants, demanding possession—and MarsoN’s notice of sale, are contained in

the bill of exceptions.

Plaintiff proved by Mre. Erizaserir Harris that when O'Hare went away in the fall of 1860

50 the key of the building in question had been left with her to be given to Bavrou, and that after

: the building was so vacant, Defendant Mrs. Joxes called at Mrs. Ilarris’ honse and asked for the
key, nnd witness not suspecting any harm let Mrs. Joxes (one of Defendants) take the key. Mus.
Joxes then sai‘d nothing but immediately left with the key. The next that witness heard was
that Mrs. Jones was oceupying the building. Plaintiff here closed.

51  Defendants proved by II. M. Hype that said Hype & O'Hare leased the property in question
of Wit Joxes Sept. 20th 1857 for one year, at the expiration of which time said Hypr left the
premises.

Defendants proved by P. F. MonTon that said Morrox went into the building in Sept. 1858,

that O’Iare had rented the property of Arvix BaLrou for one year, and O'Hare assigned his

51 lease to said Morrox, that said Moxrox & O'IIarE occupied the property from Sept. 1858, till
Sept. 1859, under lease from said A. Barrov, and Morrox paid the rent that year to said A.
Barou. At the expiration of that lease, O'Har: again leased the property of A. BarLou another
year, and O’'HARe occupied the property the second year and paid the rent that year to said A.

BaLtou.
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Defendants proved by H. Ricuarps that the main building is about 18 by 20 feet, with addi-
tion extending back, the whole building near 40 feet in length, and are on blocks or posts, set in
the ground, the corners spiked down to the posts, that the oven is built on posts, set two feet in
the grouud and extending some three feet above ground, the timbers ‘on which brick work on
three sides of oven was laid are set on these posts and spiked together.  The brick work at the
end of oven next the building for a space of about five teet is laid about. two teet in the ground,
that the plate of the side of the bake room next the oven rests on the brick work above the
mouth of' oven, that under the bakeroom is a cistern arched over top with brick, the brickwork

of mouth of cistern extends up even with underside of floor. One joice on which floor rests
was cut off where it passes the brickwork of mouth of cistern, and the two ends of joice where
so cut off are laid in the brickwork. The bwlding first put up was erected in 1853—oven
built in 1854—that could not move the building without taking off the brick of mouth of cistern.
On cross-examination witness stated that the buildings could be easily removed without much
damage, that said Lucreria Joses is the widow of Wit Joxus.

Defendants proved by J. Hunringrox that the first building erected in 1833 was afterwards
moved back in rear, and the main building put up in front. Witness stated that the buildings
are placed on blocks or posts trom three to flve feet in length, and set in the ground from three to
five feet. The four corners of the timbers are spiked to the blocks, that Wi Joxes died in
September, 1860.

This was all the evidence in the case.

The Court was requested by Defendants to instruct the.Jury in their 3d, 4th and 5th instruc-
tions, as follows, to-wit: ¢ 3d, Before the property becomes perfect under a chattel mortgage,
the mortgagee must reduce the property to possession, hence, unless Marsox reduced said prop
erty to his possession by virtue of' his chattel mortgage, he had no legal title to the property, and
conferred none on Barrou by virtue of his sale, unless Barrou or Plaintiff took possession under
such sale, before Defendants gained possession thereof.” ¢ 4th, If the Jury believe from the
evidence that the premises in controversy are not personal property, the Plaintiff cannot recover
in this form of action.” *¢ SH’? The tenant cannot deny the title of the landlord, and if the Jury
believe from the evidence that O'Hare & Iype were in possession of the property in controversy
as the tenants of Jones, then no arrangement entered into between Marsox and Barrou with
O'Haze & Hype could divest Joxgs of his title and possession to the property without the consent
of Joxus.” The Plaintiff' objected to the giving said instructions. The Court overruled the
objections and gave said instructions, and Plaintiff' then and there excepted.

ERRORS ASSIGNED.

1st.—XRejecting proper evidence offered by Plaintiff.

2d.—Giving the instructions asked by Detfendants.

3d.—Overruling Plaintift’s motion for new trial.

4th.—Rendering judgment against Plaintift’ for costs and ordering return of property replevined.

M. BALLOU,
Attorney for Plaintiff’ in error.

MOAENT S AN ATTPIINDRITIFSG OF PLAINTIFR IN BRION.
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ty could divest Wt Jones of the title ar possession thereof, without the consent of Joxes—or, in

other words, that the purchaser at a sale under a chattel mortgage, after forfeiture, in order to
become legally entitled to such property as against the mortgagor, or even to the possession thereof
must thereafter obtain the consent of the mortgagor; and consequently the mortgagor's refusal

of such consent would virtually annul and destroy all the effect of the mortgage and of the sale

under it; which is not the law, and is also in conflict with the instructions given for Plaintiff.—3
M. and 8. 516, 2 Stark 230, 4 Scam. 90, 13 Ills. 241, 3 Saund. 418, note, 2 Wils. 143, 4 Term
R. 683, 8 Term R. 487, 4 IRiep. 54, 6 Rep. 15 “a”.

s . o c W S . . 5 v
8 Th? Ceart belowiould have awarded a ncty tritl on Plaintiff's motion. Where there are

% ds to believe that injustice has been done, as there were in this case, a new

su/«'i’  probable gr
:/ﬁd should have beeh},grnntcd.—? Scam. 351, 2 Caines 90, 3 John 532, 5 John 138.
. _; In cases where the veérdict has been given contrary to the evidence, or where there is no evi-
1 L“,’-/" .eleuce at all to support the verdict, the Courtawill grant a new trial.—1 Gilm. 70, 13 Iils. 697, 2
( Gilm. 595.
\thrd it is apparent that the jury either inistook the evidence, or misunderstood the law as
applicable to the evidence, as it was in this case, a new trial will be granted.—11 Ills. 142.

Misdirection on the part of the Court, is sufficient ground to reverse the Jjudgment.—4 Gil.129.
9  The Court below ought not have rendered Jjudgment against the Plaintift for costs, and ordered -

return of the property, as there was no evidence to support the verdict, the evidence all showing

conclusively that the property belonged to Plaintiff, and that he was entitled to its possession.—

The fact as shown that after ALviy BarLou purchased the property at Marsow’s sale under the

Matsox mortgage, and after Auvix. Barrou’s chattel mortgage had become forfeited by non-pay-

ment, ALviy BaLLou, Sept. 20th, 1858, leased the property to O'Hare as his tenant for one year

next ensuing, who occupied the property and paid the rent under that lease to Acviy Barrou for

) the term ; that at its expiration Arvix BaLrou again leased the property to O'Hane for the sceond
year, who occupied the same as his tenant and paid the rent for second year to ALviy BarLov,

till the spring of 1860 when said Aryiy Bartou sold the property to the Plaintiff, who received

the rent till O'Hare’s lease expired in the fall of 1860, is conclusive evidence of possession in

Plaintiff and his vendor from Sept. 20th, 1858, until the Defendant, Mrs. Joxes, wrongfully and

in a clandestine manner, got into possession. On the whole evidence in the case the Plaintiff in

error insists that the Supreme Court ought to reverse the judgment bzlow, and enter the proper

judgment in this Court for the Plaintiff in Error, for the recovery of the property and for his costs.

M. BALLOTU,

Attorney for Plaintiff in error.
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