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POINTS AND AUTHORITIES ON PART OF APPELLEE.

I.—The execution of the mortgage trom Smith to Cruickshank, was:
duly proved.” The Instrument commences, “This lndenture made &e.,
by and between Samuel G. Smith, &c.,” and is signed S, G. Smith ;
this is no variance. The certificate of acknowledgment recites, ‘before
the undersigned authority, personally appesred Samuel G. Smith to me
known to be the person whose name is subscribed to the above deed, &c.,
and signed Warren Brown, Justice of the Peace. The Circuit Court
takes Judicial notice as to who are Justices within the County.

See copy of mortgage and certificate of acknowledgment. Abstract
p- 1 and 2.

II.—The testimony of - Chumasero clearly establishes that the indebt-
edness was for advances made by Cruickshank to Smith, under the mort-
gage. He says, “I told him (Smith) that I had been instructed by
Cruickshank to advertise and sell under the mortgage; showed him the
notes and Insurance Receipt which Cruickshank held against him, and
to collect which, I had been instructed to sell under the mortgage.
Smith admitted said notes, check and insurance receipt to be correct,
and that they were for advances made by Cruickshank to him (Smith.)”

See Abstract. /2 2, YA AW AR

On his cross examination, in reply to Smith’s attorney ; witness stated
“that witness stated to Smith what Cruickshank claimed was due him
under the mortgage as before - stated, which Smith admitted, but (wit.)
could not remember the precise language,”
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1. The statement of the witness is not a legal conclusion, but a narra-
tion in substance of the conversation ; it is impossible for witnesses to in-
variably give the exact words.

9. But independent of the language, the presentation of the notes,
checks, &c., by witness to Smith, as the attorney of Cruickshank, ac-
companied by a statement of the claim, that they were given for advan-
ces, and notice that he, witness, as attorney for Cruickshank was in-
structed to foreclose for the amount therecf, unless disputed by Smith,
would alone warrant the inference that the claim made was correct and

amount to a tacit admission thereof.

3. The notes are payable to Cruickshank, and dated subsequent to the
mortgage, the check is drawn on him upon him, and are of themselves
evidence of money lent and advanced to Smith by Cruickshank, the In.
surance receipt was admitted by Smith to be for money advanced by
Cruickshank to him to pay Insurance upon the house upon the premises,
and coupled with the declarations of the witness, establish the fuct be-
yond all cavil. If it were otherwise, why did not Smith attempt to
show it.

4. If the Court was not entirely unwarranted by the evidence in its
finding, this Court will not disturb the finding, although it might have
arrived at different conclusions upon the same state of facts. If the evi
dence tended to show that the note &c., were given for advances under
the mortgage, no rebutting evidence being offered, the finding of the
Court cannot be disturbed.

III.—There was no variance between the mortgage described in the
notice, and the one read in evidence, that could vitiate the sale; the
mortgage is upon lots 1, 2, 8, 4, 7 and 8, in block 64, and the west half
of lot 10, in block 151, and the notice omits to specify the west half of
lot 10, in block 151, but the notice of sale refers to the date of the rec-
ord thereof in the recorder’s office, and the book and page where record-
ed, and corresponds with the certificate of record read in evidence. See
cert. of record p.%’(l)f record and notice and p34 of record, (both of which
are carefully omitted in the abst.) so that no one could be misled by the
notice as to the identity of the mortgage and the property covered by it.

1.—“The mortgage provides that in case of default in the condition
thereoﬁ the said Alexander Cruickshank, his heirs, &c., may at any
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time thereafter whilst any such indebtness remains due and unpaid at his
or their own option, sell said real estate or any part thereof, at public
sale, to the highest bidder for cash at &e., he or they first giving twenty
days public notice of the time and place of such sale, &e.”

9. The notice of sale contains no false statements; correctly described
the property to be sold, and truly expressed the purpuse for which it was
to be sold¥refers specifically to the record of the mortgage, in the re:
corder’s office;” moreover, the record is constructive notice to all purchas’
ers of the nature of the mortgage, and reference is made to it in the no.
tice for the very purpose of indicating with certainty the power under
which the mortgagee assumed to sell and the nature of the indenture.
The notice embraces ull the lots sold, and could not properly embrace
more or less thad the lots intended to be sold. The mortgagee had the
right under the mortgage to sell so much of the property as he chose,
and it was only necessary for him to give the notice specified in the deed,
specifying the time and place of salg of the property to be sold, and the
power under which he assumed to make the sale. See provision in the

mortgage, abst. p. 1.

3. If a default was made in the condition of the mortgage and the
power contained in the deed, authorised a sale on default, a misdeserip-
tion or irregularities merely. would not impair the title of the purchaser.
His title cannot be questioned in such a case except upon a direct pro-
ceeding by bill in chuncery, showing the defects, and that the rights of
the party were materially iimpaired in consequence.

Ross vs. Mead, 5 Gil. 171 and 442,

Greenup vs. Sloker, 12 Ills. 24.

. 3> —Brown vs. Wilbar 8, Wend. 657.

Regg vs, Cook, 4 Gil. 336.

Day vs. Graham, 1 Gil. 435.

Ayers vs. Bumgarden, 15 Ill. 444.

4. How the notice had “a tendency to deter bidders” I am unable
to perceive.

IV.—The provisions of the act to exempt Homesteads from sale on
execution, are inapplicable to the sale under a mortgage or Trust Deed
authorizing the mortgagee or trustee to sell on default by advertisement.
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The amendment of February 17, 1857, is inapplicable to the case at bar,
as the mortgage in question was executed March 2d, 1853, and the ap-
plication of the Statute, j4 to this case, depends upon the construction to
be placed upon the original act.

1. The “exemption’” by the terms of the act, is solely from levy and
Sforced sale under any process or order from any Court of law or equi-
ty in this State, fc.”” 'That a sale under a mortgage with a power of
sale falls within the Zetter of this act, no one will pretend, for a sale un-
der a power of sale contained in the Deed, cannot by any known inter-
pretation of language be construed to be a sale under a legal process of
any character.

2. But it is said that unless this construction is given to the act, the
manifest intention of the Legislature in enacting it is defeated. That
the Legislature had in view the reservation of the homestead for the use
of the family of the owner is conceded, but the extent to which it was
intended this privilege should be applied is to be determined by the act.
By the provisions of the original act, the power of alienation of the
homestead is reserved exclusively to the husband, the assent of the wife
ig not made necessary to its alienation, but the exemption for the pnrpo-
ses expressed in the first section of the act is most distinctly asserted,
viz : “that no release or waiver of such exemption shall be valid unless
the same shall be in writing, subscribed by such kouselkolder, &c,” release
or waivers of what? exemption from levy and forced sale under any
process. &c., of any Court of law of equity,” while the exemption is lim-
ited to a householder having a family, the power of alienation generally
is committed solely to the householder—the head of the family—he is
made the sole judge of the propriety of alienating the homestead, and
whether the interests of the family of which he is the natuzal guardian
and protector, would be promoted by & alienation is left to the husband
to determine the voluntary conveyance of the property by the husband
evidently, is not, and was not intended to be inhibited. To this extent,
and this extent only. did the Legislature go in enacting the law of 1851,
the language of the act is clear and unambiguous and it is submitted that
o more enlarged construction cannot be placed upon it without doing vi-
olence to the letter and manifest intention of the act. mis view of
the law seems to be very clearly asserted in Getzler vs. Saxdin, 18 Iils:
518. Hence, while the intention, undoubtedly, was to afford additional
protection to the family of the householder, and while such is the effect
of the act construed literally, it is the hight of absurdity to say that the
legislature might have gone still further, and the interests of the family
_ required still greater protection, and therefore the act should be con=

strued to extend to every conceivable case of exemption.

8. Such considerations it is submitted, should have no weight in de-
termining the constructiou to be put upon this act, so long as the inten:
tion to give addivional protection to the family is manifest from the act,
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and such additional protection beyond what the family enjoyad prior to
the enactment of the law, is afforded by the act, the only question to be
determined, is the extent to which the act goes, and was intended to
reach in conferring such additional privileges, and if from the letter of
the act, and a fair construction of its intention, it is patent that the leg-
islature only intended to exempt the homestead from “forced sale under
any process or order from any Court of law or equity,” and 2ot to place
a limit upon its voluntary alienation by the householder, then such a
construction should be maintainod, and the mere fact, that in the opins
ion of some, greater protection should have been given to the family,
should have no weight in determining the questiong if it is clear that it
was not the ntention of the legislature to go further than to exempt the
homestead from “forced sale under any process or order from any Conrt
of law or Equity.

4. Any construction that would defeat this manifest intention, viz : to
exempt the homestead from forced sale, should not of course be enter-
tained, but, to hold this act inapplicable to sales under a power of sale
contained in a deed, cannot be deemed a violation of the letter or spirit
of the act. There is a vast difference between limiting the construction
of an act to the cases to which it was its manifest intention to apply, and

extending it entirely beyond the limit contemplated by the legislature in-
its enactment, however laudable the purpose of such extension may be.

5. The intention manifested by the act itself is clear, and the construc:
tion contended for on the part of the appellee does no violence to such
manifest intentien nor tend to defeat the purposes of its enactment.

6. It is asked with great assurance by the appellants counsel, “Ias
the appellant ever made such a release or waiver ?”” : What “release or:
fvaiver” is contemplated by the act? a release on waiver of “‘such ex-
emption,” that is, as release or waiver of the homestead “from forced
sale ader any process or arder from any Court of law or equity, noth-
ing more, and this Court in Kitchell vs, Burgwin, sayg: “This statute
must have a construction so liberal as to advance the object contempla-
ted by the legislature, and NoTHING MORE.” (21 Ills. p. 44.)

This was a case where a ‘“forced sale” was sought through the aid of
a Court of Chancery, and I am unable to perceive in it any disposition
to extend the provisions of the homestead act to cases other than those:
specifically mentioned, viz: ‘forced sales under the process of some
Court of law or equity, on the contrary the opinion as the language above
quoted implies, seems to be especially guarded against expressing any
inclination to extend the statute to cases not clearly falling within its
provisions.

The case of Van Zant vs. Van Zant, was also a case where the aid of
the process of the Ceurt was invoked to effect a foreclosure and sale of
the homestead. The Court say (23 Ills. 540) ““in commenting on this
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statute in Kitchell vs. Burgwin, we intended to state the luw as it then
stood without special reference to the time when the mortgage in that
case was actually executed.” The law then in force, was the amenda-
tory act of 1857, providing that the signature of the wife should be nec-
essary n all cases to the alienation of the homestead.

7. The construction contended for by the appellant, is in effect, ap-
plying the amendment of 1857, in the broadest sense which can be claim-
ed for it, in any event, to the mortgage in question, which was executed
prior to its passage and seems to be founded upon a missapprehension of
the views of the Court as expressed in Kitchell vs. Burgwin, and Van
Zant vs. Van Zant, In the latter case the complainunt was secking a
“forced sale” under the process of the Court, and the Court say: ¢ The
mortgage in this case was executed prior to 1857, and her formal re-
lease was therefore unnecessary, but that of her husband was.” What
release had the Court in view in delivering this opinion ? Evidently, I
think, a release of the homestead from the “forced sale,” sought to be
made in that case under the decree of the Court/and how this language
of the Court can be construed to apply to a sale under a power of sale
contained in a mortgage, I am unable to preceive.

8. This late notion that the provisions of the homestead uct applies to
a sale under a power of sale contained in a mortgage on trust deed, if it
has any foundation at all, cannot be based upon the clause that, “no
release on waiver of such exemption shall be valid, &c,” but upon the
words in the amendatory act, viz: “It being the object of this act to re-
quire in all cases the signature and acknowledgment of the wife as con-
;iitions to the nl'ieuntié)x;fg_)é' ggm%dj” It may be, that Fhe appel-
ant has never released Jhis “homestead €rom sale under execution or oth.
er judicial process, and whether he has or not, is entirely imwaterial for
the purposes of the case at bar, as it is not sought to divest him of his

homestead by judicial process of any kind.

9. The very language of this amendment, implies that prior to its en-
actment, the general power of alienation was not limited. The origi-
nal act merely ezempted the homestead from forced sale under judicial
process, whereas the amendatory act absolutely prohbits s alienation,
except in the manner prescribed by the statute. Hrw Jar this prohibi-
tion upon the alienation of the homestead can be held to extend it is un-
necessary for the purposes of this case to enquire. It is sufficient for
the present purpose,- at at the time of the execution of the mortgage
in question there was 70 prohibition upon the zoluniary alienation of the
homestead, but simply an ezemption of the homestead from “forced snlo”
under judicial process.

In Sampson vs. Williamson, (6 Texas 109,) in commenting upon the
constitutional provision of that State relative to the exemption of the
homestead, the Court say: By this provision, the homestead is exempt.



7

ed from forced sale. but its voluntary alienation is not prohibited.”” The
words “forced sale” are thus held to apply solely to a compulsory sale
under judicial process.

Ao Also & Stewart vs. Mackey, 16 Texas 562 As has been well said, in
another case submitted to your honors the present term, the HHomestead
Act of 1851 is no more applicable to sales under a power of sale contained
in a mortgage, than is the act providing for redemptions from sales under
judgments, and decrees applicable to sales under such instruments—and
the latter has been distinctly held by this Court in Bloom vs. Van Ren-

sellaer, (15 Il 503.)

10. That this statute, as suggested by appellant’s counsel, is “remedi-
able,” is freely conceded; and the sooner its glaring defects are
remedied, the better. Under it, a poor creditor is practically deprived of
collecting a just debt of an affluent debtor who is able to own a homestead
worth more than one thousand dollars, (unless the property is susceptible
of division,) because of his inability to make the advance. The shelter
is affords to fraudulent debtors—the disastrous consequences, which, as
can be readily foreseen, will flow from the judicial construction of the act
contended for by the appellant, would seem to require that the construc-
tion 50 long and so universally acquiesced in at the bur and by the pub-
lic—wholly at variance with the one urged on the other side—should be
maintained by your honors, unless it is clearly inconsistent with the
whole spirit and tenor of the act.

V.—A party to avail himself of the privileges of the act should bring
himself clearly within its provisions.

2. The lots sold were all within one enclosure—see Chumasero's testi-
mony (abst. p. 8, rec. p. 18)—and in the aggregate coustituted the
< homestead ;”’ and, as the testimony shows, were worth from $1300 to
$1500. The words “lot of land” in the statute, evidently means the
premises occupied as o < homestead ’—and the evidence of the value of
cach ¢ lot,” (technically speaking.) by itself, detached from the balance,
is an erroneous way of estublishing the value of the homestead.

9. If tho lot can be held simply to mean the town Iot upon which the:
house stood, as scems to be intimated by the appellant, then ¢¢s identity
should have been designated with certainty, and its value clearly estab-
lished.

8. The only evidence which can be said to fix the identity of the lot
wupon which appellant’s house stood, is that of Blanchard’s, his attorney,
who assumed to speak with certainty ; but who, upon his cross:examina*
tion, said that he * could not swear positively, from personal knowledge,
* that the house stood solely on lot 8, but from an examination of the
‘““ map, was satisfied it was,”” which is a mere guess.
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4. If the homestead exemption is a mere privilege or #ncokate right,
which the party may insist upon or waive, it is submitted that it should
' have been specially pleaded, as it is a defence which was unknown to the
law at the time of the enactment of the Ejectment Act, and evidently
not contemplated by it ; and as the record presents no issue of that char-
acter in the pleadings, all evidence in regard to it ought, properly, tobe
excluded from the consideration of the Court.
See Kitchell vs. Benzoin, 21 1lls. 44.

But it is confidently believed that your honors will never arrive at 2
consideration of these minor questions in the determination of this case,
but that the ruling of the court below will be held to be right upon the
main question involved, and the judgment’ therefore, affirmed.

G. S. ELDREDGE, Atty. for Appellants.

“
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STATE OF ILLINOIS —SUPREME COURT,

THIRD GRAND DIVISION—APRIL TERM, 1861.

- - —

SAMUEL G. SMITH, Appellant,
V8.

NICHOLAS MARC, Appellee.

Appeal from La Salle.

POINTS AND AUTHORITIES ON PART OF APPELLEE.

I.—The execution of the mortgage trom Smith to Cruickshank, was
duly proved. The Instrument commences, “This Lndenture made &c.,
by and between Samuel G. Smith, &c.,” and is signed S, @. Smith ;
this is no variance. The certificate of acknowledgment recites, “before
the undersigned authority, personally appeared Samuel G- Smith to me
Eknown to be the person whose name is subscribed to the above deed, &c.,
and signed Warren Brown, Justice of the Peace. The Circuit Court’
takes Judicial notice as to who are Justices within the County.

See copy of mortgage and certificate of acknowledgment. Abstract

p- 1 and 2.

II.—The testimony of Chumasero ciearly establishes that the indebt-
edness was for advances made by Cruickshank to Smith, under the mort-
gage. He says, “I told him (Smith) that 1 had been instructed by
Cruickshank to advertise and sell under the mortgage; showed him the
notes and Insurance Receipt which Cruickshank held against him, and
to collect which, I had been instructed to sell under the mortgage.
Smith admitted said notes, check and insurance receipt to be correct,
and that they were for advances made by Cruickshank to him (Smith.)"”

SeeAbstract./, Sy écz)/, /6 é‘lﬁ

On his cross examination, in reply to Smith’s attorney ; witness stated
“that witness stated to Smith what Cruickshank claimed was due him
under the mortgage as defore stated, which Smith admitted, but (wit.)
could not remember the precise language.”
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1. The statement of the witness is not a legal conclusion, but a narra-
tion in substance of the conversation ; itis impossible for witnesses to in-
variably give the exact words.

2. But independent of the language, the presentation of the notes,
checks, &c., by witness to Smith, as the attorney of Cruickshank, ac-
companied by a statement of the claim, that they were given for advan-
ces, and notice that he, witness, as attorney for Cruickshank was in-
structed to foreclose for the amount thereof, unless disputed by Smith,
would alone warrant the inference that the claim made was correct and
amount to a tacit admission thereof.

3. The notes are payable to Cruickshank, and dated subsequent to the
mortgage, the check is drawn on him upon him, and are of themselves
evidence of money lent and advanced to Smith by Cruickshank, the In.
surance receipt was admitted by Smith to be for money advanced by
Cruickshank to him to pay Insurance upon the house upon the premises,
and coupled with the declarations of the witness, establish the fuct be-
yond all cavil. If it were otherwise, why did not Smith attempt to
show it.

4. Tf the Court was not entirely unwarranted by the evidence in its
finding, this Court will not disturb the finding, although it might have
arrived at different conclusions upon the same state of facts. If the evi-
dence tended to show that the note &c., were given for advances under
the mortgage, no rebutting evidence being offered, the finding of the
Court cannot be disturbed.

III.—There was no variance between the mortgage described in the
notice, and the one read in evidence, that could vitiate the sale; the
mortgage is upon lots 1, 2, 8, 4, T and 8, in block 64, and the west half
of lot 10, in block 151, and the notice omits to specify the west half of
lot 10, in block 151, but the notice of sale refers to the date of the rec:
ord thereof in the recorder’s office, and the book and page where record-
ed, and corresponds with the certificate of record read in evidence. See
cert. of record p/¢of record and notice and p30 of record, (both of which
are carefully omitted in the abst.) so that no one could be misled by the
notice as to the identity of the mortgage and the property covered by it.

1.—“The mortgage provides that in case of default in the condition
thereoﬁ the said Alexander Cruickshank, his heirs, &c., may at any
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time thereafter whilst any such indebtness remains due and unpaid at his
or their own option, sell said real estate or any part thereof, at public
sale, to the highest bidder for cash at &c., he or they first giving twenty
days public notice of the time and place of such sale, &e.”

2. The notice of sale contains no false statements; correctly described
the property to be sold, and truly expressed the purpuse for which it was
to be soldtrefers specifically to the record of the mortgage, in the re:
corder’s office, moreover, the record is constructive notice to all purchas’
ers of the nature of the mortgage, and reference is made to it in the no.
tice for the very purpose of indicating with certainty the power under
which the mortgagee assumed to sell and the nature of the indenture.
The notice embraces all the lots sold, and could not properly embrace
more or less thad the lots intended to be sold. The mortgagee had the
right under the mortgage to sell so much of the property as he chose,
and it was only necessary for him to give the notice specified in the deed,
specifying the time and place of sale o the property to be sold, and the
power under which he assumed to nfake the sale. See provision in the

mortgage, abst. p. 1.

8. If a default was made in the condition of the mortgage and the
power contained in the deed, authorised a sale on default, 2 misdeserip-
tion or irregularities merely. would not impair the title of the purchaser.
His title cannot be questioned in such a case except upon a direct pro-
ceeding by bill in chancery, showing the defects, and that the rights of
the party were materially iimpaired in consequence.

Ross vs. Mead, 5 Gil. 171 and 442.

Greenup vs. Sloker, 12 Ills. 24.

—PBrown vs. Wilbar 8, Wend. 657.

Regg vs, Cook, 4 Gil. 336.

Day vs. Graham, 1 Gil. 435.

Ayers vs. Bumgarden, 15 TIl1. 444.

4. How the notice had “a tendency to deter bidders” I am unable
to perceive.

IV.—The provisions of the act to exempt Homesteads from sale on
execution, are inapplicable to the sale under a mortgage or Trust Deed
authorizing the mortgagee or trustee to sell on default by advertisement.
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The amendment of February 17, 1857, is inapplicable to the case at bar,
as the mortgage in question was executed March 2d, 1853, and the ap-
plication of the Statute, j& to this case, depends upon the construction to
be placed upon the original act.

1. The “exemption” by the terms of the act, is solely from levy and
Jorced sale under any process or order from any Court of law or equi-
ty in this State, y¢.”” 'That a sale under a mortgage with a power of
sale falls within the letter of this act, no one will pretend, for a sale un-
der a power of sale contained in the Deed, cannot by any known inter-
pretation of language be construed to be a sale under a legal process of
any character.

2. But it is said that unless this construction is given to the act, the
manifest intention of the Legislature in enacting it is defeated. That
the Legislature had in view the reservation of the homestead for the use
of the family of the owner is conceded, but the extent to which it was
intended this pririlege should be applied is to be determined by the act.
By the provisions of the original act, the power of alienation of the
homestead is.reserved exclusively to the husband, the assent of the wife
i3 not made necessary to its alicnation, but the exemption for the parpo-
ses expressed in the first section of the act is most distinctly asserted,
viz : “that no release or wazver of such exemption shall be valid unless

~the same shall be in writing, subscribed by such kouselolder, &c,” release
or waivers of what? exemption from levy and forced sale under any
process, &c., of any Court of law of equity,” while the ezemption is lim-
ited to a householder having a family, the power of alienation generally
is committed solely to the householder—the head of the family—he ig
made the sole judge of the propriety of alienating the homestead, and
whether the interests of the family of .which he is the natural guardian
and protector, would be promoted by &= alienation is left to the husband
to determine the voluntary conveynn& of the property by the husband
evidently, is not, and was not intended to be inhibited. To this extent,
and this extent only, did the Legislature go in enacting the law of 1851,
the language of the act is clear and unambiguous and it is submitted that
& more enlarged construction cannot be placed upon it without doing vi-
olence to the letter and manifest intention of the act. Apd this view of
the law seems to be very clearly asserted in Getzler vs. Sm’%in, 18 Ills.
518. Hence, while the intention, undoubtedly, was to afford additional
protection to the family of the householder, and while such is the cffect
of the act construed literally, it is the hight of absurdity to say that the
legislature might have gone still further, and the interests of the family
required still greater protection, and therefore the act should be con-
strued to extend to every conceivable case of exemption.

3. Such considerations it is submitted, should have no weight in de-
termining the constructiou to be put upon this act, so long as the inten:
tion to give additional protection to the family is manifest from the act,
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and such additional protection beyond what the family enjoy=d prior to
the enactment of the law, is afforded by the act, the only question to be
determined, is the extent to which the act goes, and was intended to
reach in conferring such additional privileges, and if from the letter of
the act, and a fair construction of its intention, it is patent that the leg-
islature only intended to exempt the homestead from “forced sale under
any process or order from any Court of law or equity,” and 2ot to place
a limit upon its voluntary alienation by the householder, then such 2
construction should be inaintainod, and the mere fact, that in the opina
jon of some, greater protection should have been given to the family,
should have no weight in determining the question j if it is clear that it
was not the intention of the legislature to go further than to exempt the
homestead from “forced sale under any process or order from any Conrt

of law or Equity.

4. Any construction that would defeat this manifest intention, viz : to
exempt the homestead from forced sale, should not of course be enter-
tained, but, to hold this act inapplicable to sales under a power of sale
eontained in a deed, cannot be deemed a violation of the letter or spirit
of the act. There is a vast difference between limiting the construction

' of an act to the cases to which it was its manifest intention to apply, and
extending it entirely beyond the limit contemplated by the legislature in-
its enactment, however loudable the purpose of such extension may be.

5. The intention manifested by the act itself is clear, and the construc-
tion contended for on the part of the appellee does no violence to such
smanifest intentien nor tend to defeat the purposes of its enactment.

6. It is asked with great assurance by the appellants counsel, “ITas
the appellant ever made such a release or waiver ?”” What ‘“release or
waiver” is contemplated by the act? a release on waiver of ‘“‘such ex-
emption,” that is, as release or waiver of the homestead ‘“‘from forced
sale under any process or urder from any Court of law or equity, noth-
{ng more, and this Court in Kitchell vs, Burgwin, rayf: “This statute
must have a construction so liberal as to advance the object contempla-
ted by the legislature, and NoTHING MORE.” (21 Ills. p. 44.)

This was a case where a “forced sale” was sought through the aid of
a Court of Chancery, and I am unable to perceive in it any disposition
to extend the provisions of the homestead act to cases other than those
specifically mentioned, viz: ‘forced sales under the process of some
Caurt of law or equity, on the contrary the opinion as the language above
quoted implies, seems to be especially guarded against expressing any
inclination to extend the statute to cases not clearly falling within its
provisions.

The case of Van Zant vs. Van Zant, was also a case where the aid of
the process of the Ceurt was invoked to effect a foreclosure and sale of
the homestead. The Court say (23 Ills. 540) “in commenting on this
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statute in Kitchell vs. Burgwin, we intended to state the law as it then
stood without special reference to the time when the mortgage in that
case was actually executed.” The law then in force, was the amenda-
tory act of 1857, providing that the signature of the wife should be nec-
essary ¢n all cases to the alienation of the homestead. :

7. The construction contended for by the appellant, is in effect, ap-
plying the amendment of 1857, in the broadest sense which can be claim-
ed for it, in any ovent, to the mortgage in question, which was executed
prior to its passage and seems to be founded upon a missapprehension of
the views of the Court as expressed in Kitchell vs. Burgwin, and Van
Zant vs. Van Zant, In the latter case the complainunt was secking a
“forced sale” under the process of the Court, and the Court say: ‘The
mortgage in this case was executed prior to 1857, und her formal re-
lease was therefore unnecessary, but that of her husband was.” What
release had the Court in view in delivering this opinion ? Evidently, I
think, a release of the homestead from the ‘forced sale,” sought to be
made in that case under the decree of the Court, and how this language
of the Court can be construed to apply to a sale under a power of sale
contained in a mortgage, I am unable to preceive.

8. This late notion that the provisions of the homestead act applicy/to
a sale under a power of sale contained in a mortgage on trust deed,if it
has any foundation at all, cannot be based upon the clause that, *“no
release on waiver of such exemption shall be valid, &c,” but upon the
words in the amendatory act, viz: “It being the object of this act to 7e-
quire in all cages the signature and acknowledgment of the wife as con-
e e
er judicial process, and ‘whether he has or not, is entirely immaterial for
the purposes of the case at bar, as it is not sought to divest him of his
homestead by judicial process of any kind.

9. The very language of this amendment, implies that prior to its en-
actment, the general power of alienation was not limited. The origi-
nal act merely ezempted the homestead from forced sale under judicial
process, whereas the amendatory act absolutely prohabits 78 alienation,
except in the manner preseribed by the statute. Hew far this prohibi-
tion upon the alienation of the homestead can be held to extend it is un-
necessary for the purposes of this case to enquire. It is sufficient for
the present purpose hat at the time of the execution of the mortgage
in question there Was no prohibition upon the zoluntary alienation of the
homestead, but simply an exemption of the homestead from “forced sale”
under judicial process.

In Sampson vs. Williamson, (6 Texas 109,) in commenting upon the
constitutional provision of that State relative to the exemption of the
homestead, the Court suy: By this provision, the homestead is exempt.
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ed from forced sale. but its voluntary alienation is not prohibited.” The
words “forced sale” are thus held to apply solely to a compulsory sale
under judicial process.

Also in Stewart vs. Mackey, 16 Texas 56. As has been well said, in
another case submitted to your honors the present term, the Homestead
Act of 1851 is no more applicable to sales under a power of sale contained
in a mortgage, than is the act providing for redemptions from sales under
judgments, and decrees applicable to sales under such instruments—and
the latter has been distinctly held by this Court in Bloom vs. Van Ren-

sellaer, (15 Ill. 503.)

10. That this statute, as suggested by appellant’s counsel, is ‘‘remedi-
able,” is freely conceded; and the sooner its glaring defects are
remedied, the better. Under it, a poor creditor is practically deprived of”
collecting a just debt of an affluent debtor who is able to own a homestead
worth more than one thousand dollars, (unless the property is susceptible
of division,) because of his inability to make the advance. The shelter
is affords to fraudulent debtors—the disastrous consequences, which, as
can be readily foreseen, will flow from the judicial construction of the act.
contended for by the appellant, would seem to require that the construc-
tion.so long and so universally acquiesced in at the bur and by the pub-
lic—wholly at variance with the one urged on the other side—should be
maintained by your honors, unless it is clearly inconsistent with the
whole spirit and tenor of the act.

V.—A party to avail himself of the privileges of the act should bring
himself clearly within its provisions.

9. The lots sold were all within one enclosure—see Chumasero’s testi-
mony (abst. p. 8, rec. p. 18)—and in the aggregate coustituted the
¢ homestead ;”’ and, as the testimony shows, were worth from $I800 to
$1500. The words *lot of land” in the statute, evidently means the
premises occupied as a “ homestead "—and the evidence of the value of
each “Iot,” (technically speaking.) by itself, detached from the balance,
is an erroneous way of establishing the value of the homestead.

> ¢

2. If the/l_o_t;_ can be held simply to mean the town lot upon which the

house stood, as seems to be intimated by the appellant, then its identity

should have been designated with certainty, and its value clearly estab-
lished.

8. The only evidence which can be said to fix the identity of the lot
upon which appellant’s house stood, is that of Blanchard’s, his attorney,
who assumed to speak with certainty ; but who, upon his cross:examina”
tion, said that he ¢ could not swear positively, from personal knowledge,
« that the house stood solely on lot 8, but from an examination of the
“nap, was satisfied it was,” which is a mere guess.
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4. If the homestead exemption is a mere privilege or incokate right,
which the party may insist upon or waive, it is submitted that it should
have been specially pleaded, as it is a defence which was unknown to the
law at the time of the enactment of the Ejectment Act, and evidently
not contemplated by it ; and as the record presents no issue of that chai~
acter in the pleadings, all evidence in regard to it ought, properly, to be
excluded from the consideration of the Court.

See Kitchell vs. Benzoin, 21 1lls. 44.

Eut it is confidently believed that your honors will never arrive at a
consideration of these minor questions in the determination of this case,
but that the ruling of the court below will be held to be right upon the
main question involved, and the judgment’ therefore, affirmed.

G. S. ELDREDGE, Atty. for Appellants,
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STATE OF ILLINOIS, ) ’
Svpreme Court, - Arnin Tery Turgreor, A, D, 1861,
THIRD GRAND DIVISION, )

SAMUEL G. SMITH, Appellnt, ) 4 o000

vs. 3 . . (Y ST L
NICHOLAS MARC, Appellec, 5 LA Sante Circuir Court.

ABSTRALT OF RECCRD.

THIs was an action of ejectment, commenced by Appellee against Appellant, to recover the
possession of Lots one (1), two (2), three (3), four (4), seven (7), and eight (8), in Block sixty-four
(64), Ninawa Addition to City of Peru, at the February Term, A. D., 1861, by consent of parties
a jury was waved, and this cause submitted to the Court for trial, upon the Declaration (which is i
the usual form), and the plea of general issue.

The Plaihtiff offered in evidence a certain Indenture of Mortgage, in the words and figures follow-
ing:

« Tris INDENTURE, Made this, second day of March, A. D:, 1853, by and between Samuel G:
Smith and Mary A. Smith of the City of Peru, in the State of Illinois, parties of the first part, and
Alexander Cruickshank, of said City of Peru, party of the second part, Witnesseth: That the par-
tics of the first part, for and in consideration of the sum of fifteen hundred dollars, re~cived to their
full satisfaction, of the said Alexander Cruickshank, the receipt of which is hereby ucknowiedged,
do hereby give, grant, bargain and sell to the said Alexander Cruickshank, and his lieirs and assigns
forever, the following described real estate, situate in the county of TLa Salle and State of Ilinois,
and known a3 Lots one, two, thre¢, four’; seven aud eight, in Block sixty-four, (1, 2,3,4,7, & 8,
Blk. 64,) and the west half of Lot ten, in Block one hundred and fifty-one, (w.1-2 Lot 10, Blk. 151)
All in the town plat of Ninawa, otherwise knowii as the Ninawa Addition to the town of Peru: To
have and to hold the same to the said Alexander Cruickshank, and to his heirs and assigns, in trust,
as hereinafter expressed, that is to say: Whereas, the said Samuel G. Smith is now indebted to the
said Alexander Cruikshank for advances and discounts of nidney to the said Samuel by the said Al-
cxander; and whereas it is contemplated by the parties that the said Alexander Cruickshank mar
hereafter, and for such length of time as may be agreeable to both parties, and from time to” timc,
at such times as may be mutually convenient and desirable, make loans of money to said Smith, or
advancements for his account upon the ¢hecks, notes, drafts or other avidences of indebtedness of
said Smith, whether zs maker, acceptor, drawer or endorser tor such sums as may be mutnally agreed
upon, but the whole sum so loaned or advanced and remaining unpaid at any one time, not to exceed
fifteen hundred dollars upon the faith of the sccurity hereby created. Now, Therefore, if any of the
indebtedness now existing as aforesaid, or any of the indebtedness that may be hereafter contracted
by the said Smith to the said Cruikshank as herein before contemplated, or any part of such indebi-
cdness, shall become due, and be unpaid and remain due and unpaid for the 1101'id(i of sixty days ;
The said Alexander Cruikshank, his heirs orassigns may, at any time thereafter, whilst any such in-
debtedness remains due and unpaid, at his or their own option, sell said real estate, ov any part thereof’
at public sale to the highest bidder for cash, at the office of said Cru‘kshank or other public place in
the city of Peru, he or they first givitiz t¥eénty days public notice of the timeé and place of such sal¢
by publication in a newspaper of said city. And upon such sale, the said Cruikshank, or his repre-
sentatives shall make, execute, and deliver to the purchaser a good and sufficient deed or deeds of con-
veyanceof the property so sold,and which deed ordeeds shall operate asa full and complete conveyance
of the premises, so that neither of the parties of the first part, or any other perséns cliiming by,
through, or under them or either of them, (except under this éonveyance), shall have any riglt.
title or intovest, legal or equitable therein. And the moneys arising from such sale shall be applie
first, in payment of all reasonable exponses and charges arising in the premises; second, upon th.
indcbtedness of said Samuel G. Smith, as herein before contemplated, to said Cruikshank until the
whole of such indebtedness, with interest and costs be fully satisfied, and lastly, to pay over to the
#aid Samuel G. Smith or his proper representatives any remaining proceeds of such sale. It is ex-
pressly understood and agreed, that at any such sale the said Alexander Cruikshank or any other
person or persons in his behalf may become the purchaser, i the highest bidder. Tt is further
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agreed and promised that at any time heveafter when the said Samuel G. Smith orhis representatives
shall have fully paid up all indebtedness now existing or hereafter created as hercinbefore mentioned
or contemplated with interest, and all reasonable costs and charges in the premises, then and upon
his so doing, he or his representatives, at his or their option shall be entitled to demand and receive
at his or their proper costs or charges a deed of release from the said Alexander Cruikshank or his
heirs or assigns, free from any incumbrance ereated by said Cruikshank or those claiming underhim.
And the said parties of the first part, for themselves, their heirs, executors, administrators and as-
signs, do hercby covenant to and with the said party of the second part, his heirs, executors, admin-
istrators and assigns, that they are well seized of the premises above conveyed, as of a good and in-
defeasible estate, in fee simple that said premises are free from all incumbrauce except a Mortgage
upon said lots in Block sixty-four to John Carle & Co., for six hundred dollars and upon said wi of
Lot 10, Block 151 to the Trustees of Schools for Town 33 North, range 1 East of 8rd P. M. for
Nine Hundred and thirty-five Dollars and that they: will forever warrant and defend said premises
against all lawfull claims and demands whatsoever. In witness whereof, the said parties of the first
part have hereunto set their hands and scals, the day and year first above written interlineations
authorizing heirs and assigns to sell and convey, made before signing.
ArTeterrs

S. G. SMITH. 2 SEAL. ¥

M. A. SMITH.

srzzrceta

STATE OF ILLINOIS,
LA SALLE COUNTY, ss. §

On this 2d day of March 1853, before the undersigned authority, personally appeared Samuel G-
Smith, to me personally known to be the person whose name is subscribed to the above deed, as
having executed the same, and acknowledged that he had freely executed the same for the uses
and purposes therein expressed. And Mary A. Smith, wife of the said Samuecl G. Smith, to me
personally known to be the person whose name is subscribed to the same deed, appeared before
and was by me made acquainted with the contents of the same, and examined seperate and apart
from her said husband, whether she exccuted the said deed, and relinquished her dower to the lands
aund tenements therein mentioned, voluntarily, freely, and without compulsion of her said husband,
and acknowledged that she executed the same and relinguished her dower in the lands and tene-
ments therein mentioned voluntarily, freely, and without the compulsion of her said husband.

o

WARREN BROWN. Sypan

[ R

Justice of the Peace.

The defendant by his attorney objeeted to the introcuction of said Indenture, upon the ground
that it was signed by S. G. Smith, and not by the defendant Samuel G. Smith : the courbt overruled
the objection and permitted said Indcuture to be read in evidence: and the defendant duly excepted.

Plaintilf then called William Chumasero who testified : “As attorney for Cruickshank he did on
December 15th 1859, at 11 o’clock A. M., at the south door of the City Hall, in the City of Peru,
sell the real estate described in said Mortgage to Nicholas Mare, he being the highest and best bid~
der thercfor, for $693.93: that lot 1 sold for $99.98: lois 2 and 8, for $150 cach : lots 4 and
7 for $99.98 each : and lot 8 for $99.99: said lots were sold seperately: some other persons
were present at sale, not certain whether any one bid but Mave: the indebtedness due on said Mort-
gage at time of sale consisted of notes and checks, and were in my hands for collection; the amount
the lots sold for embraces costs of advertising and attorney’s fees, and all expenses attending the sale.
Before the sale I called on Smith: told him I had been instructed by Cruikshank to advertise and
sell upon said Mortgage ; showed him the notes and insurance receipt which Cruickshank held
against hint and to collect which I had been instructed to sell under the Mortgage: Smith admitted
#aid notes, check and insurance receipt to be correct; aud that they were advances made upon said
Mortgage by Cruickshank to him, (Smith).” Here witness was shown said notes and checks which
he identified. Defendant objected to witness’ stating his conclusion as to what Smith admitted, but
that he should give the laguage or substance thereof used by Smith. Witness then repeated that he
could not give Smith’s language from recollaction, but that he admitted that the notes &c., were cor-
rect and were advances made by Cruickshank to him under said Mortgage.
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Plaintiff then offered in evidence said notes,;chccks, insurance receipt, identified as aforesdid by
witness Chumasero, to which defendant objected on the ground partially that there was not sufficient
evidence that the consideration of said notes &e., were advances made upon said Mortgage, and that
such advances could not be proven by parol. The court overruled the objection and defendantexcep-
ted; said notes &e. were then read in evidence. ( Vide Record pages 81 and 32.)

Said witness Chumasero, further testified: “he was acquainted with the handwriting of Alexander
Cruikshank, that the sighature to the deed now shown him was in said Cruickshank’s handwriting;
said deed was signed in witness presence. Plaintiff then offered in evidence said deed from Cruick-
shank to Mare, defendant objected for the reason that there was no proof of the delivery of the same
to plaintiff, the court ovetruled the objection and petmitted the deed to be tead in evidence, and de-
fendant excepted. (vide record page 32).

Here plaintiif rested.

The defendant called Noah Sapp, who testifiad : “TLive in Peru, have known defendant 12 years,
am a carpenter and joiner, am acquainted with the value of real estate in Peru, know the property in
controversy.

Question by defendant: ¢ What is the value of the house and single lot on which it stands?”’—
The plaintiff objected to the question and particularly to the witness testifying as to the value of the
several lots seperately. Objection overruled and exception taken. Witnessanswered: “house and
single lot are worth about $600; the lot adjoining on the west is worth about $150; the two adjoin-
ing on the east are about $150 each; the second lot west of the house is worth from $175 to $200;
don’t think the property is torth more or less than it was Dec. 15th, 1859.

Cross Kxamination: “I examined the house at Smith’s request ; did not know at the time for what
purpose ; he wished me to make an examination and appraise its value; think the property would be
worth more in one enclosure than it would'in single lots, the fence and other improvements are very
old; could not state positively whether barn was on same lot as house ; would cost about $40 to build
fence one of lots, similar to the present fence when new; lots ave 60 }4125 feet.”

Charles Blanchard, being duly sworn for defendand, stated the house was on lot 3] in contro-
versy; thathe knesw it from an examination of the map of Peru and of the lots for the purpose of
nscertaining upon which the house stood.

Cross examined : Could not swear positively from personal knowledge that house was solely ort lot
3, but from examination of the map, was satisfied it was.

Defendant then called Bzra McKenzie, who testified : had lived in Peru and known defendant 20
years—carpenter by trade—was acquaiitted witlt ‘the lots—built the house upon one of them—was
acquainted with value of real estate in Peru Dec. 15th, 1859.”

Plaintiff objected to witness testifying as to value of lots separately—insisted that deft. should
show value ofall lots in the aggregate included in the enclosure. Objection overruled, and excep-
tion taken. Witness continued; that the house and lot on which itstands were worth $600 to $650,
thinks house stands on lot 3 ; lots one two, seven and eight are worth $150 cach.

: (ross Examined: The lots would be worth about $100 more in one enclosure than taken separate-
y.

PIff. admitted that defendant was owner in fee simple of the lots in controversy at date of Mort-
gage first offered in evidence.

PIff. then as rebutting testimony called Jacob Jacobs, who testified : was acquainted with lots in
controversy; lived near there ; were worth $1500 or $1600.

Walter McLain testified : ¢ was acquainted with lots, were worth about $1500.

Cross Examination : “the witness Jacobs is a butcher; he (McLain) had lived in Peru six years:
was engaged as a clerk buying grain; never engaged in any real estate transactions.

This was all the testimony introduced on said trial.

The court found the issue joined for the plaintiff, whereupon defendant moved for a new trial, which

motionwas overruled by the court and defendant excepted, and final judgment was entered for plain-
tiff. : ‘




Lirrors assigned : ’ =
Ist. The court erred jn permitting the Indenture bf Mortgage to be read in &videtice. (Record

page 14).
2nd. The court erred in permitting the “notice of sale” {o be read in evidence. (Record page 36.)
3rd. The court erred in permitting the notes, checks, and insurance receipt, and each of them to

fo be read in evidence. (Record page 20.)
4th. The court erred in permitting the Deed from Cruikshank to Mave to be read in evidence.—

(Record page 22.)
5th. The court erred in finding the issues joined for the plaintiff, when the same should havé been

found for the defendant.
Gth. The court erred in overruling the motion for a new trial.
Tth. The court erred in entering judgment for plaintiff, the proof showing that defendant was en-

titled to hold the samcas a Homestead, under the Homestead Act, as against the claim of the plaintiff.
8th. The court erred in deciding that defendant could not claim the premises in controversyas a

Homestead, under the Homestead Act.
The Judgement of the court below is against law and evidence.
G. S. BLDREDGE, «(. & M. BLANCHARD.
Att’y for Appellee, Att'ys for Appellant.
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STATE OF ILLINOIS, .
Supreme Court, - ApriL TerM Tuenror, A, D., 1867,
THIRD GRAND DIVISION, )

SAMUEL G. SMITH, Appellaut, ) e o

0s. <] - T OonT
NICHOLAS MARC, Appellee, \ LA Sanne Circvir Counr.

ABSTRACT OF RECORD.

TH1s was an action of ejectment, commenced by Appellce against Appellant, to recover the
possession of Lots one (1), two (2), three (3), four (4), seven (7), and eight (8), in Block sixty-four
(64), Ninawa Addition to City of Peru, at the February Term, A. D., 1861, by consent of parties
a jury was waved, and this cause submitted to the Court for trial, upon the Declaration (which is i»
the usual form), and the plea of general issue. r

The Plaintiff offered in evidence a certain Indenture of Mortgage, in the words and figures follow:-
ing: ]

“Tuis INpENTURE, Made this, second day of March, A. D., 1853, by and between Samuel G-
Smith and Mary A. Smith of the City of Peru, in the State of Illinois, parties of the first part, and
Alexander Cruickshank, of said City of Peru, party of the second part, Witnesseth: That the par-
ties of the first part, for and in consideration of the sum of fifteen hundred dollars, received to their
full satisfaction, of the said Alexander Cruickshank, the receipt of which is héreby acknowledged,
do hereby give, grant, bargain and sell to the said Alexander Cruickshank, and his heirs and assi¢ i
forever, the following described real estate, situate in the county of La Salle and State of Illinois,
and known as Lots one, two, three, four, seven aud eight, in Block sixty-four, (1, 2, 3,47, &8,
Blk. 64,) and the west half of Lot ten, in Block one hundred and fifty-one, (w.1-2 Lot 10, Blk. 151)
Allin the town plat of Ninawa, otherwise knowir as the Ninawa Addition to the town of Peru: To
have and to hold the same to the said Alexander Cruickshank, and to his heirs and assigns, in trust,
as hereinafter expressed, that is to say: Whereas, the said Samuel G. Smith is now indebted to the
said Alexander Cruikshank for advances and discounts of nroney to the said Samuel by the said Al-
cxander; and whereas it is contemplated by the parties that the .said Alexander Cruickshank may
hereafter, and for such length of time as may be agreeable to both parties, and fiom tinxe to tim-.
at such times as may be mutually convenient and desirable, make loans of money to eaid Smith, or
advancements for his account upon the ¢hecks, notes, drafts or other avidences of indebtedness of
said Smith, whether as maker, acceptor, drawer or endorser tor such gums as may be mutnally agreed
upon, but the whole sum so loaned or advanced and remaining unpaid at any one time, not to excced
fifteen hundred dollars upon the faith of the sccurity hereby created.  Now, Therefore, if any of the
indebtedness now existing as aforesaid, or any of the indebtedness ghat may be hereafter contracted
by the said Smith to the said Cruikshank as herein before contemplated, or any part of such indebt-
cdness, shall become due, and be unpaid and remain due and unpaid for the period of sixty days ;
The said Alexander Cruikshank, his heirs or assigns may, at any time thereafter, whilst any such in-
debtedness remains due and unpaid, at his or their own option, sell said realestate, or any part thercof
at public sale to the highest bidder for cash, at the office of said Cruikshank or other public place in
the city of Peru, he or they first giving twenty days public notice of the time and place of such sale
by publicatior in a newspaper of said city. And upon such sale, the said Cruikshank, or his repre-
sentatives shall make, execute, and deliver to the purchaser a good and sufficient deed or deeds of con-
veyance of the property so sold,and which deed ordeeds shall operate asa full and complete conveyance
of the premises, so that neither of the parties of the first part, or an y other persons elaiming hx
through, or under them or either of them, (except under this conveyance), shall have any rig .
title or intorest, legal or equitable therein. And the moneys arising from such sale shall be applied
first, in payment of all reasonable expenses and charges arising in the premises ; second, upon the
indehtedness of said Samuel G. Smith, as herecin before contemplated, to said Cruikshank until the
whole of such indebtedness, with interest and costs be fully satisfied, and lastly, to puy over to the
said Samuel G. Smith or his proper representatives any remaining proceeds of such sale. 1t is ex-
pressly understood and agreed, that at any such sale the said Alesander Cruikshank or uny other
person or persons in his behalf may become the purchaser, if the highest hidder. It ix furthes
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agreed and promised that at any time heveafter when the said Samucl G. Smith ov his representatives

shall have fully paid up all indebtedness now existing or hereafter ereated as hereinbefore mentioned

or contemplated with interest, and all reasonable costs and charges in the premises, then and upon
his so doing, he or his representatives, at his or their option shall be entitled to demand and receive
at his or their proper costs or charges a deed of release from the said Alexander Cruikshank or his
heirs or assigns, free from any incumbrance created by said Cruikshank or those claiming underhim.
And the said parties of the first part, for themselves, their heirs, executors, administrators and as-
signs, do hercby covenant to and with the said party of the sccond part, his heirs, executors, admin-
istrators and assigns, that they are well seized of the premises above conveyed, as of a good and in-
defeasible estate, in fee simple that said premises ave free from all incumbrance except a Mortgage
upon said lots in Block sixty-four to John Carle & Co., for six hundred dollars and upon said w# of
Lot 10, Block 151 to the Trustees of Schools for Town 33 North, range 1 East of 8rd P. M. for
Nine Hundred and thirty-five Dollars and that they: will forever warrant and defend said premises
against all lawfull claiwms and demands whatsoever. In witness whereof, the said parties of the first
part have hereunto set their hands and scals, the day and year first above written interlincations
authorizing heirs and assigns to sell and convey, made before signing.

S. G. SMITH.

reréterrn

M. A. SMITH.

STATE OT ILLINOIS, )
LA SALLE COUNTY, gs. |
On this 2d day of March 1853, before the undersigned authority, personally appeared Samuel G.
Smith, to me personally known to be the person whose name is subscribed to the above deed, as
having executed the same, and acknowledged that he had freely exccuted the: same for the uses
and purposes therein expressed. And Mary A. Smith, wife of the said Samuel G. Smith, to me
personally known to be the person whose name is subseribed to the same deed, appeared before
and was by me made acquainted with the contents of the same, and examined seperate and apart
from her said husband, whether she exccuted the said deed, and relinquished her dower to the lands
and tenements therein mentioned, voluntarily, freely, and without compulsion of her said husband,
and acknowledged that she executed the same and relinquished her dower in the lands and tene-
ments therein mentioned voluntarily, freely, and without the compulsion of her said husband.

WARREN BROWN..  Fieat’
Justice of the Peace.

The defendant by his attorney objected to the introcduction of said Indenture, upon the ground
that it was signed by &. G. Swith, and not by the defendant Samuel G. Smith : the court overruled
the objection and permitted said Indenture to be read in evidence: and the defendant duly excepted.

Plaintiff then called William Chumasero who testified : “As attorney for Cruickshank he did on
December 15th 1859, at 11 o’clock A. M., at the south door of the City Hall, in the City of Peru,
sell the real estate deseribed in said Mortzage to Nicholas Mare, he being the highest and best bid-
der thercfor, for $698.93 : that lot 1 sold for $99.98: lots 2 and 8, for $150 cach : lots 4 and
7 for $99.98 ench : and lot 8 for $99.99: said lots were sold seperately: some other persons
were present at sale, not certain whether any one bid but Mare: the indebtedness due on said Mort-
gage at time of sale consisted of notes and checks, and were in my hands for collection; the amount
the lots sold for embraces costs of advertising and attorney’s fees, and all expenses attending the sale.
Before the sale I called on Smith: told him I had been instructed by Cruikshank to advertise and
sell upon said Mortgage; showed him the notes and insurance receipt which Cruickshank held
against him and to collect which I had been instructed to sell under the Mortgage: Smith admitted
said notes, check and insurance receipt to be correct; and that they were advances made upon said
Mortgage by Cruickshank to him, (Smith).” Here witness was shown said notes and checks which
he identificd. Defendant objected to witness' stating his conclusion as to what Smith admitted, but

that he shouldgive the laguage or substanee thereof used by Smith. Witness then repeated that he
could not give Smith’s language from recollaction, but that he admitted that the notes &e., were cor-
rect and were advances made by Cruickshank to him under said Mortgage.
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On cross-czamination witness testified: that he codld not repeat the conversation between himself
and Smith at time Smith'made said admissions. Question by defendant’s attorney : “ What did said
Smith say that warrants you in saying that he, (Smith,) admitted that #aid notes and checks were
advances made upon said Mortgage?”  Ans: «Smith said that one Imhpgon held & mortgage upon
same lots, wished witness would procure said Mortgage and have lots sold for enough to pay both
Mortgages : witness stated to Smith what Cruikshank claimed was due him under the Mortgage as
before stated, which Smith admitted : but could not remember the precise language. Smith told wit-
ness that the Insurance receipt was for money advanced by Cruickshank to pay Insurance upon the
Touse: did not have the Imhpson Mortgage with him at that time: had known Smith about twenty
years: at date of Mortgage given by Smith to Cruikshank, Smith was the head of a family, having
2 wife and childen, was a householder and occupied a house situated upon said premises; had contin-
ued to occupy said premises with his family from the date of sai Mortgage to the present time:
aaid lots were all within one enclosure, no appraisement of the property was made before the sale.

On direct examination, resumed, witness said he prepared a notice of the sale of said lots, which
was published in the “Peru Weekly Herald” a weckly newspaper published in said city of Peru on
November 10th 1859, a copy of which was shown to witness and identified by him. Question hy
Plaintiff’s Attorney : “What were said lots and improvements worth at date of said Mortgage ?’'—
Objected to by defendant, for irrelevancy, objection sustained and exception taken by defendant,
Witness further stated that premises were worth at time of sale from $15007to $1800 ; that at date
of Mortgage they were worth considerably more, but property in Peru had greatly depreciated in
value since; the consideration of said notes and checks were not for the purchase money of said lots
or improvements made thereon ; witness was acquainted with Smith’s handwriting, that the signa-
tures to said notes and checks were in Smith’s handwriting : Smith did not state expressly what; the
consideration of said notes, checks &e. were, except the amount paid for insurance as aforesaid.

Plaintiff then offerred in evidence said notice of the sale of said premises to which defendant obs
jected, on the ground that there was a variance between the description of the landas described in
the Mortgage and in the notice; the court overruled the objection and defendant excepted. Said
notice is in words and figures following :

Morteage Sale. ;

WaerEAs, Samuel G. Smith and Mary A. Smith his wife, did on the 2d day of March, A. D. 1853,
execute under their hands and sealg, and deliver to the undersigned, Alexander Cruickshank, a cer_
tain Mortgage deed, with power to make sale of the following described property, viz: lots numberg
one, (1,) two, (2,) three, (3,) four, (4,) seven, (7,) and eight, (8,) in Block Number sixty-four, (64,)
in the Ninawa Addition to the Town (now city of Peru,) in the County of La Salle and State of Illi-
nois, which said Mortgage was filed for record in the Recorder’s office of said La Salle county, on the
Tth day of March, A. D. 1853, and recorded in Book 32, page 16, and which said Mortgage was ex-
ccuted as aforesaid, to secure the payment of certain sums of money at that time due and owing, from
said S. G. Smith, to said Alexander Cruikshank, and such indebtedness as might be thereafter con-
tracted by said Swith to ss1d Cruikshank, for advances and discounts of money &e. to be thereafter
made by said Cruikshank to said Smith, and.on which is now dueand owing the sumof about six hundred
and sixty dollars of principal and interest, and whereas default has been made in the paymentthereof,
the said S, G. Smith, and the same still remaining due and unpaid. Now therefore by virtue of the
power in said Mortgage contained, I shall proceed to sell the said premises above described with all
right interest or claim whatsoever, in law or equity of the said Samuel G. Smith and Mary A., his
wife, in and to the same, at Public Auction, at the south door of the City Hall, in the City of Peru,
aforesnid, on the 15th dyy of December, A. D. 1859, between the hours of 10 o’clock A. M:, and 4
o’clock P. M., tothe highest and bestbidder for cash, for the purpose in said Mortgage deed expressed.

Dated, Peru Nov. 10th, 1859. ALEX. CRUIKSHANK,

Mortgagee.

o this notice the printer’s certificate of publication is attaced, (vide Record, page 36).

The defendant waived all objection that the testimony of the publisher was not offered in place of
his certificate.
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Plaintiff then offered in evidence said nhotes, checks, insurance receipt, identified as aforesaid by
witness Chumasero, to which defendant objected on the ground partially that there was not sufficient
evidence that the consideration of said notes &ec., were advances made upon said Mortgage, and that
such advances could not be proven by parol. The court overruled the objection and defendantexcep-
ted; said notes &ec. were then read in evidence. ( Vide Record pages 31 and 32.)

Said witness Chumasero, further testified: “he was acquainted with the handwriting of Alexander
Cruikshank, that the sighature to the deed now shown him was in said Cruickshank’s handwriting ;
said deed was signed in witness presence. Plaintiff then offered in evidence said deed from Cruick-
shank to Mare, defendant objected for the reason that there was no proof of the delivery of the same
to plaintiff, the court overruled the objection and permitted the deed to be read in-evidence, and de-
fendant excepted. (vide recerd page 32).

Here plaintiif rested.

The defendant called Noah Sapp, who testifizd : ¢ Live in Peru, have known defendant 12 years,
am a carpenter and joiner, am acquainted with the value of real estate in Peru, know the property in
controversy.

Question by defendant: ¢ What is the value of the house aund single lot on which it stands? ”—
The plaintiff objected to the question and particularly to the witness testifying as to the value of the

several lots seperately. Objection overruled and exception taken. Witnessanswered: “house and
single lot are worth about $600; the lot adjoining on the west is worth about $150; the two adjoin-
ing on the east are about $150 each; the second lot west of the house is worth from $175 to $200;
don’t think the property is worth more or less than it was Dec. 15th, 1859.

Cross Examination : “I examined the house at Smith’s request; did not know at the time for what
purpose ; he wished me to make an examination and appraise its value; think the property would be
worth more in one enclosure than it would in single lots, the fence and other improvements are very
old; could not state positively whether barn was on same lot as house ; would cost about $40 to build
fence one of lots, similar to the present fence when new; lots are 60 »4 125 feet.”

Charles Blanchard, being duly sworn for defendand, stated the house was on lot 3; in contro-

" versy; that he knew it from an examination of the map of Peru and of the lots for the purpose of

ascertaining upon which the house stood.

Cross examined : Could not swear positively from personal knowledge that house was solely on lot
3, but from examination .of the map, was satisfied it was.

Defendant then called Bzra McKenzie, who testified : had lived in Peru and known defendant 20
years—carpenter by trade—was acquuinted witl: the lots—built the house upon one of them—was
acquainted with value of real estate in Peru Dec. 15th, 1859.”

Plaintiff objected to witness testifying as to value of lots separately—insisted that deft. should
show value of all lots in the aggregate included in the enclosure. Objection overruled, and excep-
tion taken. Witness continued ; that the house and lot on which itstands were worth $600 to $850,
thinks house stands on lot 3 ; lots one two, seven and eight are worth $150 each.

Cross Examined: The lots would be worth about $100 more ir one enclosure than taken separate-
ly.

PIff. admitted that defendant was owner in fee simple of the lots in controversy at date of Mort-
gage first offered in evidence.

PIff. then as rebutting testimony called Jacob Jacobs, who testified : was acquainted with lots in
controversy; lived near there ; were worth $1500 or $1600.

Walter McLain testified : ¢ was acquainted with lots, were worth about $1500.

Cross Examination : “the witness Jacobs is a butcher; he (McLain) had lived in Peru six years :
was engaged as a clerk buying grain; never engaged in any real estate transactions.

This was all the testimony introduced on said trial.

The court found the issue joined for the plaintiff, whereupon defendant moved for a new trial, which

motionwas overruled by the court and defendant excepted, and final judgment was centered for plain<
tiff.




Eirors assigned : ) !
1st. The todrt érred in permitting the Indenture of Mortgage to be read in eviderice. (Record
page 14).
2nd. The court erred in permitting the “notice of sale” {o be read in evidence. (Record page 36.)
3rd. The court erred in permitting the notes, checks, and insurance receipt, and each of them to
to be read in evidence. (Z2ecord page 20.)
dth. The court erred in permitting the Deed from Cruikshank to Mare to be read in evidence.—
. (Record page 22.
5th. The court erred in finding the issues joined for the plaintiff, when thé sime should have been
found for the defendant.
Gth. The court erred in overruling the motion for a new trial.
Tth. The court erred in entering judgment for plaintiff, the proof showing that defendant was en-
titled to hold the sameas a Homestead, under the Homestead Act, as against the claim of the plaintiff.
8th. The court erred in deciding that defendant could not claim the premises in controversy as a
Homestead, under the ITomestead Act.
The Judgement of the court below is against law and evidence.
G. S. ELDREDGE, C. & M. BLANCHARD.
Att'y for Appellee. Att’ys for Appellant.
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STATE OF ILLINOIS, )
preme Cou - APrIL TeryM Trzreor, A. D, 186
TR R AN, Brv ISION,

61,

SAMUEL G. SMITH, Appellant, )
os.

NICHOLAS MARC, Appellee,

L APPEAL FROM
\ LA SanLe Circuir Courrt.

ABSTRACT OF RECORD.

THIS was an action of ejectment, commenced by Appellee against Appellant, to recover the
possession of Lots one (1), two (2), three (3), four (4), seven (7), and eight (8), in Block sixty-four
(64), Ninawa Addition to City of Peru, at the February Term, A. D., 1861, by consent of parties
a jury was waved, and this cause submitted to the Court for trial, upon the Declaration (which is iz
the usual form), and the plea of general issue.

The Plaintiff offered in evidence a certain Indenture of Mortgage, in the words and figures follow-
ing:

«Turs INDENTURE, Made this, second day of March, A. D., 1853, by and between Samuel G-
Smith and Mary A. Smith of the City of Peru, in the Stzte of Illinois, parties of the first part, and
Alexander Cruickshank, of said City of Peru, party of the second part, Witnesseth: That the par-
ties of the first part, for and in consideration of the sum of fifteen hundred dollars, reccived to their
full satisfaction, of the said Alexandér Cruickshauk, the recmpt of which is hereby acknowledged,
do hereby give, grant, bargain and sell to the said Alexander Cruickshank, and his heirs and assigrs
forever, the following described real estate, situate in the county of La Salle and State of Illinois,
and known s Lots onc, two, three, foiir, seven and eight, in Block sixty-four, (1, 2, 3,4, 7, & 8,
Blk. 64,) and the west half of Lot ten, in Block one hundred and fifty-one, (7. -2 Lot 10, Blk. 151)
All in the town plat of Ninawa, otherwise known as the Ninawa Addition to the town of Peru: To
have and to hold the same to the said Alexander Cruickshank, and to his heirs and assigns, in trust,
as hereinafter expressed, that is to say: Whereas, the said Samuel G. Smith is now indebted to the
said Alexander Cruikshank for advances and discounts of money to the said Samuel by the said Al-
exander; and whereas it is contemplated by the parties that the said Alexander Cruickshank may
hereafter, and for such length of time as may be agreeable to both parties, and from tinte to' time,
at such times as may be mutually convenient and desirable, make loans of money to said Smith, or
advancements for his account upon the checks, notes, drafts or other avidences of indebtedness of
said Smith, whether as maker, acceptor, drawer or endorser for such sums as may be mutnzally agreed
upon, but the whole sum so loaned or advanced and remaining unpaid at any oéne time, not to exceed
fifteen hundred dollars upon the faith of the security her:y created. Now, Therefore, if any of the
indebtedness now existing as aforesaid, or any of the indebtedness that may be hereafter contracted
by the said Smith to the gaid Cruikshank as herein before contemplated, or any part of such indebt-
edness, shall become due, and be unpaid and remain due and unpaid for the period of sixty days ;
The said Alexander Cruikshank, his heirs orassigns may, at any time thereafter, whilst any such in-
debtedness remains due and unpaid, at his or their own option, sell said realesiut2, o any part thereof
at public sale to the highest bidder for cash, at the office of said Cruikshank or other public place in
the city of Peru, he or they first giving twenty days public notice o the time and place of such sale
by publication in a newspaper of said city. And upon such sale, the said Cruikshank, or his repre-
sentatives shall make, execute, and deliver to the purchaser a good and sufficient deed or deeds of con-
veyance of the property so sold,and which deed ordeeds shall operate azx full and complete conveyance'
of the premises, so that neither of the parties of the first part, or any other persons eleiming by,
through, or under them or either of them, (except under this conveyance), shall have any rig
title or intorest, legal or equlmb]u therein. And the moneys arising from such sale shall be applied
first, in payment of all reasonable expenses and charges arising in the premises; second, upon the
indebtedness of said Samuel G. Smith, as hercin before contemplated, to said Cruikshank until the
whole of such indebtedness, with interest and costs be fully . atisfied, and lastly, to pay over to the
gaid Samuel G. Smith or his proper representatives any remaining proceeds of such sale. Il is ex-
pressly understood and agreed, that at any such sale the said Alexander Cruikshank vz any other
person or persons in his behalf may become the purchaser, if the highest bidder. 1t ix further
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agreed and promised that at any time heveafter when the said Samuel G. Smith orhis representatives

shall have fully paid up all indebtedness now existing or hereafter created as hercinbefore mentioned

or contemplated with interest, and all reasonable costs and charges in the premises, then and upon

his so doing, he or his representatives, at his or their option shall be entitled to demand and receive

at his or their proper costs or charges a deed of release from the said Alexander Cruikshank or his
Teirs or assigns, free from any incumbrance created by said Cruikshank or those claiming underhim.
And the said parties of the first part, for themselves, their heirs, executors, administrators and as-
signs, do hereby covenant to and with the said party of the second part, his heirs, executors, admin-
istrators and assigns, that they are well seized of the premises above conveyed, as of a good and in-
defeasible cstate, in fee simple that said premises are free from all incumbrance except a Mortgage
upon said lots in Block sixty-four to John Carle & Co., for six hundred dollars aud upon said wi of
Lot 10, Block 151 to the Trustees of Schools for Town 33 North, range 1 East of 3rd P. M. for
Nine Hundred and thirty-five Dollars and that they: will forever warrant and defend said premises
against all lawfull claims and demands whatsoever. In witness whereof, the said parties of the first
part have hereunto st their hands and scals, the day and year first above written interlineations
authorizing heirs and assigns to sell and convey, made before signing.

rEITRERTIS

S. (. SMITH. seaL. g

M.A.SMITH.  S8&2

LR R T 2 L2 B
STATE OI' ILLINOIS, ]
LA SALLE COUNTY, ss. §

On this 2d day of March 1853, before the undersigned authority, personally appeared Samuel G-
Smith, to me personally known to be the person whose name is subscribed to the above deed, as
having exccuted the same, and acknowledged that he had freely executed the same for the uses
and purposes therein expressed. And Mary A. Smith, wife of the said Samuel G. Smith, to me
personally known to be the person whose name is subscribed to the same deed, appeared before
and was by me made acquainted with the contents of the same, and examined seperate and apart
from her said husband, whether she exccuted the said deed, and relinquished her dower to the lands
and tenements therein mentioned, voluntarily, freely, and without compulsion of her said husband,
and acknowledged that she executed the same and relinquished her dower in the lands and tene-
nents therein mentioned voluntarily, freely, and without the compulsion of her said husband.

e

WARREN BROWN. SUEAL

LE Rt
Justice of the Peace.

The defendant by his attorney objected to the introduction of said Indenture, upon the ground
that it was signed by S. G. Swith, and not by the defendant Samuel G- Smith : the court overruled
the objection and permitted said Indenture to be read in evidence: and the defendant duly excepted.

Plaintiff then called William Chumasero who testified : “As attorney for Cruickshank he did on
Tecember 15th 1859, at 11 o’clock A. M., at the south door of -the City Hall, in the City of Peru,
cell the real estate described in said Mortgaze to Nicholas Mare, he being the highest and best bid-
der thercfor, for $693.93: that lot 1 sold for $99.98: lots 2 and 8, for $150 each : lots 4 and
7 for $99.08 each : and lot 8 for $99.99: said lots were sold seperately: some other persons
were present ab sale, not certain whether any one bid but Marc: the indebtedness due on said Mort-
gage at time of sale consisted of notes and checks, and were in my hands for collection; the amount
{he lots sold for embraces costs of advertising and attorney’s fees, and all expenses attending the sale.
Before the sale I called on Smith: told him I had been instructed by Cruikshank to advertise and
sell upon said Mortgage; showed him the notes and insurance receipt which Cruickshank held
against him and to collect which I had been instructed to sell under the Mortgage: Smith admitted
said notes, check and insurance receipt to be correct; and that they were advances made upon said
Mortgage by Cruickshank to him, (Smith).” Here witness was shown said notes and checks which
he identified. Defendant objected to witness’ stating his conclusion as to what Smith admitted, but
that he shouldgive the laguage or substanee thereof used by Smith. Witness then repeated that he
could not give Smith’s language from recollection, but that he admitted that the notes &e., were cor-
rect and were advances made by Cruickshank to him under said Mortgage.
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On cross-examination witness testified: that he could not repeat the conversation between himself
and Smith at fime Smith made said admissions. Question by defendant’s attorney : What did said
Smith say that warrants you in saying that he, (Smith,) admitted that said notes and checks were
advances made upon said Mortgage?” Ans: “Smith said that one Imhpson held a4 mortgage upon
same lots, wished witness would procure said Mortgage and have lots sold for enough to pay both
Mortgages : witness stated to Smith what Cruikshank claimed was due him under the Mortgage as
before stated, which Smith admitted : but could not remember the precise langnage. Smith told wit-
ness that the Insurance receipt was for money advanced by Cruickshank to pay Insurance upon the
Touse: did not have the Imhpson Mortgage with him at that time: had known Smith about twenty
years: at date of Mortgage given by Smith to Cruikshank, Smith was the head of a family, having
a wife and childen, was a householder and occupied a house situated upon said premises; had contin-
ued to occupy said premises with his family from the date of sai¢ Mortgage to the present time:
said lots were all within one cnclosure, no appraisement of the property was made before the sale.

On direct examination, resumed, witness said he prepared a notice of the sale of said lots, which
was published in the “Peru Weekly Herald” a weekly newspaper published in said city of Peru on
November 10th 1859, a copy of which was shown to witness and identified by him. Question hy
Plaintiff’s Attorney: “What were said lots and improvements worth at date of said Mortgage 7"—
Objected to by defendant, for irrelevancy, objection sustained and exception taken by defendant.
Witness further stated that premises were worth at time of sale from $15007to $1800 ; that at date
of Mortgage they were worth considerably more, but property in Peru had greatly depreciated in
value since; the consideration of said notes and checks were not for the purchase money of said lots
or improvements made thercon ; witness was acquainted with Smith’s handwriting, that the signa-
tures to said notes and checks were in Smith’s handwriting: Smith did not state expressly what the
consideration of said notes, checks &e. were, except the amount paid for insurance as aforesaid.

Plaintiff then offerred in eyidence said notice of the sale of said premises to which defendant obs
jected, on the ground that there was a variance between the description of the landas described in
the Mortgage and in the notice; the court overruled the objection and defendant excepted. Said
notice is in words and figures following :

Mortgage Sale.

WHEREAS, Samuel G. Smith aud Mary A. Smith his wife, did on the 2d day of March, A.D. 1853,
excecute under their hands and seals, and deliver to the undersigned, Alexander Cruickshank, a cer.
tain Mortgage deed, with power to make sale of the following described property, viz: lots numbery
one, (1,) two, (2,) threc, (3,) four, (4,) seven, (7,) and eight, (8,) in Block Number sixty-four, (64,)
in the Ninawa Addition to the Town (now city of Peru,) in the County of La Salle and State of Illi-
nois, which said Mortgage was filed for record in the Recorder’s office of said La Salle county, on the
7th day of March, A. D. 1853, and recorded in Book 32, page 16, and which said Mortgage was ex-
ceuted as aforesaid, to secure the payment of certain sums of money at that time due and owing, from
said S. G+ Smith, to said Alexander Cruikshank, and such indebtedness as might be thereafter con-
tracted by said Smith to ssid Cruikshank, for advances and discounts of money &e. to be thereafter
made by said Cruikshank to said Smith, and on which is now dueand owing the,sumof about six hundred
and sixty dollars of principal and interest, and whereas default has been made in the paymentthereof,
the said S, (. Smith, and the same still remaining due and unpaid. Now therefore by virtue of the
power in said Mortgage contained, I shall proceed to sell the said premises above described with all
right interest or claim whatsoever, in law or equity of the said Samuel G. Smith and Mary A., his
wife, in and to the same, at Public Auction, at the south door of the City Hall, in the City of Peru,
aforesaid, on the 15th dyy of December, A. D. 1859, between the hours of 10 o’clock A.M:, and 4
o’clock P, M., tothe highest and bestbidder for cash, for the purpose in said Mortgage deed expressed.

Dated, Peru Nov. 10th, 1859. ALEX. CRUIKSHANK,

Mortgagee.

To this notice the printer’s certificate of publication is attaced, (vide Record, page 36).

The defendant waived all objection that the testimony of the publisher was not offered in place of
his certifieate.
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Plaintiff then offered in evidence said notes, checks, insurance receipt, identified as aforesaid by
witness Chumasero, to which defendant objected on the ground partially that there was not sufficient
evidence that the consideration of said notes &e., were advances made upon said Mortgage, and that
such advances could not be proven by parol. The court overruled the objection and defendantexcep-
ted; said notes &e. were then read in evidence. (Vide Record pages 81 and 32.)

Said witness Chumasero, further testified: “he was acquainted with the handwriting of Alexander
Cruikshank, that the signature to the deed now shown him was in said Cruickshank’s handwriting;
said deed was signed in witness presence. Plaintiff then offered in evidence said deed from Cruick-
shank to Mare, defendant objected for the reason that there was no proof of the delivery of the same
to plaintiff, the court overraled the objection ahd peiinitted tite deed to be réad in évidende, and de-
fendant excepted. (vide record page 32).

Here plaintiff rested.

The defendant called Noah Sapp, who testifizd : ¢ Live in Peru, have known defendant 12 years;
am a carpenter and joiner, am acquainted with the value of real estate in Peru, know the property in
controversy.

Question by defendant: ¢ What is the value of the Louse and single lot on which it stands?”’—
The plaintiff objected to the question and particularly to the witness testifying as to the value of the
several lots seperately. Objection overruled and exception taken. Witnessanswered: “house and
single lot are worth about $600; the lot adjoining on the west is worth about $150 ; the two adjoin-
ing on the east are about $150 each; the second lot west of the house is worth from $175 to $200 ;
don’t think the property {5 worth more or less than it was Dec. 15th, 1859.

Cross Examination: ¢I examined the house at Smith’s request; did not know at the time for what
piirpose ; he wished me to makean examination and appraise its value; think the property would be
worth more in one enclosure than it would in single lots, the fence and other improvements are very
old; could not state positively whether barn was on same lot as house ; would cbst about 840 to build
fence one of lots, similar to the present fence when new ; lots are 60 }4125 feet.”

Charles Blanchard, being duly sworn for defendand, stated the house was on lot 3] in contro-
versy; that he knew it from an examination of the miap of Peru and of the lots for the purpose of
discertaining upon which the house stood.

Cross examined : Could not swear positively from personal knowledge that house was solely oii lot
3, but from examination of the map, Was satisfied it was.

Defendant then called Ezra McKenzie, who testified : had lived in Peru and known defendant 20
years—carpenter by trade—iwas acquiitited with the lots—built the house upon one of them—was
acquainted with value of real estate in Peru Dec. 15th, 1859.”

Plaintiff objected to witness testifying as to value of lots separately—insisted that deft. should
show value ofall lots in the aggregate included in the enclosure. Objection overruled, and excep-
tion taken. Witness continued; rhat the house and lot on which it stands were worth $600 to $650,
thinks house stands on lot 8; lots one two, seven and cight are worth $150 each.

Cross Bxamined: The lots would be worth about $100 mote in one enclosure than takéd separate-
ly.

PIfE. admitted that defendant was owner in fee simple of the lots in controversy at date of Mort-
gage fivst offered in evidence.

PIff. then as rebutting testimony called Jacob Jacobs, who testified : was acquainted with lots in
controversy; lived near there ; were worth $1500 or $1600.

Walter McLain testified : « was acquainted with lots, were worth about $1500.

Cross Examination : “the witness Jacobs is a butcher; he (McLain) had lived in Peru six years:
was engaged as a clerk buying grain; never engaged in any real estate transactions.

This was all the testimony introduced on said trial.

The court found the issue joined for the plaintiff, whereupon defendant moved for a new trial, which
motionwas overruled by the court and defendant excepted, and final judgment was entered for plain-
tift. B




Eirrors assigned : »
1st. The ourt erred jn permitting the Indenture of Movtgage to be read in evideiice. (Record

page 14).
2nd. The court erred in permitting the “notice of sale” to be read in evidence. (Record page 36.)
3rd. The court erred in permitting the notes, checks, and insurance receipt, and cach of them to

to be read in evidence. (Zecord page 20.)
4th The court érred in permitting the Deed from Cruikshank to Mave to be read in evidencé.—

(Record page 22.)
5th. The court erred in finding the issues joined for the plaintiff, when the sime should have been

found for the defendant.
Gth. The court erred in overruling the motion for a new trial.
7th. The court erred in entering judgment for plaintiff, the proof showing that defendant was en-

titled to hold the samcas a omestead, under the Homestead Act, as against the claim of the plaintiff.
8th. The court erred in deciding that defendant could not claim the premises in controversyas a

Homestead, under the Homestead Act.
The Judgement of the court below is against law and evidence.
G. S. BLDREDGE, C.& M. BLANCHARD.
Att’y for Appellee. Att’ys for Appellant.
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v Mortzage Sale.

WinErEass, Samuel G. Smith aud Mary A. Smith his wife, did on the 24 day of March, A. D. 1853,
execute under their hands and seals, and deliver to the undersigned, Alexander Cruickshank, a cer_
tain Mortgage deed, with power to make sale of the following described property, viz: lots numberg
one, (1,) two, (2,) three, (3,) four, (4,) seven, (7,)and eight, (8,) in Block Number sixty-four, (64,)
in the Ninawa Addition to the Town (now city of Peru,) in the County of La Salle and State of Ill;-
nois, which said Mortgage was filed for record in the Recorder’s office of said La Salle county, on the
Tth day of March, A. D. 1858, and recorded in Book 82, page 16, and which said Mortgage was ex-
ccyted as aforesaid, to secure the payment of certain sums of money at that time due and owing, {from
smm, to said Alexander Cruikshank, and such indebtedness as might be thereafter con-

tracted by said Smith to ssid Cruikshank, for advances and discounts of money &e. to be thereafter
made by said Cruikshank to said Smith, and on which is now dueand owing the sumof about six hundred
}_{;(Lsixt dollars of principal and interest, and whereas default has been made in the payment thereof,
e saim, and; the same still remaining due and unpaid.  Now therefore by virtue of the
power in satd Mortgage contained, I shall proceed to sell the sajd premises above described with all

»  right interest or elaim whatsoover, in law or equity of the said Samuel G. Smith and Mary A, his
~, Wife, in and to the same, at Public Auction, at the south door of the City Hall, in the City of Peru,
aforesaid, on the 15th dyy of December, A. D. 1859, between the hours of 10 o'clock A. M:, and 4
o’clock P. M., tothe highest and bestbidder for cash, for the Ppurpose in said Mortgage deed expressed.

Dated, Poru Nov. 10th, 1859. . - ALEX. CRUIKSHANK,
- 5 ) N ) .7”)71'/!]"!}!’(’».7 ~
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Piage L2 5
« Tyis InpENTURE, Made this, second day of Mareh, A. D, 1858, by and between Samuel G-
Smith and Mary A. Smith of the.City of Pery, in the State of Illinois, parties of the first part, and
Alexander Cruickshank, of said City of Peru, party of the second part, Witnesseth: That the par-
ties of the first part, for and in consideration of the sum of fifteen hundred dollars, reccived to their
full satisfaction, of the said Alexander Cruickshauk, the receipt of which is héreby acknowledged,
do hereby give, grant, bargain and sell to the said Alexander Cruickshank, and his heirs and assigns
forever, the following described real estate, situate in the county of La Salle and State of Illinois,
and known as Lots one, two, three, four, seven and eight, in Block sixty-four, (1, 2, 8,4, 7, &8y
Blk. 64,) and the west half of Lot ten, in Block one hundred and fifty-one, (w.1-2 Lot 10, Blk. 151)
All in the town plat of Ninawa, otherwise known as the Ninawa A ddition to the town of Peru: To
have and to hold the same to the said Alexander Cruickshank, and to his heirs and assigns, in trust,
as hereinafter expressed, that is to say: Whereas, the said Samuel G. Suiith is now indebted to the
said Alexander Cruikshank for advances and discounts of money to the said Samuel by the said Al-
ciander; and whereas it is contemplated by the parties that the said Alexander Cruickshank may
hereafter, and for such length of time as may be agreeable to botlr parties, and from time to time, |
at such times as may be mutually convenient and desirable, make loans of money to eaid Smith, or': |
advancements for. his account upon the ¢hecks, notes, drafts or other 2vidences of indebtedness of
* #aid Smith, whether as maker, acceptor, drawer or endorser tor such sums as may be mutnally agreed
upon, but the whole sum so loaned or advanced and remaining unpaid at any én¢ time, not to exceed
fifteen hundred dollars upon the faith of the sceurity hereby created. Now, Therefore, if any of the
indebtedness now existing asaforesaid, or any of the indebtedness that may be hereafter contracted
by the said Smith to the said Cruikshank as herein before' contemplated, or any part of such indebt-
edness, shall become due, and be unpaid and remain du¢ and unpaid for the period of sixty days ;
The said Alexander Cruikshank, his heirs or assigns may, at any time thereafter, whilst any such in-
debtedness remains due and unpaid, at his or their own option, sell said real estate, or any part thereof
at public sale to the highest bidder for cash, at the office of said Cruikshank or other public place in
the city of Peru, he or they first givitiz ti¥enty days public notice of the tite and place of such sale
by publicatioti in a newspaper of said city. And upon such sale, the said Cruikshank, or his repre-
sentatives shall make, execute, and deliver to the purchaser a good and sufficient deed or deeds of con~
veyance of the property so sold,and which deed ordeeds shaf perate asa full and complete conveyance’
of the premises, so that neither of the parties of the first part, or any other persoas ¢l@iming by,
through, or under them or either of them, (except under this e¢onveyance), shall have any rights
title or intorest,.legal or equitable therein, And-the moneys arising from such sale shall be applied
first, in payment of all reasonable expenses and charges arising in the premises; second, upon the
indcbtedness of said Samuel G. Smith, as hercin before contemplated, to said Cruikshank until the
- whole of such indebtedness, with interest and costs be fully satisfied, and lastly, to pay over to the’
i said Samuel G. Smith or his proper representatives any remajning proceeds of such sale. It is ex-
pressly understood and agreed, that at any such sale the said Alexander Cruikshank or any other’
- person or persons in his behalf may become the purchaser, if the highest bidder. Tt is further
: ay_?récd and promised that at any time hereafier when the said Samuel G. Smith or his represetatives
shall have fully paid up all indebtedness now existing or hereafter oreated as hereinbefore mentioned
- or contemplated with interest, and all reasonable costs and charges in the premises, there and upon
his so doing, e or his representatives, at his or their option ghall be entitled to demand and receive
at his or their proper costs or charges a deed of release from the said Alexander Cruikshank or his
Teirs or assigns, free from any incumbrance created by said Cruikshank or thosc ¢laiming underhim.
And tho said parties of the first part, for themselves, their heirs, executors;-xUministrators &Fd<ade
i * mgnsy do hereby covenant to and with the said party of the second part, his heirs, executors, admin-
{ istrators and assigns, that they are well sdEred of the premises above conveyed, as of a good and in-
defeasible estate, in fee simple that said premises ate free from all incumbrance except & Mortgage
upon said lots in Block sixty-four to John Carle & Co., for six hundred dollars and upon said wi of
Lot 10, Block 151 to the Trustees of Schools for Town 33 North, range 1 East of 3rd P. M. for
Nine Hundred and thirty-five Dollars and that they' will forever warrant and defend gaid premisca
against all lawfull claims and demands whatsocver. In witness wheroof, the said partics of the first
part have hereunto set their hands and seals, the day and year ‘first above written - eLutin Biauiliy
authorizing heirs and assigns to sell and convey, made before signing-
8. G. SMITH.  'fean’s

1 s ' . . M. A.SMITH.

STATE OF ILLINOIS,
LA SALLE COUNTY, gs.*J
On this 2d day of March 1853, before the undersigned authority, pcrb:onnlly appeared Samuel G-

Smith, tg‘;’fﬁrsonally known to be the person whose name is subscribed to the above deed, as
having ex@uted the same, and acknowledged that he had freely cxccnl:ed the s:m‘xc é‘or' the uses
and purposes therein expressed. And Mary A. Smith, wife of the said Samuel G; Suiith, to mo

) personally known to be ¢he person whose name is subscribed to the same decd,’:\ppcarcd before
‘ and was by me made acquainted with the contents of the same, nn.d cfmmucd séperate and apart
from her said husband, whether she executed the said deed, and relmqmsh'cd hcr dower .to the lands
and tenements therein mentioned, voluntarily, freoly, and without compuluon-ot her #aid huslnmd\-
and acknowledged that she exccuted the pame and relinquinshed heydower In lh'e‘ !:mds aud tene-
ments therein mentioned voluntarily, fl%cly, and without the compulsion of her said hushand.

sssianee

WARREN BROWN. SSians

sasteade

esazrzere

* Justica of the Peucr,
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o) irofs assigned :
lat The Gourt erred in permlttmg the Ind
page 14).
* 9nd. The court erre
3rd. The court erred in permitting the notes, cheoks,
" to be read in evidence. (Record page 20.) .
4th. The court erred in permxttmg the Deed
(Record page 22. )
5th. The court erred in findin
ound for the defendant.

" Bth. The court erred in ovetruhng the motxon for a new trial.
7th. The court erred in entering judgment for plaintiff, the proof showing tha.t defendant was en-

titled to hold the samcas a Homestsad, under tho Homestead Act, as against the claim'of the plmntlﬁ"
gth. The court erred in deciding that defendant could not claim the premises in controversy as '

Homestead, under the Homestead Act. . >

onture of Mortgage to be read in evidente. (ifc'cofd

d in permlttmg the “notice of sale” to be read in ovxdcnce( (Retord page 36. )
and insurance receipt nnd each of them to

from Cxulkshank to Marc to be read in evxdence —_

g the issues Jomed for the plaintiff, when the same shou]d hn.ve been-

The Judgement of the court below is against law and evidenco. ' o BT IR L
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