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STATE OF ILLINO!S,




n the Supreme Sonet of Fllinais,

THIRD GRAND DIVISION. APRIL TERM, A. D. 1864.

JAMES PRATT,
Plaintiff in"Brror,

vs.
RUSSELL GRIMES,

Defendant in Error.

ABSTRACT.

1 Pleas at Kendall County Circuit Court at a term thereof begun
and held on the first Wednesday following the first Monday of April,
A.D., 1859.

1 Affidavit for capias, filed July 2nd, 1852,

2 States James Pratt to be indebted to Russell Grimes in sum of
$725 00.

8  Capias returnable to fourth Tuesday of November, A. D., 1852,
4 and return of Sheriff of arrest of defendant thereon July 3, 1852,
filed November 20, 1852.

5  Bail bond dated July 3, 1852.

6  April Tth, 1857, October 6th, 1857, April 5th, 1858, and October
8 Tth, 1858, cause continued.

8 March 26, A. D., 1859, Russell Grimes caused his declaration to
be filed, entitled ¢ Of the April Term A. D., 1859, of- said- Court.

9  Declaration. Common Counts.

10 Declaration endorsed by clerk, < Fied this 26th day of March,
1859.” ; v

11 April 6th, 1859. Record from Cook County Court of Commep
Pleas, filed by Grimes in this cause, in the words and figures follow-
ing, to wit:

M.: .



11 “IN THE COOK COUNTY COURT OF COMMON PLEAS,

JAMES PRATT IN CHANCERY,
8. OF THE APRIL TERM, A. D. 1859.
RUSSELL GRIMES,} April 4,1859.

It appearing to the Court that the said complainant has failed to
file a new Injunction Bond in accordance with an order heretofore
entered in this cause, requiring said complainant so to do,-or that
injunction be dissolved :

On motion of defendant’s solicitors, Arnold, Lay & Gregory, it
is ordered that injunction heretofore issued in this cause be and the
same hereby is dissolved.”

12 Certificate of Clerk of Cook County Court of Common Pleas to
foregoing record.

12 On same day, April 6th, 1859, defendant James Pratt is ¢ three
18 times solemnly called,” and defaulted, damages assessed at $1675.00
and judgment therefor.

16  Clerk’s certificate to transcript.

ERRORS ASSIGNED.

1. That said Russell Grimes, (plaintiff below,) did not file his
declaration in apt time.

2. That no rule to plead was taken on said James Pratt, (defend-
ant below,) or entered in said cause.

8. That said judgment is contrary to the statute.

4, That said James Pratt was entitled to Jjudgment as in case of
a nonsuit.

5. That said judgment is in favor of said Russell Grimes, and
against gsaid James Pratt, whereas by the law of the land, said
judgment should have been in favor of said James Pratt and against
said Russell Grimes.

FULLER & HAM,
Attorney's for JAMES PraTT,
Plaintiff in Error.
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$n the Supreme Sowd of Bllinois,

PHIRD GRAND DIVISION.  APRIL TERM, A. D. 1864,
i A
' JAMES PRATT, e
Plaintiff in Error,
V8.
RUSSELL GRIMES,

Defendant in Error.

BRIEF FOR PLAINTIFF IN ERROR.

This is an aotion of assumpsit, commenced July 2d, 1852, and
declaration filed March 26th1859. Judgment without rule to plead
or other order or notice, by default, Aprel 6th, 1859.

1. The Defendant below (James Pratt) was entitled to judgment, - Y
as in case of a nonsuit at the April Term, A.D. 1853, of said

Court, no declaration having been filed.
1 Scates Comp. p. 253, Tit. Pleadings.
Rev. Stat. 1845, Chap. 88, § 8.

"The Plaintiff below, having failed to file his declaration ten days
before the Second Term of the Court, could not default the De-
fendant below and take judgment.

II. The record discloses that on the 6th day of April, A. D,
1859, the Plaintiff below filed a copy of a record in the Cook
County Court of Common Pleas, dissolving an injunction in a case
pending on the Chancery side of that Court, wherein James Pratt
(Defendant below in this case) was Complainant and Russell Grimes
was Defendant; and it may be argued that the Plaintiff below in this
case was by said injunction prevented from filing his declaration be-
fore he did. But
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A. The record from Cook County does not state what the injunc-
tion therein mentioned, restrained.

B. The Plaintiff below filed his declaration on the 26tk day of
March, A. D. 1859. The injunction was dissolved Apr:l 4th, 1859,
nine days after the filing of the narr., showing that such filing was
not restrained. This appears in the record.

C. But at least some rule to plead should have been entered, or
some order made or notice to the Defendant below, given, in the
premises.

Suppose the injunction had restrained proceedings in this cause.
The Defendant below knew that it was dissolved April 4, 1859.
He knew that filing the declaration, if restrained before, could not
be done until that day, and that no default could consequently be
taken until the next term of the Court, as the April Term was al-
ready in session, commencing on the very day of the dissolution of
the injunction, to wit: the first Wednesday after the first Monday
of April, 1859. Yet the Defendant was defaulted on Friday, the
6th day of April, A. D. 1859, two days after the dissolution of the
injunction.

D. Even if the injunction restrained proceedings in this cause,
the record does not disclose when it was granted, and it may have
been years after the institution of this cause, and after the declara~
tion should have been filed.

E. The Defendant below was entitled to ten days after the filing
of the declaration in which to plead. If the injunction restrained
such filing, then the narr. could not lawfully be upon the files until
on or after the 4th day of April, A.D. 1859, the day the injunction
was dissolved, and if the narr. was upon the files before then, the De-
fendant was not obliged to know it. The Defendant svas therefore,
upon the hypothesis that the injunction restrained the filing, enti-
tled to at least ten days from the dissolution to answer a narr. filed
thereupon, but the judgment here was taken two days after the
dissolution,
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F. If on the other hand, the injunction did not restrain the filing of
the declaration, then,. of course, the Defendant below was entitled
to a nonsuit, as the filing Wag not in time. (See B. ante.)

G. Judgmc’it by default \cun not be taken except in cases where
declaration has been filed ten days before the term.
Gore vs. Smith, Breese 261, 1 Scates Comp., p. 261, Tit. Judg-
ments, R. S., Chap. 83, § 13.

ITI. The Court should observe also that the sum sworn to in the
affidavit for the capias was $725. The judgment is for $1675.

This excess of $950 cannot be explained on the ground that it
was interest as in Phellips vs. Kerr 26 Illinois 213.

IV. The record presents the following:

That a plaintiff having failed to file his declaration within the
time required by law, and the Defendant being entitled to judgment
for costs, and the case having remained upon the docket for nearly
seven years undisturbed, the plaintiff may then file his declaration,
and without notice to the Defendant, or any rule to plead or order
in the premises, default the defendant, and take judgment for twice

and a half-as, much as originally claimed.
\ ‘ LIRS : 1 Y

" This consequence would flow from permitting a judgment so taken '

to stand, and the Statute intended -to protect would not be worth

the’ paper on which it is printed.

V. There being no bill of exceptions, it is suggested that the
record of the dissolution of the injunction, is improperly introduced
into this record. If not before this Court, the judgment must a
JSortiori be reversed.

VI. If the Plaintiff in Error was entitled to judgment below, as
in case of a nonsuit, the Court here may upon reversing the judg-
ment, order the suit below to be dismissed.

FULLER & HAM,
Attorneys for Plaintiff in Error.
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SUPREME COURT OF ILLINOIS.

APRIL TERM, A.D. 1864.

JAMES PRATT,

Defendant below, and Plaintiff in Error,

8. Error to Kendall.

RUSSELL GRIMES,

Plaintiff below, and Defendant in Error. /

BRIEF FOR DEFENDANT IN ERROR.

This suit was commenced in July, 1852. No declaration was filed
at the first or second term; but no notice for a non-suit was made by
the defendant on this account, nor any other objection. The cause
was continued from term to term without opposition on either side, till
the April term, 1859.

At that term the plaintiff filed his declaration eleven days before its
commencement. The defendant failed to plead, and was defaulted
accordingly, and judgment entered on the default. He now seeks to
set this judgment aside, and assigns the following reasons:—

1. That the declaration was not filed ten days before the second
term, and the defendant was, therefore, entitled to a non-suit.

Tt is admitted that the defendant was entitled to a non-suit, but in
order to avail himself of this right, he should have made a motion to
that eflect in the court below.

‘lt court was not required to non-suit the plaintiff of its own
aceord, without being asked to do so by the defendant.
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The statute simply says, *the defendant shall be entitled to a judg-
ment, as in case of a non-suit;” but the statute nowhere says that the
court shall non-suit the plaintiff, without any application from either
party ; nor has this, it is believed, anywhere been the practice. The
object of the statate is clear. It is intended to prevent the plaintiff
from harassing the defendant by unreasonable delay. It allows him
until ten days before the second term to file his declaration ; and if he
does not file it then, the defendant may have the suit dismissed. This
is certainly all the protection the defendant wants, and all he has any
right to ask. If he chooses not to dismiss the suit, he must abide by
the consequences; and after the plaintiff has filed his declaration, and
taken his default, it would probably be too late to move for a non-
suit, even in the court below.

By Sec. 14 of the Practice Act for Cook county, of Feb. 12,1853,
the plaintift is entitled to judgment, unless the defendant files an affi-
davit of merits, etc., with his plea.

But it was never supposed that error would lie, becanse the defend-
ant having failed to file his afiidavit, and no motion being made by the
plaintiff, the court did not enter judgment. On the contrary, even if
the plaintiff did ask for judgment, the court might still give the
defendant time to tfile his aftidavit, and there would be no error. .

Yet the language of the statute in each case is the same.

The right in each case, also, is one that the party may waive; and if
the defendant fails to moye.for a non-suit for want of a declaration, the
plaintiff may well suppose that he has waived his right. It certainly
seems highly unreasonable for the defendant tosit by, and see the
plaintiff going on with his suit, even to judgment, without ever raising
any objection, and then, years afterwards, come into this court, and
seek to reverse the judgment, solely because the court below had not
of its own motion done for him what he had never seen fit to do for
himself. IIe had full notice of the suit; he knew that the plaintiff
might file his declaration at any time; and his duty was plain, either
to have the suit dismissed, or to see to it that his pleas were filed in
due season.

II. The plaintiff in error objects that the declaration was not filed
ten days betore the commencement of the term at which the default
was entered.

It this were so, it is admitted that the judgment should be reversed.

But the plaintiff is here mistaken in point of fact. The declaration
was filed March 26, 1859. The term commenced on the first Wednes-
day after the first Monday in April, as shown by the record and by
the plaintifi’s brief. But the first ‘Wednesday after the first Monday,
in April, 1859, was the sixth day of the month, as will at once appear
on reference to the almanac for that year.
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And from March 26th to April 6th, are cleven days, or one moro
than the statute requires between the filing of the declaration and the
commencement of the term.

III. Itis objected, that there was no rule on the defendant to plead.
But “the objection that judgment was given without a rule to plead,
cannot be assigned for error. If, according to the practice of the
court below, a rule to plead ought to have been entered, the proper
course would have been to apply to the court below to set aside the
judgment for irregularity.”
Marshall v. Mawry, 1 Scam. 232.

L[V. The next objection is, that the judgment is for a larger snm
than that claimed in the affidavit.

But this court has repeatedly held that when the defendant is actu-
ally served®with process, and judgment is rendered for more than
was claimed in the affidavit, it is no ground of error. It is cnough if
the judgment does not excced the damages laid in the declaration.

Palmer v. Logan, 3 Scam. 56.
Lowley v. Berrian, 12 111. 202.
Plato v. Twrrill, 18 Ill. 275.
ZLhompson v. Turner, 22 111. 389.

V. The plaintiff' in error insists that the defendant cannot claim to

" have been restrained from filing his declaration by the injunction ; be-

cause the record does not state what the injunction restrained—nor
when it was granted.

The defendant admits that this position is correct, and that there is
no proot before the court of either of the above facts. The case there-
fore will have to be decided without reference to the injunction, and
the defendant will not take up the time of the court, with any argu-
ment on that point.

GEORGE PAYSON,
Attorney for Defendant in Error.
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STATE OF II q‘q‘%\(}i\i -
B s O <I§U RT, & } > @he Leople of the Stute of JMMinnds,

~ A /-’
To the Clerk of the ﬁm coen . _Court for the County.-%[é_/_‘::f:&-.‘?_\“_-_ﬁ._-(}reeting:

%f (ause, Chy the record and /zzacec(/z'?iyd, as alio in the rendiion o]/‘
e /Zz(//fmmzb oA @ plow whick was in the Wi

%%Q ﬂ//gw%ﬂlﬁl//, /a/bzw //ﬂ ///—/ajy Zf/ézw/ //c/mewy

B

a,/a/#m/(mf ...... i v sad mmz%éd/o 020072 Kath intervencd, to the on 242% @/// the
a; gggd(”é/ 0&%4\ M

~

...... ~ s we’ ave’ informed {y /;’4 TS
coﬁy&%u'%/o ................................................................................... and we’ /2'&77 tm//a%?y

thals creol should e covvected, / any e to, tn due’ fovm and manner,

and thals /Zad/lk'ﬂ b done Lo the /Mz'z/zéd aforcsard, command o thal {/é
/kt&mwzé) //ﬁco/é\ le /[z'an, you z/z-)/c%zc/// and ¢ mﬂé_, wnthoul f/c/ﬂy gend

lo ouro /.l;d/l},'c’J ﬂ/ the @%//-zamc Cowslr the record and //-Zamefé%z ) r// e
/z%a.'?z/ aforcsaid, wilk all //&/)7:/ /mmﬁ'}z/ the same, under® yom@ seal, g0 Hal>

we may Sawe the same /a//ﬂe our //l—td/ﬁ'ed atlosesaid at Obtawa, in e g/asz/n

0/ﬁ S Salls, on the %édl‘ (%em/ay (%mo the {éfm/ @//mm/ay e @?ea/ nezt,

that the record and /&iaceedé%iyz, /cm/ a'myzecz‘ea/, we may cause to te done
; thesern, Lo coveect the crror, w%a/f@/ 9‘7/2‘ ol /f{ lo Lo done accoza/m/ lo law.

f/‘? (»0///217 /’é /////{///C&L
Witness, Fhe Hon. FOENDCATON,  Chief Fustice of
our said Fouet, angl the Feal theceof, al Otlawa, this
Ao : day of  7~=Crn ey
in the Mear of Cur Loed One Thousand §ight Jun-
deed and Jrxty . f=r=

oL

Llerle of the Jujureme Fouet.

6/. 7). Flcec @4/1,«/}—‘
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STATE OF ILLINOIS, o A van )
SUPREME COURT. | The Leaple oT e State of INinwis,

To the Sheriff of /27 ¢ e nn > County, GREETING :

E_’i}b’,ﬁnu;‘,’ik‘, Cho the recod and ///zwccf/ &z/J and (z[tr v he rendilicn’ ¢ /o
the /2&[&}72&7&/() 0/@ «w :& i which was in the Zﬁm e —

%0(&2/:) / S e te e 501&73// le //940 Lhe /&(&V //;’Z(’(}/ /c/mcw/’

- R //M mwa/ (l?l(//d[ﬁcé’(’(/?l 7z //
which said /z&[// /12022/:) we’ /rwy rzzum/ Lo / o L 0//7/ / enlo ourd j///&//lf

Gowelr ¢ / the Hule a/ M lpnoes, at Oltawea, e %af/ Lhe //a//zcw //mra/

Lo covecl Lhe ciiors i Lhe dame, due /r/mz/ aud manncr, accoide 2% lo law -

_//I(’/'L/P/'(’ e fonmmand fifau, //g%// /n(/ and /mx/@/ men/ off

comfilasnean/ ..

(,j/LM

/(»‘//w ‘F/mm / /ow /w/, nolice Lo // 7 J{m/

Lhal .. Z» e ‘7 /aom( /éﬁw lhe /zu/ Lees // cwr satd

/e/umﬂ/’ /)(wz/ a/ //; ncrl Loty (/J///!/ /4 wil, (v /(/ /,,//,,,} (// ( v,
i dad Hate, on' te /ua/ ucse wy (////w« the thisd C //o/m/(/ o //) 0!
nezt, lo fea the recowd and //mwcz/ ad a/ézw(m/ awd the creows (// g/m(/ //

A{L shall see //, and /z&z//{i/ le do and receive what said Couit

d/fz// azz/wO 2 // g /c/(z/// and fave 4 et Mow Hose e nanes //"_) Shode 4 /
w/o//y /ozo d/ a///wa //c J(zu/ /ZW.UGC f fz/w

/)

nchee, /og c’//mo /A the beg receel.
//()/}/(///7(1/ // //(///{LC
Withess, The Jon. , Cheef  Sfuslice n/ LT

sacd Fouel, and the Feal l/uu of, al ////au a, this L0 ==
day of e the year of our Yoid /’m

Thousand §iq J/L/ Hunidead anel Finls 1§~ f‘r—u/(

ol N
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