13128

Supreme Court of Illinois

No

Hughes

VsS.

Streeter

71641 07






e -;“ " .
” %
i ' .
= p
= - -
o~ .
\ X 4 \
& M) 3
bl 4
y .
L ey b .“:‘.
o i , » K
R TN

. Supreme Court-—Third Grand Division.

APRIT TERM, 1860.

e G

( JOHN HUGHES,
. ' : VB. s | +  Error to Cook Circuit Court.
it SAMUEL S. STREETER. ) .
o Rec.p.1 .. Plaintiff filed his motion at the September term, 1839, to quash an execution

issued on a judgment obtained by defendant against him, on the 16th day of
Alguﬂ, 1859, for six hundred and sixteen ninety-two oné-hundredths dollars and
% .

costs,

9 Thereupon, the defendant, by Dewey his attorney, entered his cross-motion,

founded upon an affidavit filed 16th August, 1859, for an order sctting aside and

vacating the sale of certain real estate, made under a former execution, issued

5th. Oct. 1857, numbered 8150:—and the return thereon of satisfaction, and

defendant offered to stipulate to bid the full amount of the judgment and costs,

for the property so levied. upon and sold on said former execution.

3 And afterwards, on the 18th Oct. 1849, the court rendered a judgment on
said motions, over-ruling the said plaintiff’s motion to quash said execution issued

16th Aug. 1859, and also. setting aside and vacating the sale of certain real estate,

situate in Joe Daviess County, made by the sherift of said county, on the 27th

day of February, 1857, under and by virtue of an execution issued 5th day of

October, 1857, upon the same judgment for $618 92 and costs. And also set~

ting aside and vacating the return of the sheriff endorsed thereon, togetier with.

the subsequent entry of satisfaction of the judgment aforesaid.
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‘Whereupon the plaintiff' filed his bill of exceptions, as follows:

Plaintiff to maintain his motion read in evidence the following pieces of
evidence :

Fivst. A written notice of this motion—a copy of which was served on

defendant’s attorney, 3d Sept. 1859.

Second. An execution in favor ot defendant and against the plaintift for
the sum of $618 92 and costs, issued out of this court, upon said judgment, and
bearing date the 5th day of October, 1857, directed to the sheriff of Joe Daviess
County, and by him returned with the following' endorsements and returns:
“Received this execution for collection this 6th day of October, 1857, at the
hour of 10 o’clock, A. M.”

3

“By virtue of this writ [ have this 7th day of October, 1857, levied upon the
following described tract or parcel of land, to wit: A part of the east half of the
south east quarter of section number twenty-six, in township number twenty-
nine north range, wumber two east of the fourth principal meridian, in Joe Daviess

County, Illinois, econtaining seventy-four acres more or less.”

¢ Made six hundred and sixty ten-hundredths dollavs, by sale of the property
described in the above levy, the amount of the judgment, interest and costs in
this execution, and the purchaser being the plaintift) the samd is returned satis-
fied this 27th February, 1857.”
" Third. Another exceution in favor of defendant, and against plaintiff on
said judgment, for the sum of six hundred and eighteen doltars and ninety-two
Gonts and costs, out ot this Court, and bearing date the 16th day of August, 1859,

directed to the sherift’ of Joe Daviess County.
Fourth. Affidavit of' S. T. Napper.

S. T. Napper being duly sworn, testified and says: That he never saw or
knew the plaintift or his attorney, E. Smith, until about the 7th July, 1856, nor had
any communication or correspondence with cither of them prior to that time. After
that date said Smith called on deponent, and proposed selling him said Street-
er’s claim on said land ; deponent declined buying after investigating said claim;
that he never encouraged said Smith to renew said ofter, or to expect that said
deponent would at any time purchase said claim prior to the expiration
of the redemption from said sale ; that he never caused said Smith to delay or
forbear to redeem said land from the sale to deponent, by any act, word or deed,
tending to induce said Smith to believe, or expect that any mrrangement could

be made with deponent in relation to the redemption of said land on or before
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the expiration of the time allowed by law for redemption for said sale; that he
never made any arrangement or agreement with said Mughes or Streeter or with
his attorney, to take his redemption money on suid sale, under the foreclosure,
and transfer his claim to said Streeter, or give said Hughes a year to repay it, or

to buy said Streeter’s claim thercon, as stated by E. Smith, in his aflidavit.

That he has made an agreement to gell the premises to said Hughes, or to his
family’s use, which now rests in parol between the parties; that it was made
about the 1st day of July last, after right of redemption of said Hughes, or his

grantee had expired.

That sometime in July deponent called ow said Smith, at his instance, when
deponent oftered to sell his claim on the land to said Smith, if he would give
enough, but said Smith did not make deponent a definite offer, and no agreement

was entered into, verbal or written.

That afterwards, about the 15th August, Smith told deponent he had $1,600
American gold, and that he would give it to deponent for his claim on the land.
Deponent promptly declined to take it. Deponent offered next day to take $2,500,

which Smith declined to give.

That these offers are all the negotiations had between- deponent and said

Smith, prior to 18th August, 1859.

Defendant then oftered in evidence :-
Fifth, Afidavit of E. S. Smith.

E. S. SMITI, being first duly sworn, deposes and'says: That an execution
issued from the Cook County Circuit Court, upon a judgment rendered in favor
of the said Samuel S. Streeter, and against the said John Hughes, and directed
to the sherift of Jo Daviess County, and on the 17th October, 1857, the sherift
of said County levied upon certain lands of the defendant, and described them
as a part of the east half of the south-cast quarter of Section twenty, Township
Twenty-nine, north of Range Two, east of the fourth principal meridian, con-

taining seventy-four acres more or less.

That on the 27th February, 1858, the sheriff made ssle of the property as
levied upon, and bid in for the plaintiff on said execution, and no deed has yet

been given by the sheriff upon said sale.

That on the 15th March, deponent, for the first time, discovered that the
description was imperfect, and that the deseription sct forth in the sherift’s certifi-

cate will not convey defendant’s property, in a elear and pevfect manner, as the

-
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defendant ovned the whole of the e. %s.e. } of said section, exceptso much-as -

was taken by the rail road passing through the track.

That the plaintiff, S. S. Strecter, resides in Troy, N. Y., and that this depo-
nent had management and control of the judgment and sale, and not being
familiar with the property, had supposed that the description as set forth by the

sheriff was correct and perfect. (Sworn to 16th Aug. 1859, and filed.)

Sixth. Defendant also read in evidence the following notice: That amotion
has been made by said plaintift, before said Cowrt, to set aside the sale made on
the exccution for the cause that the description of the property as made, is so im-
perfect that it is impossible to ascertain therefrom what number of acres was

sold, and what part of the tract of land was intended to be sold by the sheriff on

the execution.

Defendant also read in evidence,

cht’nth. Affidavit of E. S. Smith. EZEKIEL S. SMITH, being duly
sworn, deposes and says: that on the 5th Oct. 1857, judgment was rendered in
this Court in fiwvor of said Streeter and against said Hughes for $624 92, dnd
costs; that execution issued, and was levied, as was supposed, upon Hughes’
farm, and sold to plaintiffy that the description of the property by the sheriff was
a “Part of the E. 3, 5. E. } S. 26, T. 29, N. R. 2, E. of the 4th P. M., in Jo
Daviess County, containing 74 acres, more or less,” which description appears to

be incorrect.

That in May or the Istof June last past, Deponent being informed that Ste-

_phenson T. Napper, had foreclosed a mortgage upon the farm of said Hughes,

" by seire facias, without notice to said Streeter, he then wrote to 1. Rhodes at

New York city, to inform said Streeter, that the claim to said Napper, would
have to be paid in order to protect his interest, and that about same time,
Hughes applied to Deponent, to have Streeter pay the money due to said Nap-

per, and give said Hughes time to pay the same, so that he might save his farm.

That at said Hughes’ urgent solicitation,one George Farrington, some time
in June last passed, called upon said Hughes to arrange with him for redemp-

tion of the farm; and was informed by said Hughes, that said Napper hadagreed

_to take the money due him at any time, and transfer his claim to said Streeter,

Some time in July thereafter, Napper called on Deponent in Chicago, and
agreed cithier to transfer his elaim to Streeter, or purchase his claim, and agreed
to give suid Hughes an opportunity to redeem for one year, ov make some mu-

tual arrangement with this Deponent.
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That Napper. did net eall on Deponent afterwards as agreed, and that on or
ghout the 10th August last, Streeter called on Hughes, and that ITughes then
urged Streeter to redeem the farm from Napper, if he could do so in any way
to save the farm, that he might have an opportunity to pay the debt and retain

the place.

That on the 14th August last, Deponent called on Hughes, and said Hughes
then, and also on the following day, urged Deponent to so arrange with Napper,
as to save the farm, and give him or his Son time to pay, which Deponent agreed
to do if possible, and did then on the 15th August last, offer to pay said Napper
the sum of $1,542 in gold, that being the full amount due him with ten per cent.
interest thercon; and did then tender to said Napper said amount in American

gold, which said Napper refused to take, saying he was not in want of’ money.

That on the 15th Aungust atoresaid, he discovered for the first time that the
description of the property as made in the sale of the Sherift to said Streeter,
was imperfeet, and did not fully convey the property designed to be sold upon
said exeéeution, and then so informed said Hughes, and was informed by him
that the prdpéf@.f was correctly described in the Mortgage sale to said Napper.

That said Hughes requested Deponentto take the necessary steps to 1edeem
said property, and that Deponent that night returned to Chicago, and on the
next day being the 16th of August last, he caused an execution to be issned
upon the judgment of said Streeter, directed to the Sherift' of Jo Daviess Co.,
and on the 18th August then next, Deponent paid into the hands of the Sheriff,

¢ of said County, $1,600 American gold for said Streeter, and directed said She-

riff' to levy the execution upon the property of said Hughes, and pay the money
to said Napper, that the same was to redeem the land from his Mortgage sale,
which expired on that day, that the sum of $1,542, was the amount to be paid

to said Napper.

That the Sherift' did then make the proper endorsements and certificates of
all of which said Napper had notice.

That he believes that said Hughes has not requested any one to move to
vacate the levy, that said motion is in fact made by the procurement of said
Napper, as Deponent believes ; and that Deponent is informed that said Napper
refused the money from the Sheritt) and said /e was going to set aside the
Streeter execution,

That the farm is supposed to be worth at least $3,500; that said Iughes is

entirely unable to pay hisx debts, that the redemption of the property from the
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sale of the said Mortgage foreclosure, is the only way Streeter can make his debt.
That said Streeter agreed to give said Hughes time to pay the redemption
money, together with the amount of his judgment. So that said Hughes might

save the farm, which, said Hughes, has been for some time very anxious for said

Streeter to do, for his benefit.

That Deponent believes, that said Hughes is anxious to have the redemption
as made upon the Streeter execution remain, and forfeited, as requested by
him; and that said Hughes has not, nor will he make any other request, unless
upon the promise of said Napper; and he has no other intention or wish than to

secure the farm to himself, regardless of the rights ot Streeter or Hughes, as

Deponent believes.

The Plaintiff then read in evidence the following stipulation and powers of
Attorney—

Eighth. It is hei-eby stipulated by Defendant in above case, that the
endorsement of levy, herctofore made by S. K. Miner, as Sheriff, of Jo Daviess
County, on exeeution No. 8150, issued out of this Court, upon the judgment of
said cause, on tlie 5th Oct. 1857, as follows, viz: By virtue of this writ I have
this 7th day of October, 1857, levied upon the following described tract or V
parcel of jand, to wit: a part of the East half of the South East quarter in
section No. twenty-six, in township No. twenty-nine, North range, No. two, East
of:the fourth principal Meridian, in Jo Daviess County, Illinois, containing sev- -
enty-four acres, more or less.

S. K MINER, Sheriff.”

May be so altered and amended as to read dfter the words:“to wit?: “all
the right title and interest of the said Defendant*Jolm Hughes, in and to the
East half of the South East quarte: of section twenty-six, township No. twenty-
nine North range, No. two, East of the fourth principal Meridian in the County
of Jo Daviess, and state or Illinois,” which is the proper description of the pro-
perty levied on, or intended so to be under said execution, and I, Jno. Hughes,
said defendant, further stipulate that at time of said levy, I was owner of an
equity of redemption in said premises, the same having been sold upon a fore-
closure of a mortgage given by me thereon. And I, said Hughes, do hereby
authorize the clerk of said Court, or W. B. Scates, as my attorney, to so amend

the endorsement of levy made as aforesaid upon said execution,

I, S. D. Napper, purchaser, under the foreclosure and sale referred to, in
the foregoing power of Attorney, do hereby authorize and empower said clerk
or said Secates, to nuke said amendment, as above authorized by said Hughes,
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of the levy and description of’ said Hughes’ interest in said land, =o levied on as
above described.

Defendant thereupon made a cross motion to set aside the levy and sale on
the original execution, and to have the same declared of no effect; and there-
ypon the Court overruled said plaintiff’s motion to quash and granted defendants’
¢ross motion.

To which decisions of the Court, Plaintiff then and there exeepted. '
ASSIGNMENT OF ERRORS,

Tirst. In overruling plaintift’s motion.

Second. In sustaining defendant’s motion.

Third. Inrendering judgment against plaintiff.

SCATES, McALLISTER & JEWETT,
Counsel for Plaintiffs.



RGN




STATE Omre Gagial ™ OLS: 1o he People of the State of Illinois,

To the Clerk of the ﬂ N (I

%Bwuﬁf , O the vecord and /azocce(é%%, @s alss o/ the’ rendibon/ 7/
the /?m,ymmz// 0/47 @ /&/Zw which) was o the Ceveold —— '
Gourt/ 0/43 P % %ﬂzm{y) /c/a?’ﬂ the /@kéw lf/m'e%, detiveer)

¢ 4 W ——

Court for the County ¢ S Greeting:

( STt j
//ém/// an.. . 5. . ?11»&/&/\!) ..................................................

%«-__——"’, e g e e e e e - - 7 5 7 ¢
y ...(/c/ Cndant i ¢ dard mand-

/—cdl‘ cotor Hath inlovwends), Lo e t?)&"ﬁ/ 0/ the a/’%cwzz'(/ /Z&SMK/—')

: ¥ 3 s we are’ informed
{’/ .................... /'07/74/45721 and we /c’m/ zw/é%y that cosor should te
covtectod, / any Mhere’ 4o} o/ due’ /o’my and manner, and é/a/'/t'wlz'cy le done’
o the /&m‘/z'ed c%m&dmé&é convnand o that % //'5(?7}2672/’ «f/ézéo// % /ﬂélwz,’
o (/Lélz})zc/é/ and a//mz% . without (/&/KM/, dend’ Lo our /?M;écea 0//7, her S
//mmﬁ Gowst) the’ record and /&205%{/4%74 o/ the /&/m&&/‘ afpresaids with
/A {/y}yd z‘azw/h(zyx the’ sames mm/mf your seal , do that we may Save the
Jame’ before’ our ﬁw/z'ca/ apprcsasd at Olawa. i/ the %azmyf 0/ Y
bl on/ the! ///'24// @cﬂ/myg (%‘&7‘ the thirdd CHlonday in/ Q/Z/g-ﬂf/ next. that
e recot)) and /&ioa&e@é%yd_. «/4’4'77 {/}ayzac/g?, we may eaude lo do done thovern/ :
lo covect e ewor, m/ﬂ/o 0/ 77%/”) o:yn//o lo Lo done accozfé%z/ lo Law!
Witness, e o . et ). Gator, %ﬁe/g
; ﬁw;éba/ @/ 0ur® saidd Cowst, ﬁg) the! Heall

///’W at OWwea. thi /7 /:( £ .(éz% (/

Nerse setben.ivr the Year off Oud Loid

N

ons {howsand //7// %/7(/25/{ and /%’:é/':’\q‘&ﬁ'%&“

* %

ottt caa /

Clerlt of the Supreme Court.
s ~ y.
5—/ e /)/, LS Neidond



- L P e

o <A ,A,..,




i ffiate of Pllinots, A. 7. /é.‘fj/ ecover a (vdgment agerinst the alarelanndet—mmm——— -~ —

f

Ml Hoscg frns g2t e i

as fuiineipal, and.

W D &r— / JSrCcten %/%u«é /&4-.(&5 securily, ase held and firmly bkaund

A Ry e

in. the frenal sum of_. é;/; %Wm%-/\w

good and lawful money. of the United Ftates, for the frayment of which, well and teuly

ii ke made, the said.. 7 Hu ),/[/w q//&(/_/ém/ ...... / )Z &// 1/1{/)

O S e lund. #{[m:oﬁw 47/2«/« Jecss, ex: ()cuiofq and administéatoss,
aintly, sevecally (uu[ / I.r‘/ﬂ[ . Ly these Presents.

unto.

dul at the {Z C/I’A/Y.jt & of the.. V?’O&(A _Bourd, . .
held in ar. (l / ar the ,ﬁozud iy of .................................... 7 i/ze

[ —

Lt Xoccohtg.

\ i ': SPEDRE """5'»“' -

.............. for [-.é:z:suw:of

la revecse which said (udgment, the
satd

———

/Lad sued aut a /Zl/’mi a/’ (,( Froé // one i/LL cfu/u eme ,()aud within and fo¢ the g/uu[
/ra/ul Divuisian of said Jtate, which At af Getoe (s made a Fufrecsedeas.  Naw if the

shall duly. frresecute said et of §rror, and fay, or cawse tp ke /Laul the amaunt of said
(udgment, and all _UUZJ/IU/ZM:A, intpéest and damages flihigh the saifTufrcenpe Loust

e ;
-and aliude the order and yulgmelz af said c/’L_-
Jréene /’alut in this lehalf, then this olliqation s lo/(/(/ otheawise lo_remain in full

shall adiuge aqainst

/‘//L,%a _ [m’,’]—}
C’%{//}&}mo ‘ . #emand

faéce and effect. )



% e
\
4 L ™ Cog & { LA S N L L O O S
_? 1 f,r/ .....:yﬁl' / L9 N //)AI l/ -
H - e - - ——
} L R O ¢ < < [N 4.,/ﬁr TR Oy % A
\ X S S e
w 7§ .
- -
: ; ‘ -\ ¢ _ B = e e e e p—
S \ \ \ X
N 3 f.! \ B
) \ \
, \ \

- o & P b & € o ..
e TR o N TR /f/
e rl.. 2 S .t/,. /r //\ Nk s e
X \ g P
5 IS N .
o - e - i P
PESE R - " \u
'
O |
- ere = ﬁ £ A
\ Y ¢ N b
% N

/

4 UPERSEDEAS BOND,

s’ VY

EME COUR

SUPR

QAR RCOL SO /..4.;..

) LN $ -

e s £ C & . : o eTIEIIUCR )
SN W N

A.hJ., L . . B
e N A e\
3 \ ./ . N . .

iy - w drom tave 0 @ @ et v i e N S S

» ./////r /ar ]

N Ssssedd




10

3

“the expiration -of the time allowed by law for redemption for said sale; that he

never made any arrangement or agreement with said Hughes or Streeter or with
his attorney, to take his redemption money on said sale, under the foreclosure,
and transfer his claim to said Streeter, or give said Hughes a year to repay it, or

ta buy said Streeter’s claim thereon, as stated by E. Smith, in his affidavit.

That he has made an agreement to sell the premises to said Hughes, or to his
family’s use, which now rests in parol between the parties; that it was made
about the 1st day of July last, after right: of' redemption of said Hughes, or his

grantee had expired.

That sometime in July deponent called on-said Smith, at his instance, when

deponent. offered- to sell his claim on the land to said Smith, if he would give
. L . .

enough, but said Smith did not make deponent a definite offer, and no agreement

was entered into, verbal or written.

That afterwards, about the 15th August, Smith told deponent he had $1,600
American gold, and that he would give it to deponent for his claim on the land.
Dananent pramntlr daclined to take it. Dzponent oftfered next day to take $2;500,

which Smith declined to give.

That these offers are all the negotiations had between deponent and said

Smith, prior to 18th August, 1859.

Defendant then oftered in evidence+:
Fifth. Affidavit of E. S. Smith.

E. S. SMITH, being first duly sworn, deposes and says: That an execution
issued from the Cook County Circuit Court, upon a judgment rendered in favor
of the said Samuel S. Strecter, and against the said John Hughes, and directed
to the sherift' of Jo Daviess County, and on the 17th October, 1857, the sherift
of said County levied upon certain lands of the defendant, and described them
as a part of the east half of the south-cast quarter of Section twenty, Township
Twenty-nine, north of Range Two, east of the fourth principal meridian, con-

taining seventy-four acres more or less.

That on the 27th February, 1858, the sheriff made sale of the property as
levied upon, and bid in for the plaintiff on said execution, and no deed has yet

been given by the sherift upon said sale.

That on the 15th March, depohcnt, for the first time, discovered that the
description was impertect, and that the description set forth in the sherift’s certifi-

cate will not convey defendant’s property, in a clear and perfect manner, as the
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«defendant owned the whole of the e. }s.e. } of said section, except so much as

was taken by the rail road passing through the track.

That the plaintiff, S. S. Strecter, resides in Troy, N. Y., and that this depo-
nent had management and control of the judgment and sale, and not being
familiar with the property, had supposed that the deseription as set forth by the
sherift’ was correct and perfect. (Sworn to 16th Aug. 1859, and filed.)

Sixth. Defendant also read in evidence the following notice: Thatamotion
has been made by said plaintift, before said Court, to set aside the sale made on
the exeéution for the.cause that the description of the property as made, is so im-
perfect that it is impossible to ascertain therefrom what number of acres was

sold, and what part of the tract of land was intended to be sold by the sherift on

the execution.

Defeudant also read in evidence,

Seventh. Affidavit of E. S. Smith. EZEKIEL S. SMITH, being duly
sworn, deposes and says: that on the 5th Oct. 1857, judgment was rendered in
this Court in favor of said Streeter and against said Hughes for $§624 92, and
costs; that execution issued, and was levied, as was supposed, upon Hughes’

farm, and sold to plaintiff; that the description of the property by the sheriff was

a “Part of the E. 4; S. E. } S. 26, T. 29, N. R. 2, E. of the 4th P. M., in Jo

Daviess County, containing 74 acres, more or less,” which description appears to

be incorrect.

That in May or the 1stof June last past, Deponent being intformed that Ste-
phenson T. Napper, had foreclosed a mortgage upon the farm of said Hughes,
by scire facias, without notice to said Streeter, he then wrote to 1. Rhodes at
New York city, to inform said Streeter, that the claim to said Napper, would
have to be paid in order to protect his interest, and that about same time,
Hughes applied to Deponent, to have Streeter pay the money due to said Nap-
per, and give said Hughes time to pay the same, so that he might save his farm.

That at said Hughes’ urgent solicitation, one George Farrington, some time
in June last passed, called upon said Hughes to arrange with him for redemp-
tion of the farm; and was informed by said Hughes, that said Napper hadagreed

to take the money due him at any time, and transfer his claim to said Streeter.

Some time in July thereafter, Napper called on Deponent in Chicago, and
agreed either to transfer his claim to Streeter, or purchase his claim, and agreed
to give said Hughes an opportunity to redeem for one year, or make some mu-

tual arrangement with this Deponent.
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That Napper didnot call on Deponent afterwards as agreed, and that on or
ahout the 10th August last, Streeter called on Hughes, and that Hughes then
urged Streeter to redeem the farm from Napper, if he could do so in any way
to save the farm, that he might have an opportunity to pay the debt and retain

the place.

That on the 14th August last, Deponent called on Hughes, and said Hughes
then, and also on the following day, urged Deponent to so arrange with Napper,
as to save the farm, and give him or his Son time to pay, which Deponent agreed
to do if possible, and did then on the 15th August last, offer to pay said Napper
the sum of $1,542 in gold, that being the full amount due him with ten per cent.
intere"s?f thercon ; and did then tender to said Napper said amount in American

gold; which said Napper refused to take, saying he was not in want of money.

That on the 15th August aforvesaid, he discovered for the first time that the
description of the property as made in the sale of the Sheriff to said Streeter,
was imperfect, and did not fully convey the property designed to be sold upon
said execution, and then so informed said Hughes, and was informed by him
that the property wa; corré?tiy described in the Mortgage sale to said Napper.

That said Hughes requested Deponent to take the necessary steps to redeem
said property, and that Deponent that night returned to Chicago, and on the

next day being the 16th of August last, he caused an execution to be issued

upon the judgment of said Streeter, directed to the Sherift' of Jo Daviess Co.,
and on the 18th August then next, Deponent paid into the hands of the: Sheriff,
of said County, $1,600 American gold for said Streeter, and directed said She-
Hiff to levy the execution upon the property of said Hughes, and pay the money
to said Napper, that the same was to redeem the land from his Mortgage sale,
which expired on that day, that the sum of $1,542, was the amount to be paid

to said Napper.

That the Sherift did then make the proper endorsements and certificates of
all of which said Napper had notice.

That he believes that said }Iughesi has not requested any one to move to
racate the levy, that said motion is in fact made by the procurement of said
Napper, as.Deponent believes ; and that Deponent is informed that said Napper
refused the money from the Sheriff, and said ke was going to set aside the
Streeter execution.

That the farm is supposed to be worth at least $3,500; that said Hughes is
entirely unable to pay his debts, that the redemption of the property from the
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sale of the said Mortgage-foreclosure, is the only way Streeter can make his debt.
That said Streeter agreed to give said Hughes time to pay the redemption
money, together with the amount of hjs judgment. So that said Hughes might
save the farm, which, said Hughes, has been for some time very anxious for said

Streeter to do, for his benefit.

That Deponent believes, that said Hughes is anxious to have the redemption
as made upon the Streeter execution remain, and forfeited, as requested by
him; and that said Hughes has not, nor will he make any other request, unless
upon the promise of~said Napper; and he has no other intention or wish than to

secure the farm to himself, regardless of the rights of’ Streeter or Hughes, as

Deponent believes.

The Plaintift thei read in evidence the following stipulation and puwers of
Attorney—

Eighth. It is hereby stipulated by Defendant in above case, that the
endorsement of levy, herctofore made by S. K. Miner, as Sheriff, of Jo Daviess
County, on execution No. 8150, issued out of this Court, upon the judgment of
said cause, on the 5th OctI§E7,'1§ follows, viz: “ By virtue of this writ I have
this 7th day of October, 1857, levied upon the tollowing described tract or
parcel of iand, to wit: a part of the East half of the South East quarter in
section No. twenty-six, in township No. twenty-nine, North range, No. two, East
of the fourth principal Meridian, in Jo Daviess County, Illinois, containing sev-
enty-four acres, more or less.

S. X MINER, Sheriff.”

May be so altered and amended as to read after the words “to wit”: “all
the right title and interest of the said Defendant John Hughes, in and to. the
Tast half of the South East quarter of section twenty-six, township No. twenty-
nine North range, No. two, East of the fourth principal Meridian in the County
of Jo Daviess, and state ot Illinois,” which is the proper description of the pro-
perty levied on, or intended so to be under said execution, and I, Jno. Hughes,
gaid defendant, further stipulate that at time of said levy, I was owner of an
equity of redemption in said premises, the same having been sold upon a fore-
closure of a mortgage given by me thereon. And I, snid Hughes, do hereby
authorize the clerk of said Court, or W. B. Scates, as my attorney, to so amend

the endorsement of levy made as aforesaid upon said execution.

I, S. D. Napper, purchaser, under the foreclosure and sale referred to, in
the foregoing power of Attorney, do hereby authorize and empower said clerk

or said Scates, to make said amendment, as above authorized by said Hughes,

,~p
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of the levy and deseription of' suid Hughes’ interest in said land, so levied on as

above described.

Defendant thereupon made a cross motion to set aside the levy and sale on
the original execution, and to have the same declared of no effect; and there-
upon the Court overruled said plaintiff’smotion to quash and granted defendants’
cross motion,

To which decisions of the Court, Plaintiff then and there exeepted.
s ASSIGNMENT OF ERRORS.

First. In everruling plaintiff’s motion.

Second. In sustaining defendant’s motion.

Third: Inrendering judgment against plaintiff,

SCATES, McALLISTER & JEvV\‘TETT,
Counsel for Rlaintiffs.
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'a/ul of the Independence of thesaid NUnited Flates the A’zglz}g- _U ,],9"\([“/\ I

Present, Zlonor vy e, \/@ ) L(\ﬂ MAMNL /> Judge of the Tth Judicial
. Cireudt qf the State of 1llinos. }

(M AO CLVQM

r\ﬂ\ g /\/Y (¥ ‘// Sheriff of Cook County.

States Attorney.
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