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ARGUMENT FOR PLAINTIFFS IN ERROR,
BY
LELAND & BLANCHARD.
STATEMENT OF THE CASE.

This was an action brought by Defendant in Error against the
Plaintiffs in Error,describing them as partners upon a promissory

note, a copy of which is given at the commencement of the
Abstracts.

Service of process was made firat upon Thompson and James
C. Bell. 4

April 20,1863, James C. Bell filed a plea in abatement, deny-
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ing the partnership, and the cause was continued on motion of
James C. Bell, at his and Thompson’s costs. Subsequently

" gervice of process was made upon Charles H Bell, who plead
the general issue. Default was entered against Thompson.

The cause was tried upon the issues made upon the general
issue plead by Chas. H. Bell, and the plea in abatement of James
C. Bell, and verdict was rendered for pltff. below. A motion for
a new trial was made by pltfls.in error, and overruled by the
court, and judgment rendered upon the verdict. - The plaintiff
below to maintain the issue on the plea in abatement, made
affidavit “that he is snformed and believes that defendants were
“partners under the firm name of Bell & Thompson, [Record 20
“Ab. 2], that said fact is material to the issue, and he knows of
“no witness by whom he can prove the fact, except the defendant
“Thompson.” Under this affidavit Thompsor was allowed to
testify, which we think was error.

The statute of 1861, allowing parties to testify in certain cases,
is in derogation of the Common Law and must be strictly con-
strued.

The affidavit of Thompson, plaintiff below, was insufficient un-
der the statute. The issue was whether the defendants were
partners Dec. 1st, 1859, when the note was executed, or at the
time when the original note was given, and not whether they
were partners at'the time of trial, or at-any time subsequent to
the execution of the note. Now the affidavit does not state that
they were partners prior, or at the time of the executiom of the
wote, but the allegation is indefinite upon information and belief
that they were partners. When were they partners ?

-A party in court, wishing to avail himself of the beuefits of
the statute, must set forth in his affilayit by positive averment
the existence of facts material to the issue, and that the party
cannot prove such fact, except by the testimony of the parties to

said suit, not that the party believes or is ‘informed that certain
facts exist which are material.

This affidavit states that the fact believed to exist, cannot be
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proved; except by the testimony of Thompson, one of the defend-
ants. It should be except by the testimony of the parties.

Session Laws of 1861, page 17.

If the affidavit is sufficient, then if Thompson had refused to
testify, the plaintiff could have testified himself, notwithstanding
there were two other defendants not called upon, noropportunity
given them to testify, now a party to a suit can testify in his own
behalf, under the statute, only upen condition that the opposite
party fails or refuses to testify. Who is the opposite party in
the case at bar? Berjamin F. Thompson, James C. Bell, and
Charles H. Bell. Had the plaintiff the right to select one of the
three defendants, to represent the opposite party, and in case he
failed or retused to testify, become a witness for himself, without
calling or offering to call either of the other defendants as wit-
nesses. A statement of the proposition is sufficient to show its
falsity. No opportunity was given for the other defendants to
testify in the case at bar. The same objection exists as to a sub-
sequent affidavit made by plaintiff Thompson, to the effect that
the note in controversy was given by Bell & Thompson, in re-
newal of a note given by them before dissolution, which fact can

* be proved only by Thompson. [Abstract 3].

We say again, if the affidavit of plaintiff below was sufficient,
then it ought to follow necessarily, that if ;Thompson failed or
refused to testify, the plaintiff, without calling the other co-defts.
could have testificd himself. But the third section of the act
provides, that the party making affidavit, shall not be aliowed to
become a witness, “unless all the defendants have been first sub-
poenied, or, if present in court, called upon to testify as to said
fact, and shall have failed or refused to testify, or denied knowl-
edge of such fact. )

The finding on the plea in abatement is manifestly against the
weight ot evidence. There is really no direct evidence that Chas.
H. Bell was a member of thefirm of Bell & Thompson. Even
the defendant Benjsmin F. Thompson, does not swear that Charles:
was a partner, but the evidence upon thie point is brief, and we
submit this part of tho case withoutargument.
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If we are right in the position that the'com‘t erred in .allf)wing,
Benjamin F. Thompson toftestify, at the instance of plaintiff, the
third instruction given for plaintiff was error, for there was no
other evidence of the execution of thenote, and the record does
not show that the note was offered in evidence under the Common
Counts.

The fourth instruction for plaintiff is unquestionably wrong.
This court has decided that a defense by one of several co-part-
ners is good for all.

25 Il 613.

Judgment must be against all served or merer /77 /

Gribbin v. Thompson 28 Tii. 61.

We desire to present another question. It appears from the
testimony of the defendant, Thompson, that the note in contro-
versy was made by him in the partnership name after the disso-
lution thereof. Thishe had no authority for doing. After the
dissolution each member of the firm may reccive and release
debts due the partnership, and apply the assets to the liquidation
of the firm debts. The pre-existing rights of their persons remain
unaffected by the dissolution, but’the power to bind the several
members of the dissolved firm, by the creation of new liabilities,

and obligations, falls with the Partnership. Therefore the testi- -

mony of one of the several co-partners, relative to the transaction
of business in the partnership name after the dissolution, which
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he was not authorized to do, is incompetent to charge othermem-
pers of the firm.

Miller v. Neimerick et al 19 Tll. 172 and authorities
there cited.

«After a dissolution of a partnership, no partner can cause or
wereate an action against the other partners, except by a new au-
“thority communicated to him for that purpose.

Bell v. Morrison, 1, Paters, 351 .

Upon this view of the law the court erred in refusing the 5th
instruction, asked by defendants below. [Abstract, page 7.]

If this judgment is affirmed, great injustice will result to the
plaintiffs in error, for the testimony of the defendant Thompson,
shows that when the firm of Bell & Thompson dissolved, Thomp-
son took the accounts and notes of the firm, under a mutual agree-
ment that he was to pay and discharge all the liabilities of the
firm. Instead of paying the debt due plaintiff below, out of the
firm assets received by him, as per hiy agreement, he settles the
debt by executing a note in the firm name, and endeavors to
swear to a state of facts that will make his co-partners liable, it
was for his intereat that plaintiff [below] should havea judgment
against all the members of the firm, and this was probably the
reason why plaintift [below] knew of no witness by whom he
could prove that said Chas. H. Bell was a partoer, except thegde-
fendant Thompson.
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Supreme Court of Illinois.

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1864,

JAMES C. BELL,

8. . J Error To MERCER.

TAMES S. THOMPSON, £t AL.

Points for Defendants in Error.
1.

The first 6bjection 1nade to the ruling of the Court is, in al-

lowing the testimony of Thompson, one of the parties, to be-
received. It is insisted that the affidavit of Bell, filed in the
cause, was not sufficient to call upon the other party to testify.-

The affidavit is questioned first, because Bell swears that defen-

dants were partners under the name and stple of Bell & Thomp-

son, as he is snformed and belicves. RS
It is said the issue was whether the defts were partners Dec.

1st, 1859, when the note was executed, or at the time when the
original note was given, and not whether they were partners

at the time of trial, or at any time subsequent to the execution -

of the note.
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The question was a material one whether they were partners
at all under the name and style of Bell & Thompson ; fairly
considered, the amount is that the firm of Bell & Thompson
was composed of these defendants.

Bell had a right to prove by this witness any fact which it
would have been competent for him to prove by any witness;
and it will hardly be contended that he might not have proven
by any witness that defendants were partners under the name
and style of Bell & Thompson at any time ; this would be ev-
dence tending to sustain tne action in the words of the act, if
they were partners hefore the note was made, and the note was
given to settle up a partnership debt.

In relation to the 2d objection, that the affidavit states that
defendants were partners as he is enformed and believes, This
is sufficiedt under the statute. The law requires that the affi-
davit should state only that the party is unable to prove any fact
material to sustain the action, &e. This is fully stated in this
affidavit. Q34 '

Besides, these objections to the affidavit ought not now to be
taken for the first time here, Nothing in the record shows that
the deft claimed that the affidavit was insufficient in the court
below.

He objected to the testimony of Thompson and gives his rea-
sons, among which he did not urge tne objections to the affida-
vit, which he now makes for the first time; if he had, a new
affidavit might have been filed,
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Itis claimed that if the aflidavit is sufficient, still Benj. T.
Thompson was not a competent witness.

The statute says expressly, that the plaintiff may call on ei-
ther or all of defendants. He [did call upon Thompson as he
had aright to. But ceunsel say if this position be correct, if
Thompson had failed to testify then plaintiff might, and the
two other defendants have been cut off entirely. This is not
80, for the simple reason that he must under the statute, first
have called upon all the defendants to testify; if they had
failed or refused, any of them, then the plaintiff might have
testified, and also such of the defendants as were willing to tes-
tify. What injury could arise to any one from this? Plaintiff
had a right to call upon either of defendants, and when he had
done so0, and the party called on had testified, that was precisely
in pursuance of the statute.

We do not care to argue the 4th instruction, as no question
can arise upon it in this case. The instruction was law; asthere
was a default as to Thompson, it was for the jury to assess the
damages ; if, indeed, the verdict was in favor of the other de-
fendants, no judgment could be rendered against Thompson ;
but the question does not arise at all, for they found a verdict
againtt all the detfendants.

It issaid that, admitting that all the defendants were mem-
bers of the firm of Bell & Thompson, yet after the dissolution
of the partnership Thompson had no right to give the note in
question. Now this depends wholly upon the fact whether the
note was indicative of a new contract binding the partnership
to a new undertaking, or whether it was executed for the pur-
pose of making good outstanding engagements of the partner-
ship.

The proof shows that this note was executed in 1859, by Ben-
jamin Thompson, in the name of the firm, for a note given by
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Bell & Thompson to plaintiff during the existence of the part-
nership, and this, we insist, comes within the law, as it is not
the creation of any new contract or indebtedness, but an ar-
rongement of an old engagement.

Collyer on Partnership, See. 546.
Story on Partnership, Sec. 828.
Darling v. March, 22 Maine, 184,
Morse v. Bellows, T N. H. 568.

III.

But the Declaration in this case contained the common counts,
and if the court should be of opinion that the 2d note was exe-
cuted without authority by one of the partnexs after dissolution,
still the plaintiff was entitled to recover on the common counts,
as the note offered in evidence was shown to have been given
in renewal of prior note held by the plaintiff against the firm,
50 that the, indebtedness of the firm to the plaintiff was suffi-
ciently proven.

GLOVER, COOK & CAMPBELL,
ot For DeF't 1N Error.
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ABSTRACT OF RECORD.

Action of Assumpsit upon this note.

$3033.76. New Boston, Illinois, Dec. 1st, 1859.
One day after date we promise to pay James S. Thompson or order,,
three thousand and thirty-three and 76-100 dollars for value received, with

ten per cent interest from date. BeLL & TmonpsoN.

3 Summons served only upon James C. Bell and Beajamin F. Thompson.
Charles H. Beil not found.

3 Declaration contains special counts upon the note and usual common

5 counts against defendants as partners.

6 April 20th, 1868, James Bell filed his several plea in abatement deny-
ing the partnership, verified by affidavit.

7—8 Continued on motion of James C. Bell.

9 Judgment for costs of continuance against James C. Bell ;and Benjamin
F. Thompson.

12 Def’t in Error joined issue upon this plea, April 21, 1863,

11 Charles .H Bell, one of the defendants below, filed his several plea of
the general issue.
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The defendant, (below,) Benjamin F, Thompson, pleads not to the
declaration but made default.

Trial upon the issues made upon the plea in abatement of said James H.

Bell and the general issue plead by said Charles C. Bell.
BILLL OF EXCEPTIONS.
Note read in evidence.

GEORGE SPITZNOGLE, witness for pl’ff, testified that he went to the
store of Bell & Thompson. Charles H. Bell showed him some suspenders
and said the pair was one of three pair sent as a present to each member
of the firm. That they were partnership suspenders. Thinks this was
some four or five years ago.

JoHN FRANGE, for plaintiff testified, some 5 or 6 years ago was laying
brick for Bell & Thompson, in a warehouse. Charles H. Bell complained
to him that the work was not properly done. He told him it was none of
his business. Informed James H. Bell that Charles had been giving
directions. James remarked that Charles has as much intevest with the

work as any of them.

Jorxy M. GisMoRrE, for pluntiff, had dealt with B2ll & Thompson for
several years; generally seen Charles in store and bought goods of him.
Held a note against Bell & Thompson, after they dissolved. He made a
bill with Bell & Brother, composed ot James C. and Charles H. Bell; -
desired Charles H Bell to give him a credit on books of Bell & Brother
and take Bell & Thompson for it. Charles ohjected, saying he would be
willing if James could make the arraungement to pay Bell & Brother the
amount. On seeing Charles a second time he agreed to do it and take -
Bell & Thompson for it,

Cross Eramination. Had dealt largely with Bell & Thompson ; sold
grain and pork to them. Always made his contracts with Jumes C. Bell
or Thompson, but never with Charles H. Bell. Other clerks in store of
Bell & 1hompson. Saw no difference between them and Charles H. Bell:
James C. Bell and Benjamin F. Thompson were reputed to be the firm of
Bell & Thompson.

Affidavit of James S. Thompson (plaintiff below) to the court. James
C. Bell, Charles H, Bell and Benjamin F. Thompson were partners, doing
business under the name of Bell & Thompson, as he is informed and be-
lieves; that said fact is material to the issue on trial. Does not know of
any witness by whom he can prove same except the defendant.
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Said Thompson testified at instance of plaintiff, to which defendants
objected and excepted.

Suid Thompson testified that he was one of the firm ot Bell & Thomp-
son; that James C. Bell came from Ohio in 1858, and commennced mer-
chandising in New Boston. He, Thompson, came out a few months there-
after. James C. Bell proposed and did take him in as a partoer, and said
when Charles H. Bell came out they would take him in, if he desired, as a
partner. Tuey commenced business in the name of Bell & Thompson.
Charles came to New Boston a few months after, when James C. Bell and
witness informed Charles what they had done, and that they had proposed
to take him in as a partner if he saw proper, to which Charles remarked
that he was willing to do any way.

Bell & Thompson continued in business till April, 1858, when witness
proposed to James C. Bell to sell out. Witness asked James C. Bell if
Charles considered himself a partner. James said he did: This was in
the store, and Charles was back {in the counting room. James C, Bell
then agreed to purchase witness's interest. They looked over the goods
and estimated them at $2400. Charles was with them in looking over the
goods and fixing their value. James C. Bell and Charles H. Bell then
gave witness their note for jeint-$800. Tie interest of wituess in the
goods was valued at $800, on the ground thet the goods were worth $2400,
and that witness share should be one-third, if Charles H, Bell was to be
considered as having been a partner in the fizm.  Charles.H. Bell assisted
in the valuation of the gools, but the tesm: of the trade were arranged:
between Thompson and James C. Bell.

During the continuance of the firm of Bell & Thompson they purchased
some real estate and built a warehouse for the use of the firm.

Here a second affidavit of James S Thompson (plaintiff below) was read
to the court a3 follows: That the note s12l oa in this case was | executed
by Bell & Thorpson as a renewal of a pre-sxisting inlebtednass of the
same amount accruing during the existence of the firm of Bell & Thompson
and before the settlement between the parties to said firm, and that he
knows of no other person by whom he can prove said facts except by Benj-
amin F. Thompson, one of the defendants.

Said Thompson was permitted to testify under said affidavit, to which
defendants (below) objected and excepted.

Witness said that the note read in evidence was executed by him in the
name of Bell & Thompson after the dissolution of said firm ; that it was
given for a note made and given to plaintiff by the firm of Bell & Thomp-
son before the dissolution. The note in evidence included the principal in
the former note and interest accrued thereon ; that note was given up and
this one executed in its place:
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When firm dissolved he supposed that notes and accounts of the firm

would pay the debts, and by agreement he took the books and notes and
was to settle up the business of the firm.

Cross Examination. Charles H. Bell made no other remark in relation
to becoming a member of the firm of Bell & Thompson than the reply
stated in his examination in chief, namely, ¢ T am willing to do any way.”
No other conversation was ever had with him about becoming a partner,

The deeds for real estate were made to James ¢. Bell and Benjamin F,
Thompson.

No change was made in the manner of conducting business after the
conversation with Charles H. Bell. 'That plaintifl et al. after said conver-
sation executed a deed to the firm of Bell & Thompson, in which it was
recited that the firm was composel of James C. Bell and Benjamin F.
Thompson. That the note for which the one in evidence was given recited
that said James C: Bell and said Thompson composed the firm.

Muny suits had been brought by Bell & Thompson in the names of James
C. Bell and Benjamin F. Thompson, and that Charles H. Bell was fre—
quently called as a witness by them.

Witness consulted James C. Bell alone about selling out. Charles was
not present.

Re-examined. The note in evidence was given by witness to plaintiff,
for a note given by Bell & Thompson to plaintiff during the existence of
the firm. In settling up the business of the firm in 1839, he took up the
former note and gave the lattar. The warehouse that pl'ff gave deed to
Bell & Thompson for was the on2 0n which France was to work when the
conversation took place as related by France in his testimony. Accounts
were kept on the books of Bell & Tho npson with Charles . Bell as it was
with James C. Bell and witness.

GEORGE W. WARNER called by defendants, (below.) Resided in New
Boston 11 years, Well acquainted with parties. James C. Bell and
Thompson managed business of firm. A Justice of the Peace for several
years. Many suits instituted before him by Bell & Thompson in which
the ficm was described as composed of James C. Bell and Benjamin F.
Thompsen.

CHAarLES H. BELL testified as a witness for Bell & Thompson on two or
three ocoasions and took his deposition to be read in evidence in a suit they
had at St. Louis.

Cross examined. One suit was commenced in the name of the two Bells
and Thompson:  Afterwards plaintiff (below) receipted the docket.
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Troxas H. DouaHTy for defendants. When Charles H. Bell came to
New Boston, James C. Bell and Benjamin F. Thompson was doing busi-
ness in the name of Bell & Thompson. Saw no change after Charles came,

Horace Bigelow was Editor of the Aledo Record, a weekly newspaper
published at Aledo, Ill. April 27, 1858, the following notice was pub-
lished :

NOTICE.

The partnership heretofore existing batween James C. Bell and Benjamin
F. Thompson is this day dissolved by mutual consent: The books and notes
are in the hands of Benjamin F. Thompson who is alone authorized to settle
the same, * * X * * &

James C. BELL.
Bensamin F. THoMPSON.

Thompson was a subscriber to said paper, and copy containing said
notice was mailed to him. Notice read in evidence.

This was all the evidence.

INSTRUCTIONS.

For plaintiff (below) given.

The jury are instructed that as far as creditors are concerned it is imma-
terial what the style of the firm may be. Creditors have a right to look
through the name and style under which men do business to all the parties
in interest, whether their names are known or unknown to tha public ; and
if from the evidence the jury believe that Charles I, Bell had an interest
in the firm of Bell & Thompson, when the indebtedness of plaintiff accrued
as a partoer in interest, then the jury must find the issue on the plea in
abatement for the plaintiff, notwithstanding they may further believe from
the evidence that suid Charles 1. Bell’s name was uot publicly known as a
member of said firm.

2d. The jury s instructed that although the note sued was made on the
first day of December, 1859, and after the dissolution of the fivm of Bell &
Thompson, yet if the jury find from the evidence that the note sued on was
given in renewal of a note made by said firm before the dissolution of said
firm, they will give the note sued on the same force and effect s if it had
been executed during the time the firmof Bell & Thompson existed ; if they
also believe from the evidence that said renewal was executed by some
members of the firm in the due and necessary liquidation of the liabilities
of said firm.

8d. That if the jury believe from the evidence that James C. Bell, Benj-
amin F. Thompson and Charles H. Bell constituted the firm of Bell &
Thompson ; were indebted to plaintiff in the amount of said note herein
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introduced as evidence of indebtedness or any part thereof, they will find
the issue for the plaintiff in such amount as they may bolieve from the
evidence to be the amount of such indebtedness under the common counts,

although they may also believe the execution of said note to be unauthor-
ized by all the members of said firm.

4th. When the jury retire, they will, so far as Benjamin F. Thompson is
concerned, assess the amount of damages against him which is the amount
of the note and interest less proper credits. That if the jury find the issue
for the plaintiff on the plea which puts in issue the fact that Charles H.
Bell was a member of the firm of Bell & Thompson, they will render ver-
dict against all the defendants, if they also find for plaintiff on the plea
which puts in issue the existence of the debt sued on, If they find either
of said pleas for defendants James C. Bell or Charles H. Bell, they will

simply assess the damages against Benjamin F. Thompson and find for the
other defendants.

o
(=7}

To the giving of all said instructions def’ts then and there objected and
excepted.

28 No. 6 of the defendants as asked was as follows :

The filing of the plea of general issue by Charles H. Bell is not an
admission of the partnership, and is not testimony ;
and the jury are to disregard the sime in making up their verdict on the
plea of James C. Bell.

The court modified said instruction by inserting in the blank space these
words, “except as against himself,” and read sam~ to jury.

No. T as asked was as follows :

The plea of one of the defendants denying the partnership is as effectual
in this case as if all the defendants had filed
such a plea.

The court modified the same by inserting in blank space these words,

29 ‘“in making proofof the pirtnership necessary,” and gave the same.

The court refused No. 2, 8 and 5,

No. 2. The jury are instructed that if they find from the evidence that
Charles H. Bell was not a member of the firm of Bell & Thompson at the

time the note offered in evidence was made and executed, they must find
the issues for the defendant.

No. 8. The jury are instructed that the declarations of James C. Bell,
made in the absence of Charles L. Bell, does not bind Charles H. Bell and
are to be disregarded and excluded by the jury in making up their verdict
unless the jury find from other evidences that Charles H. Bell was a partner



7

of the firm of Bell & Thompson, in which case the jury may take thedecla-
ration of J. C. Bell into censideration as proof against said J. C. Bell.

No. 5. The jury are instructed that if they believe from the evidence that
the firm of Bell & Thompson had dissolved partnership before the promis-
sory note sued on was executed, and that B. F. Thompson, one of the
defendants, made and executed said note to the plaintiff after the dissolu-
tion of said firm of Bell & Thompson, they will find for the defendant, if

they further find from the evidence that the plaintiff had notice of the
dissolution.

27 Defendants duly objected and excepted to the modification of said 6 and *
T and the refusal to give said 2, 3 and 5 instructions.

15—29 Verdict for plaintiff, $1946 04. -

Motion by def ’ts for new trial.

17--80 Overruled and exception.
17 Judgment against all defendants upon verdict. -

ERRORS ASSIGNED.
Admitted improper testimony.
" Rejected proper testimony.
Guve improper instructions.
Refused proper instructions.
Overruling motion for new trial.

Giving judgment for plaintiff.

SR AR AR A Go) SRD R

Judgment is against law and evidence.
LELAND & BLANCHARD,
J. R, & I. N. BASSETT,
For ‘PUffs in Error.
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