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- There are some inaccuracies in the aostmct which we correct
.before proceeding.

“On p- 8 there is an omission of .a portion if‘of P92 of the
-record ; also there is a sentence in the abstract which we do not
-perceive in the record. The omission and addition .change the
sense somewhat. The sentence which we find in the abstract
and which seems to have been accidentally omitted from the
record is as follows, “Z0 the overruling -of which objection by
the-court the defendants then and there encepted. The expression

“in the record accidentally omitted from the abstract is as fol-
lows, ¢ The plaintiff again oﬁ”el ed the bottles of water from Gra-
“ham's well and, from the tank in evidence for the jury to taste and
-smell of;, to which the defendant objected and (Jw court sustazne(l
the objection, and did not permit it to be done.”
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As the jury did not get to- the ‘bottles norfthe bottles -tothe
Jury we think there is not much in this exception, if one'is
made. (We write without seeing the points made on the other
side.)

Among several other inacuracies we notice one only of impor-
tance enough to require correction. The 6th instruction of the
record was refused, but it is entirely omitted in the abstract,
and the 7th of the record is numbered 6th in ‘he abstract. This
might mislead the court if not pointed out, and for fear that the
other side might notice it we take the liberty to do so.. ;

The 6th instruction of the record was, we think, properly re-
fused. Ii the water of the well was less pure the injury by the
defendant was less of course, but it is no- derence to'the action
that the water of the well was not of the Dest quality. Very
poor water might have been injured some by pouring the con-
tents of the tank into into it. - :

The admission of evidence that other -wells were similarly
affected was proper. The tank, the bottom of which was lower
than the sarface of the porous sand rock, leaked, at least there
was strong evidence that it did. If the tank leaked the water
would permeate through the sand rock in all directions. Like
causes produce like effects. Evidence that the acrid water of the
tank did pass thrbugh the rock in many directions from a
central point at the tank, is more conclusive than evidence that
it was perceived in one.direction only.

We see nothing wrong about the question asked Wade, (Abs
P. 7;) and no improper evidence was elicited by it.

We perceive nothing else which bears the similitude of error
unless there may be something in the idea that one cannof re-
cover for the injury oceasioned by noisome smells when they

8 | s ) At Ty ) -~ v R - b 3 3 o -~ - 35 e
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therefore only affect the amount of the- recovery-to exclude,the
atmospheril’c‘a,ll__i,r}_]'ury.' Two juries have found for the plaintiff,
and the last one was the largest.  Zhe bill of exceptions doesnot
purport to contain all the evidence. TUnder such circumstances
as we do not propose to dwell on this branch of the subject.
The court will perceive that the instructions were in conformity
with the views of this court in the Thompson case. If we erred
at all on the trial below we think it was, as we intended, on the

‘safe side, and that this second verdiet and judgment should

stand. The authorities cited in the position for rehearing were.

as follows :

3 Black. Com, 217.
4 1h. 167.
é Willjs 71. .
5 _ercer Mann & Grang. 613.
'/leoﬂ" M 5‘ vid 19 Pick. 147. 5 : \
ol awdt P lnestls 11 Mis§ 517. Plerct sgrone.
gl S 4 Denio 311.
Al 22 Barb. 297.
1 Denio 257.
! el 9 Wend. 815. -
©op s fuwre 2 14 Conn, 565.
s ol ) 8 Barb. 157.
O et e 9 Paige 575.

Q_’\_‘. >

ot b e dlestrmdt 8 Sandf. 126 and 281, /77 o

,/-_,_."', . P et 4 Wend. 1.
L 2 Selw. N. P. 1118.
1 Com. Dig. 427-8.

LELAND & BLANCHARD,
Fer Appellee.
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There are some inaccuracies in the abstract whiéh_ we correct,
befole pmceodmw

* On p. 8 there'is an:omission: of a pornon f p. 92 of the
record; also there.is a sentence in the abstract which we do not
perceive in the record. Thd. omission: and addition change the:
sense somewhat. The sentence which we ﬁml in the abstract
and ‘which seems to have been accldentally ;omltted flom the
record is as follows, « 7o the ‘overruling of whick objection by
the.caurt the defendants then and, there. excepted. The expression

. intherecord accidentally omitted’ from  the'abstract is as-fol=
lows, “ The plaintiff again offered the boitles o waterfrom Gra-
ham’s well and from the tank in evidence for the jury to taste and.
smell ¢f, to which the defendant objected and the couzt. austaznad :
the:objection, and did not permit it to be done>
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As the jury did not get to the bottles nor the bottles to thié
jury we think there is not much in this exception, if one is
made. (We write without seeing the points made on the other
side.) e

Among several other inacuracies we notice one only of impor-
tance enough to requiie correction. The 6th instruction of the
record was refused, but it is entirely omitted in the abstract,
and the 7th of the record is numbered 6th in the abstract. This
might mislead the_court if not pointed out, and for fear that the
other side mig ‘t;f)otice it we take the liberty to do so.

The 6th instruction of the record was, we think, properly re-
fused. I the water of the well was less pure the injury by the
defendant wasless of course, but it is no derence to the action
that the water of the well was not of the best quality. Very
poor water might have been- injured some by pouring the con-
tents of the tank into into it.

The admission of evidence that other wells were similarly
atfected was proper. The tank, the bottom of which was lower
than the surface of the porous sand rock, leaked, at least there
was strong evidence that it did. If the tank leaked the water
would permeate through the sand rock in all directions. Like
causes produce like effects. Evidence that the acrid water of tho
tank did pass through the rock in many directions from a
central point at the tank, is more conclusive than evidence that
it was perceived in one direction only.

We see nothing wrong about the question asked Wade, (Abs

- p. 7,) and no improper evidence was elicited by it.

We perceive nothing else which bears the similitude of error
unless there may be something in the idea that one cannot re-
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therefore only affect the amount of the recovery to exclude.the
atmospherxcal mJu,ry Two juries have found for the plamtlﬁ'
and the la$t dha was the largest. e bill of exceptions doesnot
purport to contain all the emdence. Under such circumstances
as we do not propose to dwell on this branch of the subject.
The court will perceive that the instructions were in conformity
w1th the views of this court in the Thompson case. If we erred
at all on the trial below we think it was, as we intended, on the
‘safe side, and that this second verdict and judgment should
‘stand. The authorities cited in the pesition for leheal'mcr were ,/-5’ ey
as follows :
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As to motion to file additional bill of exceptions.

This motion is based upon a certificate of the Clerk of the OCircuit
Court and an affidavit showing that appellee’s counsel, in conjunction
with appellant’s counsel, carefully examined the bill of excepticns, and
conceded that the same was correct, and thereupon appelle’s counsel
wrote upon the bill of exceptions, at the end thercof, his assent to the
corractness of said bill of exceptions in the words and figures following,
to wit:

“T am satisfied with the foregoing bill of exceptions. .
: : “E. S. LELAND.”

Plaintiff’s a'torney then presented the bill of exceptions to Judge
Hollister, who being satisfied of the correctness of said bill of exceptions,
signed and sealed the same.

The bill of exceptions does not state that it contains all of the evidence
adduced on the trial.



2

This Court has held that, when the bill of exceptions does not state
that it contains all of the evidence, the court will presume that there
was other evidence not contained in the bill of exeeptions which warrant-
ed the jury in finding their verdict. The correctness of this rule we do
not deny, although the rule is a very rigid one. But we insist that when
the party who obtains the verdict of the jury, at the time the bill of
exceptions is made up, places upon such bill of exceptions a stipulation
in writing signed by himself or attorney signifying that he is satisticd that
the bill of exceptions is correet, and the Judge before whom the canse
was tried, relying upon such stipulation or writing, signs and seals the
bill of exceptions, that such writing or stipulation estops the party so
making such writing from afterwards saying that such bill of exceptions
does not contain all of the evidence in support of the verdict offered on
_ the trial of the cause. The bill of exceptions shows that t ‘e plaintiff be-

Jow on the trial of this cause called his witnesses ; that ecach of said wit-
nesses was examined by plaintiff, cross examined by defendant, and
again re-examined by plaintift'; that after the examination as aforesaid of
a large numbor of witnesscs onthe part of the plaintiff, the bill of except-
ions states that plaintiff here closed his case. This, taken together with
the statement in writing of plaintifi”’s counsel at the end of the bill of ex-
ceptions, shows clear!y without going outside of the Dbill of exceptions,
that the bill of exceptions contains all of the evidence offered on the trial
which would tend to sustain the verdiet of the jury,and we do not see how
it can be presumed that there was other evidence offered on the trial not
contained in the bill of exceptions, tending to support the verdict. The
rule that when the bill of exceptions does not recite that it contains all of
the evidence, the court will presume that there was other evidence offered
on the trial which would warrant the jury in finding their verdict, has nev-
er been leld to apply to a bill of exceptions to which tl.e party gaining
the verdict has added a stipulation or writing, stating in eflect that the
bill of exceptions is correct. We think the certificate of the clerk filed
herein ought to be cousidered as forming a part of the bill of exceptions
in this cause.

II.

The verdict of the jury is against the law and thé cvidence.

The court, on the part of defendant, instructed the jury as follows:
(see defendants 1st instruction, page of record 126.)

“1st. Ifthe jury believe from the evidence that noxious or offensive
smells issued from the Gas Works of the defendants as alleged in the
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declaration, yet if the jury believe from the evidence that it affects in the
same manner a considerable portion of the community in the vicinity of
defendant’s works, then the court intructs as a matter of law -that the
works and business of the defendant are not a private nuisance, and no
action can be sustained by the plaintiff for such noxious or offensive
smells ; and insuch case the jury cannot take into consideration any of
the evidence adduced on the trial in relation to the roxious smells aris-
ing fromn defendant’s works, unless the plaintiff has proved that he has
sustained some damages from euch noxious smells peculiar to himself,
and which has not becn sustained by the neighborhood about the Gas
Works.”

The evidence of all plaintiff’s and defendant’s witnesses shows that
if the smell from the Gas Works was a nuisance at all it was a public
nuisance, and affected the neighborhood around the Gas Works in the
same manner.

On this point DeWitt C. Gooding, a witness called by plaintiff, testified
as follows: '

“I do not mind the smell of gas, because I am used to it. The smell
of the gas does not affect the air except when the purifiers are emptied.
The smell of the Gas Works affects a large neighborhnad, and if it is a
nuisance to one it is a nuisance to all.”  Page of Record 87, page 7 of
abstract.

4. B. Smith, called by plaintiff, testified as follows: Record page
94, abstract page 9. “The smell of the gas aflcets a large neighborhood
in about the same manner. If it is a nuisance to one it is a nuisance to
all in the neighborhood.”

Charles Porter, one of plaintiff’s witnesses, testified as follows: Re-
cord page 97, abstract page 10. “The smell of the gas affects a large
community, and if it is a nuisance at all it is a nuisance to all in the
neighborhood.”

Dr. Josepl Slout being called by plaintiff, testified as follows: Re-
cord page 104, abstract page 12. “If the smell of gas is a nuisance to
one person it is a nuisance to a large number of persons.”

John Murray, called by plaintiff,"testified as follows: (Record page

- 107, abstract page13.) *“The smell of the gas affects a large neighbor-

hood.”
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All of defendant’s witnesses testified that the smell from the Gas
“Works, if a nuisance at all, would affect a large neighborhood in about
ithe same manner.

There is no conflict in the evidence on this point. The testimony of
‘both plaintiff’s and defendant’s witnesses show that Graham, if affected
by the smell from the Gas Works at all, was affected in the same manner
‘with all others living in the neighborhood of the Gas Works.

Under the instructions of the coutt, the jury were not at liberty to
take into consideration the evidence adduced on the trial in relation to

‘the smells arising from the Gas Works in computing the amount of dam-
-ages in this case.

But the evidence in the case and the amount of the verdiet found
'by the jury, show clearly that the jury in making their verdict and as-
-sessing plaintiff’s damages wholly disregarded the instruction of the
court above quoted.

. The only injury complained of by plaintift besides the smells from the
‘Gas Works was that his well had been injured by the Gas Works.

The evidence in the case shows that tho cost of Graham’s well could
not have been more than thirty dollars, and that a good cistern holding
100 barrels with a good filter could have been made for about 40 dollars.
“The interest on these two sums of money at the rate of ten per cent. per
annum from the fall of 1856, when the Gas Works were erccted, until
December, 1860, when this suit was brought, could not amount .to more
than thirty dollars.

Gooding’s testimony shows that Graham’s well did not begin to be in-
Jjured until the latter part of the ycar 1857.

The evidence shows conclusively that, according to the rule of dama-
ges laid in the case of Ottawa Gas Light and Coke Co. vs. Graham, 27
Il p. 78, the damages sustained by Graham for injury to his well could
not have exceeded one hundred dollars. The evidence also shows that
a cistern holding one hundred barrels with a filter, would have furnish-
ed Graham with an unfailing supply of good water and of better quality
than that of any of the wellsin the city. The jury must therefore have
taken into consideration the evidence in relation to the smells from the
‘Gas Works in finding a vordict for threo hundred and ninety-two and
-50-100 dollars. They cvidently could not have found this verdict with-
-out totally disregarding the instruction of thé court.
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William Hickling testified as follows, in relation to the well : “The
wells in Ottawa are generally from 18 to 20 feet deep, and cost fromn one
dollar to one dollar and twenty-five cents a foot, including wall above
sand rock.”

“A cistern holding one hundred gallons with a good filter will furnish
an untailing supply of good water—much better than any well water in
the city.”

James Iv. Wilson testified on part of defendant as follows :

“I am a brick mason ; have built a good many cisterns ; a cistern hold-
ing one hundred gallons with a good filter, would cost about forty dol-
lars. A filter would cleanse the water of all impurities. A cistern hold-
ing onc hundred barrels with a filter, would furnish Graham with an
abundant supply of good water.”

“Qross-Lizaminaion.—It would cost no more to keep a cistern in or-
der than a well: - I should think from the size of Graham’s house he
could catch water enough to supply him abundantly with water to use.”

The testimony of both plaintift’s and defendant’s witnesses shows that
Graham’s well was sitnated within 100 feet of a large livery stable,
which had been in operation longer than the Gas Works, while the
Gas Works are 200 feet distant from the well ; that the ground west and
north of the well and between the Gas Works and well was several years
ago a duck pond; that this low place or duck pond had a little while be-
fore Graham’s well became injured been filled up with manure ; that the
ground is descending from the livery stable to the well ; that the livery
stable produced as much or more ammonia water than the Gas Works;
that the injury to the well was oceasioned by ammonia water; that there
was and had been for a long time a privy, having no other vault than a
hole dug through the soil to the sand rock, within 30 fect from the well;
that the ammonia water produced irom the horse urine at the livery
stable and from the deposits of manure near the stable would after fil-
toring throngh the porous sand rock which underlaid the soil become
clear and wonld not discolor the water of the well ; that the ammonia
water so produced is the same in quality and appearance as the am-
monia water produced from the coal while it sas being converted into
gas ; that the wells in the city which were situated near deposits of ma-
nure, privies, &c., had invariably become spoiled, and that in such cases
the water of the wells sospoiled had shown a similar appearance to that
of the water in Graham’s well after it became injured in regard to clear-
ness and smell. (Sce Gooding’s, Latcheller’s, Hickling’s, Mason’s and
Porter’s testimony.)
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The evidence renders it uncertain whether Graham’s well was injured
Dy the Gas Works or by other causes. It certainly shows that other
causes than the Gas Works, if not the sole cause of the injury to the well,
contributed very largely to the injury done to the well.

The jury in finding the amount of the damages must have wholly dis-

regarded the law as given by the court in the 1st and 4th instructions
.given for defendant.

“The verdict and judgment is evidently against the law and evidence.

'The judgment of the Circuit Court should be reversed and a new trial
rgranted for this cause.

The former judgment of the Circuit Court was-reversed for misdirec-
tion of the law by the Circuit Court.

On the new trial of this cause granted by  this court the jury have
wholly disregarded the law when correctly given by the Circuit Court.

“The court crred in allowing evidence to be given to the jury of other
wells'than plaintiff’s. The question was as to the injury to plaintiff’s
well only, and injury to other wells did not tend to prove any injury to
his well; hesides it tended to prejudice the jury and aggravate the dama-
zes. :

ISy

It was error for the court to permit the witnesses to give their opinion
as to the amount of damages which plaintiff had sustained. It was for
the witnesses to staie facts, and it was the business of the jury to deter-
mine the amount of damages fromthe facts testified to by the witnesses.
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"The wild opinions of some of the plaintiff’s witnesses in respect to the
damage done to Graham’s lot by the Gas Works were well calculated to
prejudice the jury. j 5

Tish vs. Dodge; 4 Denio, 318.

Igelhart vs. Jernegan, 16 Ill. 522,

Duff zs. Lyon, 1 I&. D. Smith N. Y. 536.
Norman vs. Wells, 17 Wend. 161.

Hoitt vs. Moulton, 1 Foster N. H. 588.

V.

The court erred in permitting the witnesses to smell of the water in
the bottles:taken from the tank and testify as to whether the water in
the bottle smelled like the water in Graham’s well. If it was improper
for the jury to have smelled and tasted of the wateridn the bottle it was
equally improper for the witnesses to do so in the presence of the jury.
‘The only object plaintift could have had in -introducing these bottles in

evidence was to get some oulside matter in evidence for the purpose of
prejudicing the jury.

We think the record.shaws that the court below permitted improper
evidence to go to thejury; and that the jury disregarded the law and

found a verdict against the law and evidence. The record also shows
that the damages arc excessive.

The judgment of the Circuit Court ought to be reversed -and a new
trial granted.

RICE, MOREY & HOLLISTER,
Appellant’'s Attorneys.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION

APRIL TERM THEBEREOTF, A. D, 1864,

THE OTTAWA GAS LIGHT AND)
COKE COMPANY,

iele rAppcal from Bureau.

VS.
JAMES GRAHAM,
Apoellee. J

ABSTRACT OF RECORD.

This was .,'an. action on the case brought by the appellee

| against the appellant on the 26th day of December, 1860.

Order for change of venue from Clrcult court of La Salle
to Bureau county.

The plaintiff’s declaration is in the words and figures follow-
ing, that is to say:

The Ottawa Gas Light and Coke company, ar incorporated
company under the laws of said State, defendant in this suit,
was summoned to answer James Graham, the plaintiff in this
suit, for a plea of trespass on the case, and thereupon said plain
tiffy, by Gray, Avery & Bushnell, and Leland & Leland,
his attorneys, complains for that, whereasthe said pla.mtlﬁ"
before and at the time of the committing of the grie-
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vences by said defendant, as hereinafter mentioned, was,
and from thence hitherto hath been and still is seized and pos-
sessed of certain premises, to wit: Lot 3, in Block 84, State’s
Addition to Ottawa, in said county, with a certain messuage or
dwelling and well of water thereon situated.

And the said messuage or dwelling house, and premises, and
well of water, the said plaintiff with his family, at the time
hereinafter mentioned, occupied and inhabited, and used, and
still doth use, occupy and inhabit, to wit: in the county afore-

~said; and whereas, also, the said dofendant, before and at the

time of the committing of the grievances hereinafter next men-
tioned was, and from thence hitherto has been, and still is pos-
sessed of a certain piece or parcel of ground near to the said
messuage.or dwelling house and premises of said plaintiff, to
wit: in the county aforesaid. Nevertheless, the said defendant,
continuing and intending to injure, prejudice, and aggrieve the
said plaintiff and to incommode and annoy him and his family in
the possession, occupation and enjoyment of*his said messuage or
dwelling house and premises heretofore, to wit: on the first day
January, in the year of our Lord eighteen hundred and fifty-six,
and on divers other days.and times between that day and the
commencement of this suit, wrongfully and injuriously erccted
and built certain buildings and erections on the said piece or
parcel of graund of the said defendant, so being near to the
said messuage and dwelling house and premises of said plaintiff,
as.aforesaid, and wrongfully and injuriously kept and continues
and causes to be kept and continued the same buildings and
erections so erccted and made for a long space of time, to wit :
hitherto, and on the several days and times aforesaid, wrong-
fully and injurious'y exercised and carried on in and near the
said buildings and erections the business of manufacturing gas and
coke, and made, and caused, and procured to be made and man-
ufactured divers large quantities of gas and coke therein and near
thereto, by means of which several premises, divers noisome, nox-
ious, and offensive vapors, fumes, smokes, smells and stenches, on
the several days and times aforesaid, rose, issued and proceeded
from said buildings and erections, and entercd into and spread
and diffused themselves over and upon, into, through and about
the said messuage or dwelling house and premises of sai
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plaintiff, and the air, over, through and ahout the same was
thereby greatly filled and impregnated with the said noisome,
noxious and offensive vapors, fumes, smokes, smells, and
stenches, and was rendered on the said several days and times
aforesaid, and became and was, and still is corrupted, offensive,
unwholesome, unhealthy, and uncomfortable, and said plaintiff
bath thereby been and still is greatly annoyed and incommoded
in the use, possession, occupation and enjoyment of the said
messuage or dwelling house and premises.

And the plaintiff further avers, that the defendant in the man-
ufacturing of gas and coke, further intending to injure, preju-
dice and aggrieve said plaintiff, and annoy his family in the
possession and enjoyment of the messuage, premises and well
aforesaid, suffered to flow from said gas works, and to be de-
posited and placed in and around and near the same, certain
noxious and offensive substances and materials used in and
about the manufacture of gas and coke, and also certain oily,
tarry, resinous, gaseous and deleterious substances and mate-
rials so used in said manufacture, which said substances and ma-
terials were absorbed by and entered into the carth and perme-
ated, passed and flowed along and through the earth and into
said well of water of said plaintiff, and mingling with the water
with which said well was supplied, spoiled and made noxious,
unpalatable, unhealthy, and unfit for use the water in—said—wel:
And said plaintiff has been and is by means of the committing
of the grievances aforesaid by said defendant as aforesaid, oth-
erwise greatly injured and damaged, to wit: in the county
aforesaid. :

And, whereas, the said plaintiff, before and at the time of the
committing of the grievances hereinafter next mentioned, was,

and from thence hitherto has been and still i, lawfully possessed

of a certain other messuage and premises with a well of water
thercon situated, in the county aforesaid, and which said last
mentioned messuage and premises the said plaintiff and his fami-
ly, at the said several times hereinafter next mentioned, occupied,
inhabited, and dwelt in, and still do occupy, inhabit and dwell
in, to wit: in the county aforesaid; yet the said defendant, well
knowing the premises, but contriving and intending to injure,
prejudice and aggrieve said plaintiff, and to incommode and an-
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noy him and his family in the possession, occupation and enjoy-
ment of his said last mentioned messuage and premises hereto-
fore, to wit: on the first day of January, in the year of our
Lord eighteen hundred and fifty six, and on divers days and
times between that day and the commencement of this suit,
wrongfully and injuriously caused and procured divers noxious,
offensive, unwholesome vapors, fumes, smokes, smells and
stenches to arise and ascend near to, in and about the said last
mentioned messuage and premises of said plaintiff, and the same
have thereby been rendered and are become uncomfortable, un-
healthy and unwholesome, and unfit for habitation.

And the plaintiff further avers, that the defendant, further in-
tending to injure and prejudice said plaintiff, and to annoy him
and his family in the possession and enjoyment of his messuage,
premises and well aforesaid on said last mentioned day, at said
county, erected near the said premises of said plaintiff, certain
buildings, gas works, for the manufacture of gas and coke, and
in mannfacturing gas and coke in and near the same, suffered to
to be deposited and placed in, around aud near the same certain
noxious and offensive substances and materials usedin the man.
ufacture of gas and coke, which said substances and materials
were permitted by the defendant to be absorbed by and to enter
into the earth, and to permeate, passand flow along and through
the earth and into said well of water, and to mingle with the
water with which said well was supplied, and thereby caused
to be spoiled, made noxious, unpalatable, unhealthy and unfit for
use the water in said well, and thereby deprived said plaintiff
and his family of the use of the water of said well for along
space of time, to wit: from said first day of January, A. n. 1856,
until the commencement of this suit, and the said plaintiff has
thereby been, and still is, greatly annoyed and incommoded in
the possession, use, occupation and enjoyment of the said last
mentioned messuage premises and well of water, and has been
and is by means of the premises otherwise greatly injured and
damnified, to wit: in the county aforesaid.

Wherdupon said plaintiff says, that he is injured and has sus-
tained damage to the amount of five hundred dollars, and there-
fore he brings his suit, &c.

GRAY, AVERY & BUSHNELL, ixp
LELAND & LELAND,
Att'ys for Plaintiff.
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At the November term, A. p. 1861, of said Court, the defend
ant pleaded the general issue, and also a special plea denying
the inducements set forth in the declaration.

At the March Term, . ». 1863, of said Circuit Court of Bu-
reau County, this .cause was tired by a jury.

The jury found the issues in favor of the plaintiff, and assessed
his damages at three hundred and ninety-two dollars and fifty
cents. ‘

The defendaut moved the Court for a new trial herein.

The Court overruled the motion for .a new trial, .and defend-

.ant excepted.

Bill of Euwceptions.

DE “W1rrC. :Gooping, being .cajled as a witness on «the part of the
plaintiff] testified,as follows:

I am acquainted with the plaintiff in this snit. Plaintiff lives on lot

" three, block cighty-four, State’s addition to Ottawa,.on the.opposite side
.of the street from my livery stable, which is situated .on lot four, block

cighty-five, on the east side of Clinton street, and sonth side of Jackson
street on the northwest corner lot ot block eighty-five, The Gas Works
are sitnated on lots four and five, block sixty-seven, said lots being on the
southeast corner of said block, and lying on the west side of Clinton
street and north side of Jackson street, lot four of said block sixty-
seven adjoining said lotfive on the north. My stable is about one hun-
dred feet from the Gas Works diagonally across Clinton street. Gra-
ham has a dwelling house and well on lot three, block eighty-four,
resides there now, and has since some time in the year 1858. Graham’s
lot is the width of one street and two lots south of the lots on which the
Gas Works aresituated. The street is eighty feet wide, and the lots are
each sixty feet wide. Graham’s house and well are on the opposite side
of Clinton street from my stable, being the width of the street west
and the width of a lot south of my premises, being about one hundred
feet from my stable. Ihave a wellin my stable under the harness room.

The plaintiff then asked witness it his well had been injured by the
Gus Works. The detendant objected to plaintiff’s offering evidence as
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to whether other wells than plaintiff’s had been’injured by-the Gas
Works. The Court overraled the objection and allowed the witness to
answer the question ; to which opinion of the Court the defendant then
and there excepted. :

Witness then continued. The water in my well was good hefore the
Gas Works were built ; some time in 1857 the water in my well began
to be bad—tasted and smelled of gas. The Gas Works were built in
the winter and spring of 1856. I am positive the water in my well
tastes and smells of gas, its smell is very offensive ; when pumped from
the well it is covered with foam like soap suds; when the well is low
the water tastes and smells worse than when it is high ; when the water
is high in the well the boys about the stable can drink it: when low it

cannot-be drank ; at times when the purifiers are emptied, the smell
from the Gas Works is very offcnsive. I have been acquainted with

- Grabamm’s well about ten years, the water was good when I first knew it ;

it could be used in 1857. Some three or four months after my well became
bad, Graham,s also became bad.

Cross- Examination.—]1 have. nosuit against the Gas Company. Ihad
a suit agajnst them, but I dismissed it; Iintend to bring another if
Graham is successful ; at one time Mr. Thompson, Graham, Porter, and
myselt talked about uniting together in . prosecuting the Gas Company,
but never made any agreement about the payment of the expenses or
costs of these suits. ;I am not interested in the result, or liable to pay
any of the costs of this suit, but I feel some interest in it because I have
a similar cause of action, and the decision of this suit will in a measure
show whatrights I have against the Gas Company.

I have had this stable about six years, have kept ;'1'om twelve to

- fifteen, horses; my well is in the northwest corner and about seventeen

feet deep. The ground in the neighborhood where my well is, is com-
posed of about 2 feet of soil, and below the soil of a porous sand rock, wa-
ter Jeeches through this rock easily, the ground where my stable is, is
very low ; there is.a low spot of ground west and south of the Gas
‘Works between the Gas Works and Graham’s well. I have been in the
habit of carrying manure from my stable and throwing it into this low
spot, west of the Gas Works. The horse piss which falls on my
stable floor probably runs through on the ground under the stable. The
soil and sand rock under the stable are both porous, and any liquid will
soak through :them easily. The horse piss would soak through them
into the well. more easily than the ammonia from the Gas Factory, be-
cause it is further from the well ; one kind of liquid will soak through
the sand.rock as well as another. I donot think the-horse piss, or soak-
ings from the manure, affects iy well, if it did the water of my well
would be colored.
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On my lot back of my stable is a low spot where the water stands a
good deal of the time during rainy weather, the water which stands there
is so colored that it looks like strong lye. I do notthink the foam on the
water is caused by air getting into the pump. Horse piss will foam
when thrown upon the ground, The water in my well when bad, tastes
like gass smells ; strange horses will not dripk it. I do not mind the
smell of gas, because I am used to it. The smell of the gas does not
affect the air except when the punhexa are emptied. The pnle]l ot the
Gas Works affects alarge neighborhood and if it is a nuisance to one it is
a nuisance to all.

Direct Lixw. Resumed.—1 did not notice anything peculiar.about the
color of the water in Graham’s well. Strange hoxsce will not drink the
water in my well. 1 have examined and found but little wet under my
stable floor. I bought the stable in 1856 ; the well was dug the year
before ; the water was good until the Gas kas went into operation.

Uross Laxamination.—My well is covered up close, the water is raised
with a pump ; the bmldmo' had been used before I bought it, for a livery
stable. I filled up the low spot back of my stable.with earrh and lime
thrown out of the purifiers from the Gas Works. There.are a number
of Foundries and Machine shops in the neighborhood of the Gas W orks,
they have been in operation since long before the Gas Works were Luilt.
I do not think Graham’s house is so desirable a location for a dwelling
as many others in the city, evenif the Gas: WmLs had never. been placcd
there.’

Direct- Bxomination.—I am confident that the water in my. well tasted
.of gas, and that it is worse when the water is low.

Tromas J. Wapr, being called by the plaintift, testitied as follows : I
was a member of tl e city council, made an examination of Graham’s
well, the last time was in June 1860, I was one of a committee appoir:t-
ed by the council to examine Gmham s well, the committee reported in
October 1860, the committee examiucd the well and tlie Gas Works.
There is a great similarity between the smell and taste of the water in
‘Graham’s well and the water at the Gas.Works. I Lave no doubt that

the smell and taste of the water in Graham’s well, arose from the Gas
‘Works.

The plaintif’s counsel then asked the following question. :

‘“Give your views of the damage done to Graham’s premises on ac-
,count of the Gas Works 7"

To the asking of which question the defendant then and there object-
.ed, which objections was overrnled by the court, to which ruling of the
court the defendant then and there excepted.
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“The trouble and inconvenience is a good deal. I am positive that
the water in Graham’s well smelt like .the water at the Gas Works.”

Cross Lwamination.—I have no means of estimating the damage to
Graham from the Gas Works. I do not know how far he had to go for
water. The damage would not be short of the price of a hired hand
and his board. I think he could build a cistern for from 100 to 150 dol-
lars, holding 100 barrels, with a good filter. T do not know but that cis-
tern water could be filtered so as to be good. The water in the well tas-
ted very bad,—think it tasted of gas. I do not know whether the well
I examined was covered orn . I donotknow whether it was Graham’s
well I examined or not—think it was Thompsen’s.  Water standing in
a well covered up and unused for a long time will smell and taste very
bad. My well when I first came on to my place, was bad; there was a
pump in it ; it was shut up close ; I removed the pump and cleaned out
the well and put a bucket into it; the water then became good, and is
good now ; it is too far from the Gas Works to be affected by them.

A. B. Surru being called on the part of the plaintiff testified as fol-
lows::

I made an examination of the water in Graham’s well in the summer
of 1860, we pumped water out of the well ; it smelled like gas. I ex-
amined the water in the Gas Tank; the water smelled and tasted like
the water in Graham’s well. T have no doubt but the water in Graham’s
well was affected by the water from the tank in the Gas Works.

The plaintiff then produced a bottle of water taken from Graham’s
well, and a bottle of water taken from the tank in the-Gas Works, and
offered to have the jury taste of the water of each bottle, to which the
defendant then and there ohjected. The court sustained the objection,
and refused to permit it to be done. The plaintiff' then requested the
witness to smell and taste of the bottle of water taken from the tank,
and state from his recollection whether the taste and smell of the water
in the bottle was like the taste and smell of the water in Graham’s well
at the time witness examined Graham’s well.

To the introduction of said bottle the defendant objected, which ob-
jection the court overruled. euling_of=swhielrohjecto

= L0 = ) OU O 0"

The witness then testified that the water in the bottle taken from the
tank smelled as the water did in the well at the time he made the exam-
ination.

Thave no doubt whatever but that the water in Graham’s well was in-
jured by the Gas Works. I live something more than a thousand feet
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west of the Gas Works; have lived there since 1846, have frequently
smelled the gas at my house in such a manner asto be a serious annoy-
ance. I never went to the Gas Works withont smelling the gas. I do
not know what the damage is to Graham’s premises on account of the
Gas Works. I would not have Graham’s premises on any terms, I

would not take them and be obliged to live there with the Gas Works
where they are. The smell of gas is very annoying to me.

Cross- Examination.—I1 do not know the cost of digging a well or buil-
ding a cistern. I never was in Graham’s houso but once. 1 do not
know the circumstances and facts sufficiently to.compute the damage the
Gas Works are to Graham.

The damage to Graham’s premises by reason of injuring the water
alone would be what it would cost to furnish another woll equally as
good as the one spoiled. The smell of the gas affects a large neighbor-
hood, in about the same manner. If itis a nuisance to one it is a nuis-
ance to allin the neighborhood.

The plaintiff then called Caarris Porrer, who testified as follows :

Ilive across the strect east from Grahan, have no interest in this suit.
I brought a suit foriny tather against the Gas company for injury done
to his well, but the suit abated by the death of my father. My father

-had a well cn the east line of his lot; it was dug about one year and a

half after the Gas Works were built. The watcr became so bad it could
not be used. I am positive it tasted and smelled like gas. Graham’s
well became bad about three orfour months after father’s became bad.
I examined Graham’s well in 1859. The water tasted and smelled like
gas. (The witness then testified that the water in the bottle taken from
the tank at the Gas Works smelled and tasted like the water in Gra-
ham’s well.) Father’s well was nearly on a straight line east and west
with Graham’s. I could not be mistaken about the water in both wells
smelling like gas. Ior a while after the Gas Works went inlo opera-
tion, the smell was very annoying, butI have got used to it now. I
have seen smoke coming from the chimney at the Gas Works frequently.

Uross Examination.—I live on the opposite side of the street from
Graham’s. Have lived there twelve or fourteen years. There used to
be a swail or low spot running across the lot where Gooding’s Livery
Stable is, and south-west across the street and across one corner of Gra-
ham’s lot, so the water scttled off that way. This swail ran within a
few feet of Graham’s well. Water would naturally settle or run from
Gooding’s stable towards Graham’s lot. The corner of Graham’s lot
which was low has been filled up. Coko is burned in furnaces in Gas
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Works ; no smoke arises from coke when burning. On reflection I am
mistaken about seeing smoke coming from chimney at Gas Works.

There are a number of foundries and machine shops in the neighbor-
hood of the Gas Works, and a great deal of smoke comes from their
chimneys.

There are .grain warchouses .on the side cut in the neighborhood of
Grahamn’s lot, and a great deal of decaying matter around the ware-
houses. The smell of the gas affects a large community, and it it is a
nuisance atall it is & nuisance to all in the neighberbood.

They shell corn with small engines elong the side cut, and in warm
weather thero is a disagreeable sinell arising from decaying vegetable
matter,-—cobs, grain, &e.

Direct Ixaminagion.—There is a pipe connecting the tank at the Gas
Worke with the side-cut, to run the water trom the tank into the side-
cut. The surface of the water in the side-cut is frequently .covered with
coal oil or tar.

I wn positive the water in Grabaw’s and father’s wells smelled like
gas,

Grorcg "Tuoarson being called by the plaintiff testified as follows:

[ am acquainted with the situation of the premises of Graham; the
water in his well previous to the building of the Gas Works was good.
My father moved on to the lot adjoining Graham’s on the north, previ-
ous to 1855. I was there part of the time in 1858 and 1859. Tho wa-
ter at that time smelled very gassy ; it smelled similar to the water in
the gas tank. When the water in Graham’s well was boiled it smelled
ot gas much more plainly than when cold. It then smelled like gas

escaping.

I am positive that the water in Graham’s well smelled like the water
in the tank, as I am that I am living. The water in Grahaw’s well be-
gan to get bad in 1856 or 1857. When the wind was in the north the
gas smelled very bad ; it came into the windows so they had to be cles-
ed. The smell of the gas was a very serious annoyance, and couid be
smelled when the weather was calni,

Cross-Tramination.—1 have tasted the water both in the well and in
the tank. I don’t know tho depth of the well; think it is about the
depth of Gooding’s. There is now a pump in Graham’s well ; there was
no pump until after the water became bad. I get water from Benedict’s
well, which is about 120 feet south, and about 100 feet from Graham’s
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well. The water in Benedict’s well is good; has not been affected from
the Gas Works. Graham uses water from the same well.

There is a privy on the back part of our lot about thirty feet from
Graham’s well ; the privy has no vault exeept a hole dug through the
soil to the sand rock. The ground between Graham and the Gas Works
is low.

L suppose the drainage from privies and manure piles would soak
through the soil and sand rock as well as water from the Gas Works.

There msed to be a swail or ravine running from Washington Square
sonth-west acruss the lot where Gooding’s stable now is across the street,
and the north-west corner of Graham’s lot. This swail ran between

. Graham’s well and the Gas Works. Graham’s lot has since been fill-

ed up.
The plaintiff then called War. Bacueror, who testified as follows:

Ten years ago Graham’s well was as good as any in town. Some two
or three years ago I was cmployed in Gooding’s livery stable. I got
some water trem Grabam’s well ; it tasted as gas smells. I corapared it.
with the water in Gooding’s well. The water from the two wells tasted
alike. I could not drink it.

Sometimes when I pumped water up from Gooding’s well it would
bubble and foam and smell strong of gas. Some days the gas would
smell quite strong about the stable; on other days we would not notioe
it at all.

I have no doubt but that the substance in Graham’s well was the samre
as in the tank at the Gas Works.

Cross-Iizammination.—I never smelled or tasted the water in the tank.
Do not know of my own knowledge that the water in Graham’s and
Gooding’s wells tasted or smelled like the water in the tank.

Tiwenty years ago the ground around Gooding’s and Graham's lots
was a duck pond; has since been filled up with manure and earth.
The ground descended from Gooding’s stable towards Graham’s lot.
Therc was a low spot back of Gooding’s stable which was covered with
water. Graham’s well is about threc hundred feet from Gas Works.

Gooding's stable was nearer Grahain’s than the Gas Works were.

Horse piss and drainings from manure would soak through the soil

_and sand rock as easily as water from the tank.
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Direct Fw. Resumed.—1 think if the water in the wells had been in-
jured by horse piss or drainings from manure the water would have been
colored. Never noticed any discoloration.

‘Dr. Josern Stour being called by plaintiff; testified as follows:

I have = lot with a well on it about three hundred feet from Gas
Works. A while after the Gas Works went into operation, my well be-
came bad; the water smelled like gas. Asa professional man, I have
ro doubt my well was affected by the gas. After the sewer was built

.y well became good.

I think my well was affected by surface water from the Gas Works.

Cross-Eramination—] have lived in Ottawa eighteen years. A
slough used to run from Washington Square through Gooding’s and
Graham’s lots, and at one time cmptied into the side-cut, after the lots
were filled up it turned the water on to my lot. After the sewer was
built my well became good. My well is now good. It the smell of gas
is 8 nuisance to one person it is a nuisance to a large number of persons.
Ammonia water is produced from the manufacture of gas. It is also pro-
duced in large quantities from horse piss and deposits around stables.

SanveL Parrerson called by plaintiff, testified as follows:

I examined Graham’s well in 1860; was one of the comumittee ap-
pointed by the City Council for that purpose.” ‘The water tasted and
smelled like gas. I examined the water in the tank ; it tasted and smell-
ed like the water in Graham’s well, only stronger.

1 have no doubt that the substances in the tank and Graham’s well
were the same.

Oross Examination.—1 do not think Graham’s premises are injured
by the smell from the Gass Works, but the spoiling of the well is a seri-
ous injury. The smell from the gas would not injure Graham’s premises
for my use. If the smell of the gas is a nuisance to one person it is to
a good many.

Direct Resumed.—L was street commissioner when the earth was re-
moved close to the Gas Works; the gas would smell strongly.

Joux Murray called by plaintiff, said he help construet the gasometer
and tank. The tank was fourteen feet deep. On the east side we pene-
trated six feet before we struck the sand rock. We had to make boxes
to pump the water out while we were digging. After the tank was fin-
ished I noticed the water would settle away faster than it could by evap-
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oration. A pipe was put in from the side-cut to the tank to keep it full
of water. I lived across the street east from the Gas Works. The well
there was injured by the Gas works. The well was good before the Gas
Works were built ; after that the water smelled and tasted of gas. There

was a well on the north side of the tank which was boarded up. They
put the ammonia water from the Gas Works into this well until 180,

when they filled up the well and pumped the ammonia water into the

tank. There is water and gas in the tank. The water in the tank is
clear and not discolored.

Cross Eamination.—1 think the spoiling of the wells a greater dam-
age than the smell of the gas.

The smell of the gas affects a large neighborhood. I have filled up
around the premises where I live with lime taken from the purifiers at
the Gas Works.

Here plaintift closed his.case.

The defendant then called Tmomas N. Benepicr as a witness, who
testified as follows:

I liveon the lot adjoining Graham on the gouth, and the width of a
streat and four lots south of Gas Works. I am pastor of the Episcopal
Church, which is on the lot next south of where I live. I have never
smelled the gas in the church; never heard any one complain of it at
church. I never smelled the gas enough to annoy me in that neighbor-
hood. p

The defendant next called War. Hroxring, who testified as follows:

I have resided in Ottawa some 28 or 30 years; know the nature of the
soil and sand rock in and around Ottawa; have had considerable expe-
rience in wells in Ottawa. I have two or three wells spoiled by privies
and deposits around stables. Twenty years ago the wells in Ottawa were
very good. Since that time the wells in that part ot Ottawa called the
old town of Ottawa lying between Fox River and the side-cut have be-
come injured by deposits of decaying vegetable matter on the surface
of the ground.

The ground on which Ottawa is built is composed of two or three feet
of scil underlaid by soft porous sand stone. Any liguid permeates or
soaks through this sand stone readily.

The Gas Works and Graham’s house are situated in the old town of
Ottawa, which comprises the business part of the city. In this portion
of the city during the last twenty years large deposits of vegetable ar
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animal matter have accumulated, and low places have been filled up
with earth, manure and deposits around stables. When the sand rock
becomes saturated from this matter around wells the water becomes unfit

for use.

There are scarcely any wells now in the business part of the city that
are good. They have become spoiled from the causes before stated.

I had a well spoiled by a privy which was near it ; the water smelled
and tasted very bad. The water in this well did not become colored,
but remained clear. If the substances or wash from privies and stables
runs into a well it will color the water, butif it penetrates or soaks thro’
the sand rock, it will not color it. I was half owner of another well
which was injured by the wash from the deposits of a stable and manure
pile soaking through the sand rock, the water did not become coloyed,
but tasted and smelled very bad. It is only a question of time as to all
of the wells in the business part of the city becoming spoiled by the sub-
stances deposited on the surface of the ground. :

Horse piss contains a large quantity of ammonia. Amimoaia nsed to be
manufactured in large quantities by leeching the deposits arqund stables
and puritying and chrystalizing the substances so obtained.

orse piss loses its coloring matter b soaking through the sand rock.
I g y g gh th

Some fifteen years ago Mr. Wade’s well became bad. Ido not now
consider the water in his well good. - The Court House well became bad
and unfit to drink. There has been a spring close to this well for a long
time; it is about fifteen hundred feet from the Gas Works. The well

became bad long before the Gas Works were built.

There used to be a swail or ravine runring from the NE coraer of
W ashington Square in a SW Jirection acroes Geoding’s and Graham’s
lots, until the side-cut was dug. ‘1his swail ran to the river, but the
side-cut stopped it up. The side cut was dug in 1846 or 1847.

The ground around the Gas Works and between there and Graham’s
used to be very low ; have seen water standing there a foot or more
deep ; it has since been filled up with manure, &c., and I think if the Gas
‘Works had not been built there Graham’s well would have been spoiled
before this time.

The wells in Ottrwa are generally from 18 to 20 feet deep, and cost
from one dollar to one dollar and 25c. a foot, including wall above sand

rock.
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A cistern holding one hundred gallons with a good filter will furnish
an unfailing supply of good water—much better than any well water in
the city.

I have never smelled the gas at the Episcopal Church, which is about
120 feet from Graham’s. If the smell of gas is a nuisance to one itis to
a large community. The wind seldem blows from the north ; generally
east or west. Graham’s residence is not a desirable location for a dwel-
ling, even if the Gas works were not there. It is in the neighborhood
of foundries, machine shoys and warehouses; that portion of the city
will sooner or later be given up for business purposes.

Ievi Mason being called as a witness on the part of defendant, testi-
fied as follows:

I have resided in Ottawa since 1856 ; until last fall I have been secre-
tary of the Gas Company; was there when they first began to make
gas. The Ottawa Gas Works were built of the best material, and in the
best manner now known. The tank is about 40 feet across—circular,

and about 16 feet deep. Itis dug into the solid sand rock and walled

up with the best kind of water cement. The wall on the bottom is
about five feet thick and about two feet at the top. The wall is made on

the rock and cannot give a particle. The coal to be manufactured is

placed in clay retorts, and the retorts sealed up air tight. Coke is used
for heating them, which does not make any smoke; the heat coaverts a
large part of the coal into gas; the balance remains in the retorts:  The
gas and steam pass into a large iron pipe, air tight, by which the gases
are conducted into an iron pipe cuntaining water, which takes the ammo-
nia from the gas, and condenses the coal tar. The coal tar and ammonia
water fall into a water-tight well made for this purpose. The gas next
passes into the purifiers, which are square cast-iron boxes containing
quick lime in layers on seives, to permit the gas to pass through the lime.
These purifiers take out another gas containing sulphur and hydrogen.
The gas next passes into the tank through a pipe, which comes above
the top of the water in the tank, when the gas forces under the gasome-
ter. The gasometer is made of iron in the shape of a tub, and is in-
verted and placed in the tank; the gas raises the gasometer and is pre-
vented from passing out by the water in the tank. During all of this
process not a particle of gas escapes. The only smell there is of gas
around the works is from the lime when emptied from the purifiers.

The lime thus thrown ont is bought by persons for the purpose of rais-
ing side-walks, &e. It is taken away ncarly as fast as emptied ; the
smell lasts but a short time. TFor the last five or six years I scarcely
ever smelled gas around Graham’s house. I have twice drawn the water
out of the tank. I made a close examination of the walls each time.
I could find neither flaws nor cracks in the walls or bottom. I think 3+
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is water tight. The smell around the Gas Works is not unhealthy; a
family lived two or threz years over the office of the Gas Works, and
were very healthy all the time. There is no gas in the water n the
tank; gas will not mix with water by pressure alone. Those gases
which have an aflinity for water, will mix with it. Ammonia mixes with
water readily. This is why the gas is passed through water from the
retorts. The water in the tauk does not taste of gas, but tastes of
Ammonia.

I have tasted the water in Graham’s well ; it does not taste of gas, but
of ammonia. In manufacturing gas abiout three gallons of ammenia water
is made per day. This was one year thrown into a well on the north
side otthe tank. Ilorse piss contains a large portion of amwonia, and af-
ter soaking through sand rock and lost its coloring matter, would be
pretty near pure ammonia water.

Graham’s well is about 200 feet from the Gas Works, and his well
about 100 feet trom Gooding’s stable. There wonld be more ammonia
water produced from a stable where twelve or fiftcen horses are kept
than is made at the Gas Works. A great deal of manure has been
placed in the low spot between the Gas Works and Graham’s lot. The
wash from this would soak through to Graham’s well as casily as the
water from the Gas works. The side-cut is about 120 feet west from
Graham’s lot. The scum floating on the water in' the side cut is petro-
leun, and will not mix with water.

If the smell of gas is a nuisance to one person it is a nuisance to a
large community.

I have tasted of the water in Wade’s well ; Lcall it poor water; have
heard it complained of. I am positive neither the water in Graham’s
well nor in the tank smells or tastes of gas; they smell and taste of am-
monia. The ammonia from horse piss and from gas would produce
the same effect upon water.

The ground used to descend from Gooding’s stable towards Graham’s
lot.

Cross-Examination.—I told Thompson when I examined Graham’s
well that it was my opinion that the well was affected by the water in
the tank at the Gas Works. I have not changed my opinion since.

I am positive that gas will not mix with water. Am positive that the
water in the tank does not smell or taste of gas. A ditch has been dug
in front of Gooding’s stable, but it does not carry off the water which
soaks down into the soil and sand rock.
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Jayes E. WiLson testified on part of plaintiff’ as follows:

I am a brick mason ; have built a good many cisterns;; a cistern hold-
ing one hundred gallons with a good filter, would cost about forty dollars.
A filter would cleanse the water of all impurities. A cistern holding
one Lundred barrels with a filter, would furnish Graham with an abun-
dant supply of good water.

Cross-Examination.—It would cost no more to keep a cistern in or-
der than a well. I should think from the size of Graham’s house he
could catch water enough to supply him abundantly with water to use.

D. P. Jonus testified on the part of defendant as follows :

I have resided in Ottawa twelve years; L boarded in 1859 and 1860
at Miss Milcs’, which is the width of two lots and one street south of
Grahaw’s. I caunot recollect ever smelling zas at Miss Miles’, It the
fumes from the gas factory are a nuisance to one person they are a nui-
sauce to a good many persous.

Troyas CLARK, on the part of defendant, testified as follows :

T have livel in Ottawa since 1856 ; boarded at Miss M les’ from 1876
to 1861. I never noticed any smell from the Gas Works while there.
The wind seldom blows from the north, the prevailing winds blow from
the south, east and west. !

Cross-Ezamination.—I have smelled the gas very strongly when at or
near the Gas Works. The smell is very offensive to me.

The plaintiff then asked the court to instruct the jury, as follows:

1st. If the jury believe from the evidence that the defendant erected
or caused to be erccted near the dwelling-house of the plaintiff, situ.te
on lot 3, in block 84 in the State’s Addition to Ottawa, in La Salle Coun-
ty, Illinois, works for the manufacture of gas a:d coke, and that the
plaintiff had at the time of the erection of said works, a well of water
on lis said lot, and that the defendant in carrying on said works placed
or caused to be placed, prior to the commencement of this suit, in and
around said works, substances which, when mingled with the water in
said well, would render said water nauscous to the taste, deleterious to
health if used, or otherwise unfit for use, and if said substances so used
by defendant in carryingon said works did soak into the ground, perme-
ate and pass along through the earth, and did, prior to the commence-
ment of this suit, mingle with the water in said well, and render said
water naseous to the taste, deleterious to the health if used, and other-
wise unfit for use, the verdict of the jury should be for the plaintiff,
for the damages which the evidence shows were caused to him thereby.
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2d. If the jury believe from the evidence that the defendant erected,
or caused to be erected works for the carrying on the manufacture of
gas and coke near the dwelling house and premises of the plaintiff; sit-
uated as mentloncd in the first instruction, and that in carrying on said
worke said defendant, prior to the commencement of this suit, dxd cause
noisome, noxious and offensive vapors, fumes, smoke and stenches to
issue and proceced from the said Gas Works, and to enter into and be
diffused through and upon the dwelling-house and premises of said
plamnﬁ so as to render the air breathed by the plaintiff and his family
impure, unhealthy and uncomfortable, and so as to senousl) annoy and
incommode tho plaintiff and his family in the enjoyment and occupa-
tion of said dwelling-house of the plaintiff; and if the jury Dbelieve
from the evidence that such injury to the plaintiff was a special damage
to him and his family, peculiarly affecting him and them in a manner
different from that of others generally in the neighborhood, the jury
should allow the plaintiff the damages which the evidence shows were
caused to him thereby.

To the giving of each of said instructions for the plaintiff, the defen-
dant objected ; the comwrt overruled defendant’s objection and gave each
of said instructions; and to the giving of each of said instructions the
said defendant then and there excepted.

The defendant asked the court to give.the following instructions to the
jury :

1st. It the jury believe from the evidence that noxions or offensive
smells issued from the Gas Works of the defendants as alleged in the
declaration, yet it the jury believe from the evidence that it affects in
the same manner a considerable portion of the community in the vicini-
ty of defendant’s works, then the court instructs as a matter of law that
the works and business of the defendant are not a private nuisance, and
no action can be sustained by the plainiiff for such noxious or offensive
smells; and in such case the jury cannot take into cunsideration any of
the evidence adduced on the trial in relation to the noxious smells aris-
ing from detendant’s works, unless the plaintiff has proved that he has
sustained some damages from such noxious smells peculiar to himself,
and which has not been sustained by the ndighborhood about the Gas
‘Works.

2d. If the jury believe from the evidence that the plaintiff’s well was
injured and the water thereof rendered unfil for use by reason of depos-
its of manure and urine and other deleterious substances from barns,
stables, privies standing in the neighborhood of plaintiff’s lot, and not
from the Gas Works of the dofendant, then the plaintiff is not entitled
to recover damages in this action for injury to his well.
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3d. If the jury believe from the evidence that the plaintiff is entitled
to recover under the instructions given by the court, then the court in-
structs the jury that the plaintiff can only recover such damages as he
has proved he has actually sustained before the commencement of this
suit; he is not entitled to recover any speculative or prospective dama-
ges. If no actual damages have been proved, then the plaintiff can
only recover nominal damages.

6 Hill, 292—297.
3 Greenleaf, 474.

4th. If the jury believe from the evidence that the plaintiff’s well
was injured by the defendant’s Gas Works as alleged in plaintifi’s dec-
laration, then the measure of damages for such injury will be such a
sum as would procure for plaintiff an unfailing supply of pure water,
either by resorting to a cisterr: or otherwise, together with the value of
plaintiff’s well so injured, (it the jury shall find that said well was in-
jured,) and in determining the value of plaintitf’s well, it is proper
for the jury to take into consideration the evidence concerning the de-
posits of urine and manure near said well, and the evidence concerning
the proximity of the livery stable and privies to said well, as affecting
the value of said well, it the jury shall Lelieve from the evidence that
such deposits would injure said well.

bth. If the jury believe from the evidence that the plaintiff’s well
was injured, and the water thereof rendered unfit for use by reason- of
deposits of manure and urine, and other deleterious substances from
barns, stables and privies standing in the neighborhood .of plaintiff’’s lot,
and not from the Gas Works of the detendant, then the plaintiff is not
entitled to recover damages in this action for injury to his well.

6th. On taking into consideration the opinion of witnesses in relation
to the amount of plaintiff’s damages, (if the jury shall believe from the
evidence that the plaintiff has suffered any damages,) the jury must take
into consideration the knowledge or means of knowledge which such
witness has in regard to the circumstances surrcunding this case, the
opinion of a witness not having any knowledge concerning the facts
and circumstances of this case is entitled to no weight.

7th. The plaintiff has no right to have the jury examine the bottles
of water produced on the trial of this canse; and the jury have nothing
to do with that question, and it was improper for the plaintiff’s counsel
to comment on their offer to do so, and the jury will disregard it.

8th. The plaintiff cannot recover damages for injury to his well in
this action, unless it is clearly proved that the defendant did wrongtully
and negligently deposit upon the lot or premises of defendant cortain
deleterious, tarry, resinous or gaseous substances, and that the said dele-
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terious, tarry, resinous or gascous substances permeated, flowed or
poured through the carth into plaintiti’s well.

The court gave all of the instructions asked for by defendant except
the sixth instruction, and to the opinion of the court in refusing said 6th
instruction, the plaintiff then and there exeepted.

113

The jury found a verdict for the plaintif; the defendant moved for a
new trial; to the opinion of the court inoverruling the motion for a new
trial the defendant then and there excepted, and prays the court to sign
and scal this bill of exceptions, which is accordingly done.

—A

{ SEAT } M. E. IOLLISTER,
= Judge.

Sigued this 18th day of May, A. D. 1863.
RICE, MOREY & HOLLISTER,
Appellant’s APys.
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