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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM. 1860.

CHARLES MASON, Exr. ofy
JESSE C. SMITH, L

e Appeal From Marshall.
JOSEPH H. JOHNSTON. J

BRIEF OF APPELLEE.

1. The defendant’s demurrer to plaintiff’s replication to de-
fendant’s second plea was properly overruled.

It is insisted that the term “ beyond seas,” as used in our Sta-
tute of Wills, does not mean simply without the jurisdiction of
the State. The term is copied from the Statute of 21 James I,
Chapter 16, and in adopting it, we received it with the construc-
tion that had been given to it by the Courts of the country from
which it came. In the case of King vs. Walker, 1 W. Blackstone
R. page 287, it was held to mean, that “ beyond seas” was with-
out the jurisdiction of the Courts of the Country. So, also, in
this Country, where. that term has occurred in statutes, it has
been held to have a similar meaning.

Murray vs. Buler, 3 Wheaton R. 541.

Nhelby vs. Guy, 11 Wheaton R. 361.

Taw vs. Roberdean, 3 Cranch, (1 Cond. R. 433,) 174
Stephenson vs. Doe, 8 Blackford RR. 515,

Banl of Alexandria vs. Dyer, 14 Peters R. 145.
Brent vs. Tusker, 1 Har. & McHen. R. 89.

Forbes vs. Fool, 2 McCord (3. C.) R. 331

White vs. Bailey, 3 Mass. R. 271,

Byrnzvs. Crowninshicld, 1 Pick. R. 263,

2. The demurrer to the defendant’s 4th rejoinder to plaintift’s
veplication to defendant’s second plea was well taken and was
properly sustained. It did not answer the replication, and set
up no matter that, if true, would destroy the force of, or be any
answer to it. The fact that the plaintift withdrew the note from
the files of the County Court ofitself proves nothing, and could
not defeat his right to recover in the Circuit Court. He had a
right to do ¢kat for the purpose of instituting his suit elsewhere.

3. The demurrer to defendant’s fifth plea was properly sus-
tained. The Statute of limitations of five years applies to the
action of assumpsit, and not to the action of debt. This was an
action of debt, and, therefore, the plea was no answer to the de-

claration.
Purple’s Statute, pages 724, 7352,
Redell vs, -/umu‘_:/‘ 1 tiyl, 207,
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4. The fourth objection is disposed of in our answer to the
objection to the pleading as to the meaning of the term * be-
yond seas.”

5. The fifth instruction was correct; it was proper for the
Court to instruct the jury as to what presumption of law would
arise from a given state of facts.

6. The sixth instruction asked by the plaintiff was proper; it
only instructed the jury as to what would avoid the payment of
the note if they believed it had been executed by Smith.

7. The T7th, 8th, 9th. 10th, 11th, 12th, 13th and 14th instruc-
tions given on the part of the plaintiff clearly present the law
that must govern this case, as will be shown on the argument.

8. The third instruction asked by the defendant was properly
refused. There was nothing in the evidence to raise a presump-
tion that the note was given ‘“ without any good or valuable con-
sideration.” While there may be evidence tending to show an
tnadequacy of consideration, there is nothing to induce a belief
that it was wholly without consideration. Unless instructions
are based upon the evidence in the case, they are properly re-

fused, and their refusal may not be assigned for error.
Ilumphyeys vs. Collier, 1 Scam. 53.
Hill vs. Ward, 2 Gil. 202.
Vanlandingham vs. Huston, 4 Gil. R. 127,
Sherman vs. Dutch, 16 111. R. 283.
Coughlin vs. The People, 18 11I. R 266,
Chicago, Burlington & Quincy R. R Co. vs. George, 19 I11. 510,
Hoselcy vs. Brooks et we., 20 I11. R. 115,
9. The objections urged against the third instruction asked by
defendant apply with equal force to the 2d, 4th, 6th, 9th, 10th,
12th, 13th and unnumbered instructiouns asked by defendant, and

they were properly refused.

10. It was not erroneous for the Court to send out the jury to.
reconsider their verdict when they had found an nformal one!
Neither of the verdicts, (except the last,) found by the jury
were sufficient to determine the rights of the parties, and the
Court clearly had a right to refuse their verdicts for informali-
ties, and to re-instruct them that they might decide the case in-

telligently.
l}‘(l.un V&, ])'(H‘[(/.‘L‘, 16 11l R. 40

Lee vs. Quirk, 20 111 R. 305
11. The objections to the exclusion of evidence are not well
taken ; the fact that the plaintiff withdrew his note from the files
of the Probate Court, if it were true, proves nothing, and could
not determine the rights of the parties, and it was, therefore,
properly excluded.
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12. The receipts offered in evidence were proper for the con-
sideration of the jury; so of the certificate of purchase from
Simpson.  The books of account, offered in evidence, only shows
the state of the store accounts between the parties, and the evi-
dence was proper as tending to show that there were other tran-
sactions between the parties that remained unsettled at the time
the books were balanced.

13. We can perceive no errors in the record, and it secms
that substantial justice between the parties has been done ; and

where this is apparent this Court will not reverse the judgment.

Gillett vs. Sweat, 1 Gil. R. 475.
Smith vs. Shultz, 1 Scam. R. 491.
Newkirl: vs Cone, 18 111. R. 454,
Dishon et al. vs. Schorr, 19 111. RR. 59,
French vs. Lowry, 19 111, R. 138.

We insist, therefore, that the judgment below should be af-
firmed.
H. M. & J. J. WEAD.

Attorneys for Appellee.
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STATT OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

JOSEPH K. JOHNSON, Appellee, )

8.
CHARLES MASON, Executor of | Appeal from Marshall.
Jesse C. Swmirr, decased, Appellant. |

ABSTRACT OF THE RECORD.

Johnson commenced suit against Mason, executor of Smith, in the
Marshall Circuit Court on the 8th October, A. p. 18358.

The declaration states that Smith in his life time executed and deliv-
ered to Johnson:his note, whicly.is as follows :

« 392,893 62. . ““Lacox, April 10th, 1840.
“For valuo received, five years from date I promise to pay J. II.
Johnson or order, the sum of two thousaund eight hundred and ninety
€2 100 dollars in goods, orsuch merchandize as he, said Johnson or
hearer may select, and if not paid when due, to be cash on interest from

date. 5, JESSE C. SMITH.”

The declaration contains two counts on this note, and avers that John-
son was ready to receive the goods, but Smith did not have them to
deliver. It states that Smith died on the 81st July, 1850; and that
Mason was appointed his executor and letters testamentary were issued
to him by the county court of Marshall county, on the 9th day of Sep-
tember, 'A. D. 1850.

The defendaat pleaded nil debit, and verified his blea by affidavit,
denying the exccution of the note by Smith.

Issue taken on this plea to the country.

9nd Plea. That as to property inventoried and accounted for, &e.,
the plaintift’s claim was not filed in the proper court, nor presented to
the executor, Jesse C. Smith, till after two years from the time of the
granting of letters testamentary, &ec.

Plaintiff replied that at the time of the granting the letters testamen-
tary, &c., plaintift was beyond seas, to wit: in the state of California.
and that le filed his claim within two years after his return from beyond
seas, c.

Demurrer to this replication overruled and exception taken by.
defendant.

Defendant rejoined,

1st. That plaintiff’ was not beyond sea but was in the state of Califor-
nia, one of the United States of America,

Jssue to the country,
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30

29

31

11
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2nd. That at the time when &e., plaintiff was not beyond seas, &e.
Issue to the country.

3rd. That plaintiff did_not,_ )vithin’two"fﬁlféaﬁficﬁ'}h his retgrn from
beyond seas, file his claim with the proper court.

Issue to the country.

4th. That within two years after his return from beyond seas, plaintiff
took his claim off the files of the court, and withdrew and abandoned
his claim.

Surrejoinders to 4th rejoinder to replication to second plea.

1st. Plaintiff did, within two years after his return, &c., to wit : on the
3d Nov., 1852, present his note to Mason, the executor, for allowance
against Smith’s estate and requested him to allow the same, which he
refused.

Demurrer by defendant.
Sustained to the 4th rejoinder to said replication.

2d. That plaintiff did not abandon the prosecution of his claim against
Smith as alleged.

Issue to the country.
3d. That plaintiff did not withdraw lis note from tho files as alleged.
Issue to the country.

4th. That plaintiff, on the 3d Nov., 1852, presented his claim for
allowance. Judge refused to allow the claim. Ramsey was Judge, and
attorney for Mason, and he could not get a fair hearing before hin.

Demurrer sus‘ained to 4th rejoinder, &ec.
b

5th. That plaintift did not abandon his claim, but withdrew his notg
to bring suit thereon, and prosecuted the same in the circuit court.

Demurrer sustained to 4th rejoinder,
Defendant’s 3d Plea.

Neither Smith in his lifetime, nor Mason, executor, sipce his death
within sixteen years, agreed to pay said note.

Leplication,
That Jesse C. Smith did agree to pay within sixteen years.
Issue to the country.
Defendant’s 4th Plea.

That the cause of action did not acerue to the plaintiff within sixtcen
years before the commencement of the suit.

Leplication.
That the cause of action did acerye within sixteen years, &c.
Issue to the country.
Defendant's 5th DPlea.

That cause of action did not acerue to plaintiff within five years before
the commencement of the snit.
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Demurrer sustained.

“Defendant abides by' his demurrer.
Defendants 6tk Plea—

Payment by Smith in his lifetime, to wit: May 1st, 1843.
Replication.
Did not pay, &e.
Issue to the country.
Defendant’s Tth Dlea as amended.
The note was made without any good or valuable consideration, &e.
Leplication.
Note not made without a good and valnable consideration, &e.
Issue to the country.
Defendant’s 8th Plea as amended.

That the making and executing the note by Smith in his lifctime was
obtained through fraud and circumvention.

Demurrer sustained. Defendant excepted and abided by thisdemurrer.

The cause was tried by jury, which found plaintift’s debt $2,743 62
and damages $2,866 54.

The bill of exceptions shews that the first verdict found by the jury
was: “We, the jury, find for the plaintiff—" This verdict the court
refused to enter up, and sent the jury out. They came in again with
the following verdict: “We,the jury, find for the plaintift indebtedness
to the amount of §2,743 62, and damages to the amount of $2,866 54,
and that the note was not filed in accordance with law,” which verdict
also the court refused to receive, and the jury were again directed to
retire. They did so and returned again with the following verdict :
“We, the jury, find for the plaintiff indebtedness to the amount of
$2,743 62, and damages to the amount of $2,866 54.”” Whereupon,

“without request of the jury, and against objections made by the defend-

ants, and at the plaintitt’s request, the court instructed the jury that—

¢« The jury will find whether the note was presented to the probate or
county court, within two years after Johnson returned from California;
if he was in California.

“The presentation of the note is sufficient if it was marked filed by
the clerk of the county court, and was left among the files in his office
for soveral weeks; and if the note was afterwards taken from the files
by the plaintiff or his attorney, this did not annul the previous presenta-
tion, if it had been presented by being marked filed by the judge and
left with the files by him.”

Defendant objected to these instructions, and requested the court to
Liear argument and suggestions in_relation to the same and to the pro-
priety of their being given, which the court refused to hear, and again
sent out the jury to consider of their verdict. The jury brought in the
following verdict: *We, the jury, find for the plaintiff indebtedness
to the amount of §2,743 62, and damages to the amount of $2,866 54,
and that the plaintift’ filed the note in question within two years after

S s S 3o S A S50, At 5 e 2
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P"!Ieiﬁca his return from California.”” Which verdict the court directed to be

37

3846

47

48-73

80

90, 91

entered, and the defendant excepted.

The evidence incorporated into the bill of exceptionsfends to show
that the note was executed by Smith; that Johnson went to California
in the spring of 1849, and returned in the spring or summer of 1852 ;

and that the note was filed and sworn to hefore the clerk of the county:

court, Nov. 3d, 1852 ; that Smith and Johnson were not on good terms
from 1838 to 1842; that they did no Dbusiness as a firm after April,
1837. Johnson was in moderate circumstances ; had lots and land worth
about $1000, which, except one lot, he has yet; and was worth from
$1,500 to $2,000 besides.

The account books of Smith and Johnson are introduced in cvidence,
shewing that Smith was in no manner indebted to Johnson on their
partnership accounts, except in the sum of $197 50. Smith & Johason
had difficulties: they commeneed in 1838 ; Smith sued Johnson and got
judgment against him.

Smith had no goods, and neither of them were merchandizing in 1840.
From the books and accounts given in evidenee, the aceounts of Smith
and Johnscn appear to have been settled up to April 5th, 1840,

Defendant upon the trial in the court below offered to prove the
following:

¢ That within two months after the note was marked filed by the clerk
of the county court, and before any hearing was had thereon, it was
withdrawn by the plaintiff and never re-filed or put upon the files of
the county court, or insisted upon as a claim against the estate of said
Smith.”

Defendant produeed the books and records of the county court, which
were identified and proved, and offered the same in evidence to shew
the claims allowed against the estate, and that the note sued on was not
one of them, and was not allowed ; also, that there had bLeen no note or
other claim of Johnson against the cstate of Jesse C. Smith, in said
county court since April, 1853.

Defendant offered in evidence sundry letters, 17 in number, proved to
have been written and signed by Smith, not papers in this case.

To all this evidence the plaintift’ objected, and the conrt sustained the
objection and excluded the evidence,

Plaintift’ offeved a receipt which was proved to be in the hand-writing
of J. S. Simpson, who was then sherift of Pntnam county, which is a
follows :

% Received, Hennepin, August 25th, 1857, of J. II. Johnson, four hun-

dred dollars, to be applied on an execution in favor of McClelland &
York against J. C. Smith. J. S. SINPSON.”

Objected to by the defendant but admitted by the court.

Plaintiff offered in evidence two receipts signed Ly E. Swan; also
orders of Smith on Johnson, and orders of Smith on Strong & Jolnson,
the several signatures being proved, and which are as follows ;
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Page oy Bee.  Rec’d of J. H. Johnson $18 00 on J. C. Smith’s account with E. Swan
95 as per bill annexed:.

Feb’y 14, 1835, to cash paid Samuel Wawrem
December 29, 1834, to cash paid IL. K. Cassell, 4 30
Feb’y 11, 18335, to cash lent J. C. Smith, 2 00
to cash paid Laucaster, 150
818 00
April 21st, 1835, credit on book, E. SWAN.

95  Received of E. Swan the sum of ten dollars, in full payment for a
montl’s work at chopping and scouring for J. C. Smith.
Columbia, Tl1., February 14th, 1835. SAMUEL WARREN.
Columbia, 21ts, 1835
o5  Rec’d by the hands of J. H. Jolmson the within amount, ten dollars.

$10 00. E. SWAN.
$10 25 100. Columbia, 111., Jan’y 15th, 1836.
Rec'd of J. II. Johnson ten dollars and twenty five eents, in full of all
accounts up to this date. E. SWAN.
Give the the bearer fifty bbls. flour. J. C. SMITH.
October 9th, 1838.
Mr. Johnson, give the bearer 100 1bs. mix. J. C. SMITH.
$46 6S. ’ Nov’'r 12th, 1838.

97 M. J. IL Johnson, Sir:—Pleas to pay to the bearer or order-the sum
of forty-six dollars aud 68-100 in flour out of the mill whenever its con-

venient. : J. C. SMITH.
Noveml er 17th, 1838.
Let the bearer, Wm. Iladley, have one flour.

J. C. SMITH.

XNov'r 28th, 1838.
97 Mr. J. H. Johnson, I want you to pay a note Snyder holds given
Redick. likewise the acc’t of James Johuson of twenty $20 dollars, the

balance of Dennings’ acc’t $10 00 and some cents, Mr. Cope acc’t $9 87
J. €. SMITII.

Nov. 3d, 1838.

Due J. P. Garrigus on seitlement seven dollois and 40-100
J. C. SMITH.

cents.

Messrs. Strong & Johnson, pay the above in flour March 20th, 1839.

: J. C. SMITH.

os  Endorsed April 25, 1839. Faid on within 50 Ibs. flour. - $2 00
Paid 50 1bs. flour, 9 00

35 1bs. flonr, 3 40

ST 40

Charged to J. C. Smith at May 14, 1839.

Nov. 26th, 1838.
Messrs. Strong & Johnson: Pay I K. Cassell six dollars and 54

~y cents in flour. J. C. SMITH.
4 Endorsed December 15th, 1838. Paid on the within 56 1bst
flour. 3 81 68

65 1bs, flour, 4 2 60
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99

100

101
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Messrs. Strong & Johnson: Please pay the bearer, Mr. Dunlap, two
dollars and 20-100 in flour.
Nov’r. 26, 1838. J. C. SMITH.

Y

e Nov’r. 26, 1838.
Messrs. Strong & Johnson :  Pay the bearer, Benjamin C. Modler or

order, nine dollars and 86-100 in flour. J. C. SMITH.
Endorsed November 30th, 1838. Paid on the within 171 1bs.
flour, at four cents, $6 84

To the iutroduction of which defendants objected, which objection was
overrnled Ly the court, and to the said ruling of the court the defendants
then and there excepted.

Plaintiff here, by way of rebutting testimony, offered in evidence a
paper purporting to be a copy of a certificate of purchase made by the
sherift of Putnam county, to the introduction of which the defendants
objected, which objection was overruled by the court and the paper
permitted to go to the jury, to which ruling of the court in admitting
said paper the defendants then and there excepted, which paper is as
follows :

(Copy.)
STATE OF ILLINOIS,
Putnam County. }SCt‘ I, J. S. Simpson, sherift of said
county, do hereby certify that by virtue of a writ of execution to me
directed from the circuit court, I did on the 2d day of January, A.D.
1838, expose to public sale certain property, to wit: Three undivided
eighths of the steam saw mill, and three undivided eighths of lot No —,
in B. 80, on which said mill stands, in the town of Webster, in the county
and state aforesaid, and that Joseph H. Johnson, of the firm of J. C.
Smith & Co., bid thesum of two hundred thirty-three dollars nine cents
therefor, which being the highest and best bid, the said property was
struck off to him, the said Johnson. And that the said Johnson will be
entitled to a deed for said premises so sold to him within fifteen months
from the date hereof, unless the same be redeemed according to law.

Given under my hand and scal at Hennepin, this 2d day of Jaruary,

A. D. 1838, J. S. SIMPSON, 4{ seaL. }

/ Skeriff of Putnam Co., UL.

Plaintiff then asked the court to instruct the jury as follows:

STATE OF ILLINOIS, |
County of Marshall. } :

In the Circuit Court of said Coanty, and of the October 1., A. D.1839.
JOSEPH H. JOHNSON
1Debt.

8.
CHARLES MASON, executor |
of the estate of Jesse C.Smith. |

The plaintiff asks the court to instruct the jury as follows:

1st. Under the issues of this cause there is no question of fraud.
Framd in obtaining the note must be specially pleaded by plea, and it is
not pleaded in this cause.

2d. Mere delay to bring an action on the note is no defence unless
the delay was sizteen years after the note became due.
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Puge og Rec. 3d. If Johnson was in California when the letters testimentary were

— issued by the county counut of Marshall county on the 9th day of Sep-
tember, 4. . 1850, to Mason, as executor of said Smith, and »—2=mmS0m

presented the said note m’qggst\lpnmwpmnmt or county court

Given. within two years after his return to Illinois, that is a sufficient presen-

tation ; and if the jury further believe from the evidence that the said

note was signed b;, Smith and has not been paid, they will find for the

plaintiff,

—

101,102 4th. If Johnson was in California when the letters were granted to
Given. Mason then he, Johnson, was beyond seas within the meaning of the law.

5th. The settlement proves nothing but the settlement of the account
Given. named in the books, and no presumption arises from such settlement that
a note was not afterwards given by Smith to the plaintiff, Johnson.

6th. If Smith made the note sued on, then it can only be avoided by
Given. g payment or release or neglect to prosecute the collection for sixteen
years after it became due.

7th. Mere suspicion of something wrong is no defence to this action;
if any defence exists it should be pleaded and proved to the satisfaction
of the jury, and the jury have no right to reject the plaintift’s claim
upon mere conjecture or gness or impression.

Given.

8th. It is not necessary for the plaintift to prove any consideration
Given. for the note ; the note itselt is sufficient evidence of a consideration, and
it is for the defgndant to prove that there was no consideration.

9th. It is not necessary for the plaintiff to prove anything about the
consideration of the note, or the situation of the parties or their dealings
Given. or which paid the most money; if the note was given it is for the de-
fendant to prove its payment or any other defence which may exist.

103

11th. There is no presumption of law that payment of the note has

been made from any Japse of time alene short of sixteen years, and the

Given. defendant is bound to prove payment when he religs on such payment
as a defence.

12th. The settlement of the accounts of the parties is eyidence only

of settlement ol such accounts as are specified as being settled, and

furnishes no evidence of settlement of any other accounts existing

Given. Between the parties, and the party relying upen final settlement must
prove that there was a scttlement of all accounts between the parties.

13th. That Johnson could not have introduced the note upon which
Givay this suit is brought in defence to the suit mentioned in the’evidence of
Jesse C. Smith against Joseph . Johnson, which was commenced and
ended in 1842 for the reason that the said note in question in this suit
was not then due.

104  14th. The books offered in evidence are not conclusive proof of the
exact state of the accounts between Johnson & Swmith, nnless the jury
believe from the evidence that said books are the books kept by or for
the parties, and contain and show all their business transactions together
and that they are all the books so kept, showing their said accounts and
transactions.

‘lven.

104  Which instructions were given by the court, to the giving of which
instructions the defendant then and there exepted.
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Page of Ree,. The defendant then asked the court to instruct the .jur_j.as‘followslz

(105

Refused.

Refused.

.Rr;’/l(\\‘z'({.

105-6

‘Gliven.

Refused.

sif106-7

Gliven.

 Given.

1st. If the jury Lelieve trom the evidence that the signature to the.
note given in evidence is not genuine and in the-hand=writing ot Smith,

Given=thte jury will find fov the detendant and for the purpose of determining
ven.g - E

the question of genuineness the jury will take into consideration all the
facts and circumstances proved in the case.

2d. If the jury believe from the evidence that the signature to the
note given in evidence is in the proper hand-writing of Smith and gen-
uine ; still, should the jury further believe that the signature was written
by Smith upon a blank piece of paper, and that afterwards, without his
consent, the note was written over it, then the jury will find for the
defendant.

3d. It the jury belicve from the evidenee that the note given in
evidence was made or given without any good or valuable consideration,
then the jury will find for the defendant.

4th. It the jury bLelieve from the evidence that the note in question
was procured by the plaintiff from Smith frandulently, and that the
plaintiff’ used fraud and circumvention in obtaining the making and
exccuting of said note, then the jury will find for the defendant.

5th. If the jury believe from the evidence that the note was honestly
made and for a good and valuable consideration, but that after the mak-
ing of said note the same was by any arrangement between the parties
settled for and paid, then the jury will find for the defendant; and for
the purpose of determining the question of payment as well as all the
questions at issue in this canse the jury may take into consideration all
. the facts and cirenmstances proved in this cause.

6th. If the jury believe from the evidence that on the 3th day of
April, 184C, the plaintiff and Smith settled all their accounts together,
and at that time there was but $197 51 duc the plaintiff; and it the
jury further believe from the cvidence that after the said 5th day of
April, A. . 1840, the plaintiff and Smith had no dealings whatever with
each other, but on the contrary they were personal enemies to each
other; and if the jury further believe that said note was never presented
to Smith in his lifetime for payment, and that after Smith’s death the
presentation of it was delayed for a long time without reasonable cause,
all of these facts and cireumstances may be considered by the jury as
tending to prove that the note is not an lonest claim against the estate
of Smith.

Tth. If the jury believe from the evidence that the note in question
is a valid note but that the note was not filed in the probate or county
court of Marshall county, within two years after the granting of letters
testamentary upon the estate of Smith, the jury will in that case find for
the plaintiff, but also state and specify in their verdict that the note was
-get. filed within two vears after letters testamentary upon the estate of
Smith were granted to the defendant, provigea tneé jury shall believe
from the evidence that Johnson was not out of thestate of Ilinois at the
date of the granting of said letters testamentary.

8th. If the jury believe from the evidence that the note in question
was not filed in the county court of Marshall county within two years
after the plaintiff’s return from California, then the jury will 50 find
and state in their verdict. o :




Pags of ch

Refused.

107-8

Refused.

108-9
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And the jury are farther instructed that if they believe—fsom the
evidence that Johinson only procured the filing of the county clerk upon
the back of the note but did not leave the note in the oftice of the county
clerk for the adjudication of the county court upon the same, but with-
drew the same and never afterwards re filed it or in any manner insisted
upon it as a claim against the estate, that this does not amount to a filing
of the claim against the estate within the meaning of the law, and the
jury will so find.

9th. If the jury believe from the evidence that the plaintiff, Johnson,
left Marshall county in the year 1849, and went to California, but at the
time of leaving said Marshall county and from that time until his return
to said county in 1853, Juhnson only designed remaining only for a time
temporarily in California, intending to return to Marshall county to
reside, and that he did not at any time intend tosettle and live in Cali-
fornia as his home, but daring all that time of his absence esteemd
Marshall county his residence and home, then the jury are instructed
that such an absence would not sustain the plaintifi’’s replication that he
was beyond sca.

10th, The jury arc instructed that California being one of the United
States of America, is not in contemplation of law * beyond sea,” and if
the jury believe from the evidence that Johnson, during all the time of
his absence from Marshall county, was only in California, then the jury
will not find for the plaintiff on the issuc upon his said replication.

11th. - If the jury find the issuc upon the replication of “beyond sea”
in favor of the defendant, namely, that the plaintiff was not * beyond
sea,” as stated in his replication, then if the jury believe the mote in
question was not filed within two years after the granting of letters tes-
tamentary upon the estate of Smith, the jury will so find and state in
their verdict.

12th. If the jury believe from the evidence that Smith and Johnson
were partners in trade, and as such partners at the time of their closing
or stopping their business had debts due them from their customers,
which debts were afterwards paid ; and it there is no cvidence tending
to show which of the parties reccived the money in liquidation of such
debts, in that case, in the absence of cvidence, the presumption of law
is that cach of the partners received the proportion of the debts to which
he was legally entitled, and in such case no presumption of indebtedness
from one partner to the other arises.

18th. If the jury believe from the evidence that Smith and Johnson,
on the 5th day of April, A.p. 1840, had a general settlement of accounts,
the presumption of law is that all matters of account between the parties
at that time were settled and adjusted ; and it Johnson claims that any
items of indebtedness from Smith to him were omitted in snch settlement,
then, in that case, the burden of proof in showing such omission is upon
Johnson, and he must prove it.

TWhich instructions were refused to be given except No.
To the refusal to give which instructions the defendant excepted, and to
the giving of. said defendant’s instructions No. the plaintiff’ excepts,
and tho said defendant asks the court to sign this, his bill of excoptions,

which is done November 19, 1859.
MARK BANGS, Judge

of the 23d Judicial District, Illinois,
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Errors Assigned.
Page of Rec. 1st. The court erred in overruling the defendant’s demurrer to the
plaintiif’s replication to the defendant’s seeond plea

2d. Inoverruling defendant’s demurrer to the plaintiff’s first, fourth
and fifth surrcjuinders to defendant’s fonrth rejoinder to plaintiff’s repli-
cation to defendant’s sceond plea, and sustaining said demurrer to said
fourth rejoinder.
/ 8d. In sustaining plaintiff’s demurrer to defendant’s 5th and 8th pleas.
4th. In rejecting evidence offered by the defendant.
113-14  5th. In admitting improper evidence offered by the plaintiff and
objected to by the défendant.
6th. In giving the instructions asked by the plaintiff.
Tth. In refusing the instructions asked by the defendant.
8th. In instructing the jury after they had once retired to consider
of their verdict.
9th. In sending the jury out several times after they had agreed
upon their verdict. »
10th. In giving judgment for the plaintif.

114 Tor these and other reasons in said record, appellant prays that said
judgment may be reversed, sct aside, and for nething esteemed.

N. II. PURPLE,
April 14, 1860. ' Ay for Appellant.

POINTS, &o.

1st. Tho term “bLeyond seas,” as used in the Statute of Wills, does

not mean snnpl) out of the state.

?Mlﬂ 7. S 2tz //% Cozsec /2 &Zf =) Parple’s Stat. p. 1216, scc. 113.
Stgittocre ), Hrallze S i/{ ool /éﬂfz‘;}’m %W S L. ﬁ SN

AUerdloze I Fr L 205 Seeos 272/,
% c/llee, /;%25([% /4 Picd, 431 /ﬁm;zmg% 1/ 7 gaz@ ém?I
éz Decttécstecreds 32 Esc ‘

1¢/e;7m/7a
2d. The defendant’s 4th 1c.]omdu to p]uintiff’s replication to de-

fendant’s second plea was a good rejoinder, and the demurrer thereto

should not have been snstained.

The rejoinder is, that within two years after his return from Dbeyond
seas, plaintiff’ took his claim off' the filo.of the court, and withdrew and
abandoned his claim. '

W%

™
7/
.4
.

) T7¢

/
/4

8d. The defendant’s 5th plea of the Statute of Limitations of 5 years,

is a full defence to the plaintift’s action from 1827 to April 13th 1849,

11 when the act of February 10th, 1849, (Purple’s Stat. p. 730, s. 1,) becane

a law; the limitation of theaction of debt upon promissory notes was 16
years,

This act limits all suits upon promissory uotes to five years.
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Page of Rec. The limitation as agianst the plaintiffs’ note commenced running,

161-2

102-3

104 to 110

80

19-1

96

09

therefore, on the 13th April, 1849, and five years from that time the
plaintiff ’s claim was barred.

4th. The 3d and 4th instructions given for plaintiff pre-
sent the same question as is made in the pleading, as to the meaning of
the term “beyond seas.”

5th.  The 5th instruction is not law, and necessarily tended to mislead
the jury.

It was for the jury, and not the court, to determine what presumption
should arise from the settlement of the book account.
- The settlement was on the 5th April, 1840, and the note purports to
have been dated on the 10th of the same month.

6th. The 6th and several of the other instructions given at plaintiff’s
request are erroneous, as will be shewn on the argument.

‘1th. The 2d, 3d, 4th, 6th, 9th, 10th, 12th and 13th, and wnnumbered
instruction embraced in brackets were law and ought to have been
given by the court, as asked by the defendant.

8th. The court had no right to instruct the jury orto send them out
after they had found at least two verdicts, which were substantially legal
and proper verdicts.

9th. The instructions themselves were erroncous and improper.

10th. The defendant’s offer to prove that the plaintiff had abandoned
his claim and withdrawn it from the files, was improperly overruled by
the court. The evidence offered was pertinent.

So also, of his offer to shew by the books of the county court that the
claim of plaintiff had not been on the files since 1853, and had never
been allowed as a claim against the estate.

11th. Simpson’s receipt of August 25,1837, was improperly admitted
in evidence. Itis not shown that Simpson had any execution or other
anthority to receive the money. The evidence is a mere statement of a
third person, and is entirely inadmissible.

The receipt signed by Swan and others are of the same species of
testimony, and ought to have been excluded.

12th. Simpson’s certificate of purchase to the plaintiff of the 2d
January, 1838, was also improperly admitted in evidence.
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