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SUPREME COURT,
First Grand Division.

State of IMinois, }Ss

The People of the State of Illinois,
To the Sheriff of 2L : County.

Because, I the secord and %wwaé}fyd, and also i the’ sends-
leor 7/9 the /'zmymmz/ 0/9 @ /&éﬂ wtich was v e Giscnd  Cowst o/ '
N W county, /?/025 the /Z‘m/?ﬁ /&Z%/&/ lotween

: TS Y el ,(/&/évzaémz@ i 15 sad Hhal man-
/aj/g cteoe hat# enlervened o //ﬁ //%%Qéz;// 0// cttl A il
WW /Zzu/(( W@W% a@d e
@re’ z}z/ Pomed) /y %/‘(Jﬂ%élﬂ/ the ecor? and /2055&24}5/4 0// which
Jaed [ /'m/fmeﬁ/g, we fave cawsed lo lo /Zaa/%/o into 0w S upreme
Cowrts of ther Hate of Kllenoes, at Mount Vernon, lofoie the justives

/[ém&]/;/ lo coricel the ctices 1w e dame, n die /m;z/ and manner, ac-

o7 z}y lo law, /ﬁiﬂr&%)w we command you, theat {y /00(/ and ///l&/(&/ ween
/ D countly, you grve notive lo e L s,
f/yﬂm f‘wmfy, you geve notice lo the sard W b . e

Hhat é‘, te and (yywaz /e/ﬂm e /Q&J/aﬂdad-?z 0ttt ik 11 s 00172
%&wzﬂ al the ner!~ tevmy 6//3 gard g&w%‘, 1o te holden af Mount-Vernon,
viv sacid Slate’, on' he %'zd/{j %eda@/j a//l%a the’ second %;mézyg 7
CN pvemtero nezt, 1o feaird the wcords and fazaweaé%yd afotesacd, and /e
ctiotd %772&(/, % ég_. PRSP L5 e d%d///%ﬁz///, mm//z;z/ﬁ/éz 70 :/0 and’
tecerve m%l the sacd %ﬂtﬂ/\/f) hall ordes cn thos /c’%{&% and’ Kave o
then' Mewe e names 6/ those {y wwhhom o ohall f&élﬂ the sacd

%‘W—‘n ﬁ‘ P W e nolice /’oy&/%m it they A
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STATE OF ILLINOIS—IN THE SUPREME" COURT—PIRST - GRAND:
DIVISION--NOVEMBER TERM, 1859,
~ Omto & Mississieer R. R. Co. vs. E. W. Browy. -

The def’t in error, Brown on 25th day of July, 1857, filed ‘his case in
Clerks office of Circmt Court of Marion County vs the pI’ffs in error. Con-
tainiog one count in usyal form, averring that def’ts on 21st June, 1857,
were the proprietors of the O. & M, R. R. which had been open for use from
14 February, 1855, whereby def’ts below were liable for injurres to stocks,in
case they failed to erect fences &e., Except at places excepted in the statutes
that def’ts below knowing the same,neglected and refused to erect such fences
whereby 3 mares, one mule and one colt the property of the' plaintif belew

- of value of 850 dollars lawfully feeding &c., weat from the adjoining land,

unto and upon said rail road at a point wheae the owners of lands had not
fenced and where they had not agreeu to fence the same and where it became
hecessary to fence :he same &c; and without the limits of a town, city or
village and where there was no crossing of a public road or highway and thereby

_then and there said animols were run over and killed by dst’ts Locomotive.

Damages claimed $850-—

Plea 1st ocneral issue. '

2d. Showing deft's to be a private corporation, not bound hy the terms of
the charter to fence then road, not by the terms of any low added to or incor-
porated in their charter by thewr consent, and thereby = prevent eattle, &e.,
withoat their negligence being killed. .

3d Special Plea. That def’ts by deed of lease to one Georgs W. Jinks on
10tk of August 1855, Leased the O. & M. R. R. with all its appertenances
&e., and then Aelivered the same to him for the term of 15 years, aceordiug
to terms stated in the ples, *hat from said 10th of August 1835, thence hith-
erto he Rad possession thereof, that if any cattle &e., were killed it was by
Jinks and his servants, and not by dei”ts and their servants,

4th plea, Set up their charter of O & MR R Co., on 12th February
1851—that under smid charter defts below did build and equin said road and
before the 14:h day of Feb’y, 1855, had expended a large amoust of money
and had in use part of su d 1oad—and they aver thac by their charter nor by
any law 1n force before 14th day of July, 1855, they were not bound to erect
fenccs nor were they liable for cattle killed on their road without their neglhi-
gence or fault and deft’s do aver teat neither by aet or: deed expressly or
impliedly, accepted or part of their charter the act of 14:h Feb’y, 1855, and
that the grievances in LI’ffs decoration mentioned occurred without their fault
whilss operating their road &e., and by neglee: of . pl* ffs beiow.

Demurrer to 2nd 8d and 4:h pleas and sustainad. Issue Jjury and verdiet on
gen’l issue alone, def’t stan ding by bis 20d 54 and 4¢h pleas, verdicy for
plf for §730.  Motion for new trial overruled and exeeptsd to, Appeal

prayed &e.
BiLL OF EXCEPTIONS.

EvipeNce.—Isaac Lycick proved the killing of the mares mule and colt and
value by def’ts train on 22d June, 1857, and road not fence—did not prove
who owned the property or that it was killed at a place not within a town,
city or village or at a public ¢ 0ssing,

E. Lewy’s proot of killing and value and no fence—Thinks the plaintiff
had horses next morning—saw the horses that were killed—same ones I saw
evening before. Was in corn Seld 50 y’ds from state road, saw the movers,
3 men, saw the men the next morniag they were all together the evening be-
fore the stock were killed. I don‘t know who owned the horses, don’t know
Whether pI'ff or the other man owned them, wh~ were above the age of pI’ff
can’t say the horses ki'led were the same I saw that night.

Re-examined. —1I :hink pl'fl was driving and managing the horses the ev-
ening before; dont know whether he was a hired hand or not. Does not show
that the place where they were killed was not within a city, town or village or
at a public crossing.

M Racking—I was ealled to appraise the mares, eolts and mules, five an-
imals, no fence; the horses were killed on land nearest Lydick’s, but he no
where shows tha® on that Jand at the poiat Where killed there was not a town
city or village or a public crossing, # :

U Mil's—Knows the .land where horses killed; belonged to Wilson King'
of Pennsylvania; Lwas agent, have - sold it; do -not kndw of any contracs to
fence it.—witness does not show that there W28 not a town city or village on
the land or a public crossing where the animals were killed,

aynie Snow—Kuow nothing of this case except professionally as def’.ts
attorney. >

Saml Shanefelt—Dons know Whitaker, being agent, ‘he took papers for me .
to St Loais for stock killed, and he made contracts for wood and ties; Com-
pany sent a note by Whitaker to me 1 vefused to accept it; it purported to be
from the raiiroaq company. This evidence was objected ro.

Shoffer—Whittaker told me more than a year ago that the comp’y would
give pI’ff Page & Bacon’s note for §650 for this stock; he talked of taking it
but the note was not sent. Crose Ex.—The proposition to give the note was
afier suit begay; thisleffer was made to settie the matter; pl'ff agreed to take the



Page of note, but it did not come; dont know any thing about Whitaker being the ag’t
Record. of the comp’y, Testimony objected to, bus court allowed witness to gy ow
21 This was all the proof offered—verdict for pPff for §730.

Motion fo new trial—1st. The veadict was against the law. 2u, The vér-
diet was without evidence. 3d. The verdict was against evidence.  Motion
overruled and then excepted to.

IntrucTIONS For Pr’re—That if the pI’ff has shown that he was the owner

22 of the property in controversy, and that the property was killed by the train
- of def’t, and that their railroad track was not fenced at the place where the
property was killed, and that under the statute the def’ts were bound to fence

their railroad at the place of killing, then the pl'ffs are entitled to recover a

verdiet for the value of tho prop riy as proved. (given) That the pUff is

not bound to prove his ownership in the property bypositive testimony if he

he has shown by facts and circumstancas to the jury that he was the owner of

the property,th en he entitied to recover. the other facts being proven-(given)

ERRORS ASSIGNED.

1st—Tht court erred in refusing a new trial. 1st—The verdict was against
evidence. 2d—The verdict was againtJaw. 3d--The verdict was againstlaw
and evidence and instructions.

2d. The court erred in reudering judgment for pI’ff below.  3d. The court
arred in refusing to render judzment for def’t below. 4. The court gave
wrong instructions. 6. The court allowed improper testimouy to go to the
jury for pI’ff 7. 'The court refused to allow proper evidence for def’t to go.

POINTS BY PL’FF IN ERROR.

1st. The proof does not show that the property killed to belong to pI'ff in
court below, Lut leaves as likely to be the property of any other of the 3 meu.

2d. The proof fails to show that the horses were not killed at a public cros-
sing, and not within a city or town or village.

8d. The proof no where shows that the railroad was or had been in opera-
tion for six months before the horses were killed.

4. The declaration of Whittaker and his propositions were improperly ad-

mwitted.
HAYNIE & PARISH, for PIff.
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State of Finois, }SS

SUPREME COURT,
First Grand Division.

The People of the State of Illinois,
To the Clerk of the Circuit Court for the County ofm,,,,,,,,(}l’eeting:
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STATE OF ILLINOIS—IN THE OUPREME COURT-;FIRST GRAND
; - DIVISION—NOVEMBER TERM, 1859.
Omro & Mississieer R. R. Co. vs. E. W. Browx.

The def’t in error, Brown on 25th day of July, 1857, filed _his case in
Clerks office of Circuit Court of Marion County vs the pI’ffis in error. Con-
tainicg one count in usual form, averring that def’ts on 21st June, 1857,
were the proprietors of the O. & M. R. R. which had been open for use from
14 February, 1855, whereby def’ts below were liable for injuries to stocks,in
case they failed to erect fences &e., Except at places excepted in the statutes
that defts below knowing the same,neglected and refused to erect such fences
whereby 3 mares, one mule and one eolt the property of the plaintif belew
of value of 850 dollars lawfally feeding &e., weat from the adjoining land,
unto and upon said rail road at a point Whee the owners of lands had pot
fenced and where they had not agreeu to fence the same and where it became
necessary to fence ihe same &c; and without the limits of a town, city or
village and where there was no crossing of a publicroad or kighway and thereby
then and there said animols were run over and killed by dsf’ts Locomotive.

Damages claimed $850-— .

Plea 1st oeneral issue.

2d. Showing deft’s to be a private corporation, not hound by the terms of
the charter to fence thew road, not by the terms of any low added to or incor-
porated in their charter by their consent, and thereby prevent cattle, &e.,
without their negligence being killed.

3d Special Plea. That def'ts by deed of lease to one Georga W. Jinks on
10th of August 1855, Leased the O. & M. R. R. with all ics appertenances
&e., and then delivered the same to him for the term of 15 years, according
to terms stated in the ples, that from said 10th of August 1855, thence hith-
erto he bad possession theveof, that if any cattle &e., were killed it was by
Jinks and his servants, and not by dei”ts and their servants.

4th plea.  Set up their charter of 0 & MR I Co., on 12th February
1851—that under suid charter def’cs below did build and equip said road and
before the 14:h day of Feb’y, 1853, had expended a large amoust of money
and had in use part of su d 10ad—and they aver thac by their charter nor by
any law in force before 14th day of July, 1855, they were not bound to erect
feoces nor were they liable for cattle killed on their road without their meglh-
-gence or fault and deft’s do aver teat neither by act or deed expressly or
mpliedly, accepted or part of their charter the et of 14th Feb’y, 1855, and
that the grievandes in LUfis decoration mentioned oecusred without their faulg
whilss operating their coad &a., and by neglees of pl’ ffs below:

Demurrer to 20d 8d and 4th pleas and sustainad, Issue Jjury and verdict on
gen'l issue alone, def’t standing by his 2nd Sd and  4ch pleas, verdies. for
pl’ff for §730.  Motion for new trial overruled and excepted  to.  Appeal
prayed &e. o

BiLL OF EXCEPTIONS.

EvipeNce.—Iszac Lycick sroved the killing of the mares mule and eolt and
value by def’ts train on 22d June, 1857. and road nos fence—did not prove
who owned the property or that it was killed at 2 place Lot within a town,
city or village or at a public ¢ ossing, :

E. Lewr’s proot of Lilling and value and no fence—Thinks the nplaintiff
had horses next morning—saw the horses that were kilied—same ones I saw
evening before.  Was in corn ficld 50 y’ds from state road. saw the movers,
3 men, saw the men the next morning they were all together the evening be-
fore the stock were killed. I don‘t know who owned the horses, don’t know
whether pI'ff or the other man ownead them, wh~ were above the age of pI’ff
car’t say the horses ki'led were the same I saw that night, ‘

Re-examined. —1 =hink pi'ff was driving and managing the horses the ev-
ening before; dont know whether he was a hired hand or not. Does not show
that the place where they, were killed was not within a city, town or village or
at a public crossing. _ ‘

M Racking—I was called to appraise the mares, colts and inples, five an-
imals, no fence; the horses were killed on land nearest Lydick’s, but he no
where shows tha® on that land at the point Wwhere killed there was not a town
city or village or a public erossing, : ] b ;

U Mills—Kunows the land where horses killed; belonged to Wilson King
of Pennsylvania; I was agent, have sald it; do not know of any contract to
fence it.—iwitness does not show that there was not a town city or village on
the land or a public crossing where the animals were killed.

Haynie Snow—Know nothing of this case except professionally as def’.ts
attorney. :

Saml Shanefelt—Dont know Whitaker, being agent, he took papers for me
to St Loais for stock kilied, and he made contracts tor wood and ties; Com- -
pabny sent a note by Whitaker to me I refused to accept it; it purported to be
from the vaiiroad company. This evidence was objected to.

Shoffer—Whittaker told me more than a year ago that the comp’y would
give pI'ff Page & Bacon’s note for §650 for this stock; he talked of taking it
but the note was not sent. Croze Ex.—The propesition ta give the note was
after suit begar; thistoffer was madeso sertio the watter; pl'ff agreed to take the
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Page of note, but it did not come; dont know any thing about Whitaker being theag’t
Record: of the comp’y. Testimony objected to. but court allowed witness to gion

21

22

This was all the proof offered—verdict for pl’ff for §730.

Motion fo new trial—1st. The veadict was against the law. 2q. The ver-
dict was without evidence. 3d. The verdict was against evidence.  Motion
overruled and then excepted to.

INtRUCTIONS PorR PL’rr—That if the pI’ff has shown that he was the owner
of the property in controversy, and that the property was killed by the train
of def’t, and that their railroad track was not fenced at the place where the
property was killed, and that under the statute the def’ts were bound o fence
their railroad at the place of killing, then the pI'ffs are entitled to recaver a
verdiet for the value of tho prop rey as proved. (given) That the pl'ff is
not bound to prove his ownership in the property bypositive testimony if be
he has shown by facts and circumstancas to the jury that he was the owner of
the property.th en he entitied to recover. the other facts being proven-( given)

ERRORS ASSIGNED.

1st—Tht court erred in refusing a new trial. 1st—The verdict was againsg
evidence. 2d—The verdict was againt law. 8d--The verdict was against law
and evidence and instructions. » ;

2d. The conrt erred in rendering judgment for pI’f¥ below.  3d. The court
erred in refusing to render judgzment for def’t below. 4. The court gave
wrong instructions. 6. The court allowed improper testimouy to go to the
jury for pPff - 7. The court refused to allow proper evidence for def’t to go.

POINTS BY PL’FF IN ERROR.

1st. The proof does not show that the property killed to belong to pI'ff in
court below, but leaves as likely to be the property of any other of the 3 men.

2d. The proof fails to show that the horses were not killed at a public cros-
sing, and not within a city or town or village.

3d. The proof no where shows that the railroad was or had been in opera~.
tion for six months before the horses were killed.

4. The declaration of Whittaker and his propositions were improperly ad-

mitted.
HAYNIE & PARISH, for PIff,
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