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State of Jllinois---Snpreme  Gonet

., Third Grand IDvision,
APRIL TERM, A.D. 1864.

R HUL& ~Rpeiatt, Appeal from Jo
JACOB KOHLSAAT, Appellee. aviees County.

ABSTRACT OF RECORD.

Record. This was an action of debt. Declaration contains one

p-3 usual conct. Also one special count claiming the value of

4 American gold in legal tender Treasury notes. Also the
general common count.

————

9 The general issuc only pleaded. Both parties waive the in-
tervention of a jury, and the cause is tried by the court.

10 The court finds in the sum of $75 debt, and $14.85
damages.

Motion for new trial made by plaintiff. Reasons for new
trial as follows:

1st. The finding of the court is contrary to the law.

2nd. The finding of the court is contrary to the evidence.

11 3rd. The finding of the court should have been for the

amount of the value of the gold as proved by the witness,

4th. The evidence showed that plaintiff is entitled to a
larger finding. ;

5th. The finding of the court is against the lJaw and the
evidence. ;

6th. The instrument sued on and intreduced in evidence,
is a special contract, and the finding of the court does mnot
enforce the contract.

12 The court overruled the motion for new trial, and rendered
judgment on the finding. Plaintif excepted to overruling of
said motion and to the rendition of the judgment, and prayed
an appeal, which is granted.

PLAINTIFE’S EVIDENCE.
13 The following instrument was introduced and read in

FETP T
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Walter Ford being duly sworn, testified: I am Teller in the
Bank of Galenain this city. The value of American gold
here compared with United States treasury notes, is fifty-eight
per cent, premium—one hundred dollars in American gold is
worth one hundred and fifty-eight dollars in United States le-

gal tender notes.
Cross Examxen,  One dellar in gold is worth its face in

old.
5 Ihis was all the evidence in the case, both on the part of
the plaintiff and of the defendant. The evidence, testimony,
finding of the court, motion and reasons for new trial, the
overruline of said motion and exception taken, the rendition
of the jué’gment and exception taken, are all preserved in the

Bill of Exceptions.
Appeal Bond entered into and filed as required by the

court.
ERRORS ASSIGNED.

1st. The Court erred in overruling the motion for a new

trial.
ond. The Court erred in rendering the judgment for oNLY

$75.00 debt and $14.85 damages.

3rd. The Court erred in not enforcing the contract by its
judgment.

4th. The Court erred in not rendering judgment for the
gmount of the value of the gold as proved.

BRIEF OF APPELLANT.
I\

In thie case, we ask the Court to reverse the decision of the
Qireuit Court on several grounds.

The finding of the Court was contrary to the law.

The finding of the Court was contrary to the evidence.

The finding of the Court should have been for the amount
of the value of gold as proved.

The instrument sued on and introduced in evidence, is a
sgecial contract, and the finding of the Court does not enforce
the contract.

The evidence in the case shows that the appellee entered
snto a written contract to pay to the appellant $75,00in Amer-
jean gold. On the trial Walter Ford testified, that he was
Teller of the Bank of Galena, that the value of American
gold as compared with United States Treasury notes, was 58
per cent. premium over United States legal tender Treasur
ngtes—that is, one hundred dollarsin American gold is wort{n
one hundred and fifty-eight dollars in United States legal
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tender notcs. '
The Court rendered a judgment for plaintiff for $75.00 debt,
and $14.85 damages.

But 10 no even C
States tender notes be decided CONSTITUTIONAL, and at the same
time, the judgment below be held correct.

II.

We then proceed to the first inquiry. Has Congress the

ower under the Constitution to pass the act making United

States Treasury notes legel tender for private and public
debts?

The Constitution of the United States, Axticle 1, Section §,
paragraph 5, grants to Congress the power “To coin money,
regulate the value thereof, and of foreign coin, and fix the
standard of weights and measures.”

This clause does not authorize Congress fo issne paper
money. The word coix is used in its obvious and natural
gense. The entire clause is designed to operate on a metalic
currency. Congress is empowered to regulate the value of
foreign coin—this does not include foreign paper money.

Congress in 6th clause is granted the power to pass laws
for the punishment of counterfeiting the securities and current
coin of the United States, clearly showing that their paper
evidences of debt in the nature of securities, are rot coin.

No State shall coin money, or saall emit bills of credit.—
Here again the Constitution separates and discriminates,
showing they are two entirely different things.

This clause, we think, grants no power to Congress to pass
pa]Eer money at all, much less to make it a “legal tender.”

he only otber clause granting power to Congress on which
an argnment can be based to support a “paper tender,” is the
ond clause, section 8, article 1, which declares:

Congress shall have power “To borrow money on the credit
of the United States.” The credit of the United States may
be in the nature of bonds or certificates of indebtedness, which



4

of course will only bring what they are worth in market. To
borrow, presupposes the consent of the lender—but to force
the lender to part with his money, is in the raure of fo:el
contributions, whicl is in direct violation of the guarantees
thrown around the enjoyment of private property. 1o BOR-
RoW money, does not mean to issue certificates of indebted-
ness, and compel men  t0 take them. This grant of power,
designed for a good purpose, to borrow money on bonds of
the government, would thus be converted into an engine of
wrong aud eppression.

Nor can the general clause anthorizing Congress to pass all
Jaws necessary to carry these provisions into effect, enlarge,
change or pervert these specific grants of power. If the Su-

reme Court holds that Congress has no power to pass this
aw and it is unconstitutional, that gold and silver are the only
tender for debts, and the money which can be demanded on
the collection of judgments, then we shall be satistied.

As the Constitution grants no power £o Congress to declare
paper currency & tender for debts, and since it denies to the
States the right to make anything but gold and silver coin &
legal tender, is it not 2 fair implication that gold and silver
coin oNLY can be made a tender for the payment of debts,
under the Constitution of the United States. '

IIL

But if this Court hold the “paper tender” law to be consti-
tntional, then we insist that the Circuit Court erred in not
rendering judgment for the value of the gold in the paper
currency, as proved on the trial.

As a specific contract, there is nothing unlawful in it- such
a8 to prohibit the parties irom making it. With gold coin
only can we carry on commercial relations with other coun-
tries. The United States government has regarded gold as
the subject of special contract in the issuing of 5-20 bonds
bearing interest payable in gold, and the principal sum to be
paid in gold. The United States collectors ab various ports
bave been authorized to issue certificates receivable as gold,
or the value of gold at the custom house, on the paymeunt of
8150 in greenbacks for $100 in gold, or whatever may be its
market value at 3 per cent. below such current market value

of gold. See the following order:

«U. S. Treasury, N. Y., March 28, 1864.
By direction of the Secretary of the Treasury, notice is
hereby given, that until further orders, 1 will issue to import-
ers for pnyment of dnties on goods imported by them, certifi-
cates of depusit of gold comn to the credit of the collector of
any port as desired, in exchange for treasury notes, at & quar
ter of one per cent. below the current market value of gold,
These certificates are not assigna ble, but will be received by

the collector 1rom the party to whem they are issued. )

Signed, J. J. Cr co,
Asg’t. U, S. Treasurer.”
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This shows that the government rocognizes a distinction
between gold and paper tender, and discriminates in their
value.

If the government can and does recognize such a distinc-
tion, certainly individuals can do the same thing. T helaw
does not forbid contracts in gold; it simply declares that a
man cannot compel a debtor to pay in anything except paper
tender. The result has been, that gold has ceased to be a
circulating medium, and has become an article of werchun-
dise. When this contract was entered into, these parties
made a difference in value between gold and paper tender,
and the appellee, under his seal, agreed and promised to pay
gold. Gold bas & positive, intrinsic value, paper currency
has none. Gold is regarded by the commercial world as a
positive measure of values,as a aniversal medium of exchange.
An agreement to pay geventy-five dollars in gold, is subject
to the same ralesof construction s a contract to pay seventy-
five pounds of cotton, or geventy-five pounds of lead. In
either case, the promisser knows he must furnish these arti-
cles, or their value in such currency as the law allows to be
collected on judgments.

Suppose the appellee contracted to pay ten Eagles, Ameri-
can coin, could the appellee liquidate it by ten photographs
in green of President Lincoln, of unredeemable promises to
payt The appellee contracted to pay gold, not “promises to
pay,” or ceriilicates of indebtedness of the United States.—
[reasury notes are simply promissory notes; and hank notes,
promissory notes of individuals, corporations or common-
wealths, and all other kinds of paper currency, are worth just
what they will bring, and no mere. These greenbacks pre-
tend to be promises to pay certain amounts, at a particular
place, but they are not redeemcd, and are a fraud and decep-
tion on their face.

Congress in this “paper tender” law docs not say that one
gold dollar shall be worth no more than a greenback of theo
denomination of one dollar. The Almighty made metals,
man makes greenbacks. While our worthy Secretary of the
Treasury can create greenbacks, and thus limit or increase
their uanTIry at will, he cannot create the precious metals.

Congress s8y8 that greenbacks shall be a paper tender for
all pepts. The debt is not and cannot be known, until the mar-
ket value of the gold is ascertained.

The design of Congress was to obtain money, or the repre-
sentative of money. 1t could not get gold and silver without
difficulty, therefore it changed the circulating medium of the
country, creating an entire radical change, by mannfucturing
paper currency, and in order to give it a forced value, this
paper currency was declared to be a_tender for the payment
of public and private debts. But when Congress descended
from the basis of gold and silver, which have a positive in-
trinsic value, to & paper currency that has none, then they
permitted gold to rise and seek its own value, as any other
article or co:amodity. Recent legislation shows the constroc-
tion which Congrese has placed upon this paper tender law.
The act of Congress authorizing the Secretary of the Treasury
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to sell the surplus gold in the U. S. Treasury, requires that it
should be sold at the current market value of gold coin. If
the gold cannot be sold at less than its current market value,
it is olear that Congress no longer regards it as money, but
simply as & commodity or article of merchandise. If it is not
regarded as an article of merchandise, but current money un-
der the law, then the government of the United States is in
the disgraceful position of going into the market, and buying
up its own paper at a heavy discount. Sincethe government
construes the law to regard gold as an article of merchandise,
certainly the citizen can do likewise, and make gold a matter
of special contract. These contracts will become more fre-
quent as the paper tender depreciates in value, and men will
endeavor to convert it into gold, which has an intrinsic value.
Already have the repeated expansions of this paper currency
caused it to depreciate to such an extent, that a man who goes
to bed at night kas to look to Wall street in the morning to
agcertain what his paper currency is worth.

An argument may be addressed to the Court, that the ap-
pellant may obtain a judgment for $132, and that it may re-
main unsatisfied for years, and that altimately there will be
a return to gold and silver basis. @rant it, but when the ap-

cllee made his contract, he took these chances. ‘He has the
advantage of even a further depreciatien of the judgment,
and to pay it when the paEer tender may sirk to ten or twen-
ty centson the dollar, perhaps become as worthless as Conti-
nental money. Every day that the appellant is kept out of
his money, every day is the jndgment rendered on the written
contract becoming more precarious in value.

If the appellee could liquidate such written contracts, by
paying the precise amount called for in the same number of
treasury notes, then he could go around, purchase gold as he
would any other commodity, and make & special contract to
repay the gold with ten per cent. interest. He could sell the
gold for fitty-eight per cent. premium, and come in at the end
of the year, pay $100 in treasury notes, and have $48 clear
profit on each $100 of gold. Such conduct would be a fraud
and swindle by the appellee on the lender, and the law wouid
thus hold out & bounty to rogues, and legalize wrong and
injustice. : . TS

For these ressons we maintain the judgment of the Circnit
Court is erroneous, and we ask that 1t be reversed and

remanded.
L. SHISSLER axp D. SHEEAN,
ATTORNEYS FOR A PPELLANT.



4 40

>

y GUUHGE

IO EOIC
i

v
s e

‘ v

/G SF




