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ROSWELL CARTER, Impleaded, &o..
VS.

‘ HIRAM P. MOSES.

ABSTRACT OF RECORD.

Hiram P. Moses filed his Bill against Roswell Carter, Seta Wadhams,

3 Henry Howland, and J. Young Seammon, alledging that, about March
4 2, ’53, he and sail Wadhams borrowed from said Carter $8,000, and

gave their note therefor, payable to said Carter or order, in six months
from the date aforesaid, with interest at 10 per cent., and on or about
the same date, said Moses and Wadhams executed and delivered to
said Scammon, a Trust Deed, (which was filed for record on the Sth
day of March, 1853,) of certain lands and tenements situated in said

5 Chicago, (describing the same) to secure the payment of said note,
authorizing said Scammon (on default of payment of said note,) on
application of the holder thereof, and on giving 30 doy’s notice, to sell

6 said lands and tenements, and out of the proceeds of such sale after

7i Faying expenses, taxes, and «l other prior liens thereon to pay the

8 amount due on the notes

» as will more fully appear on examination of
said Trust Deed when produced. That from the date of said note and
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Trust Deed up to May 21, 1856, the same were in the possession of
said Carter, and that long before that time, said note was fully paid,
and that Carter, while said note was held hy him, received, hefore May,
21, 1856, more money from said Moses and Wadhams than the whole
amount due thereon,—charges that long after said note was paid, said
Howland has pretended in some manuer to have some interest in said
notes; that Cacter had given up to Wadhams said note as paid ; that on
or about June 7, 1853, Carter became the holder of a certain other
note, dated March 8, 1853, given by said Moses and Wadhams to F. T.
and C. D. Flagler, payable two years after date, with interest, for
the sum of $1,500, which was duly secured by a mortgage (with a
power of sale therein contained} upon the same property covered by
waid Trust Deed, as will fully appear when produced by Carter.

That on or about March 2, 1855, Moses, being at that time greatly

embarrassed, and in ill health, was “threateningly ” required by Carter
to pay said notes, and was told by Carter, that unless he shouid pay
said notes, or would agree to pay him interest for the money so loaned,
and the other note since the same came to his hands, at the rate of' 2
per cent. a month, up to the time of payment thereof, he would cause
his (scithmert=rromt) property to be sold under said Trust Deed, where-
upon, Moses “then and there” agreed to, and did with said Wuadhams,
enter into a usurious contract, whereby, tor the forbearance of the money
secured by the said notes, including the interest reserved by said notes,
they would pay at the rate of’ 24 per cent. per annum, to be computed
with annual rates at what is known as compound interest. And after
the computation as atoresaid, said Carter, Moses and Wadhams agreed
that it was $2,367, and thereupon said Moses and Wadhams made their
note of March 2, 1855, promisinz to pay Carter $2,367. That said
contract and agreement, whereby Moses and Wadhams agreed to pay
that rate of interest for the use and forbearance of the sum of money
mentioned for the time the money had been loan:d, by Carter to Moses
and Wadhams, to wit : I'rom March 2, 1853 to March 2, 1855, was
more than the rate of ten per cent. per anuumfor the said time, and
that the same was usurious, and that said contract aforesaid, whereby
said Moses and Wadhams agreed to pay 2 per cent. a month, for the time
said Carter had held said $1,500 note, to wit : from about June 1,
1852, to March 2, 1855, was usurious, and therefore said $2,367 note
was without consideration, usurious and void.

That before March 2, 1855, Wadhams had paid $1,500 on said
£3,000 note, and the further sum of $750 on said $1,500 note, and the
further sum of' §1,183.50 on said $2,367 note, and interest on one-half
of said 82,367 note, at the rate of 2 per cent. a month, and that aZl of
the aforesaid payments by Wadhams, were made on or before March
2, 1855, and before any payments had been mude thereon by Moses,
but the precise swm, and where and at WHAT TIME PAID, will fully and
particularly appear in T ANSWERS of said CARTER and Wadhams.
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That at the time of giving the $2,367 NoTE, and for the sEcurITY
thereof, as well as for the balance due on the $3,000 and $1,500 notes
Moses assigned and DELIVERED to Carter (with the ExrrRESS AGREL-
MENT, that all collections to be made thereon showld be endorsed and
applied, so tar 2s necessary, to the payment of said $3,000 and $1,500
notes,) a large number of notes and checks of different dates, and
amounts from different persons and firms amounting, in the aggregate,
to $4,888.81. That Carter collected, prior to May 8, 1855, on said col.
lections the sum of §3,019.15. That said $3,019.15, tegether with the
aforesaid sums paid by Wadhams greatly exceed the amount cquitably
due to Carter upon said $3,000 and 31,500 notes, and should have been
endorsed thereon by Carter, in accordance with the aforesaid agree-
ment, charges that the balance of” the moneys collected on said assign-
ed notes,beyond what was necessary to pay (with what Wadhams had
already paid thereon) said $3,000 and $1,500 notes, belongs to Moses,
and that Caiter ought to repay the same with interest to Moses.  That
Moses had asked Carter for a statement and account of raid collec;
tions and payments in order that the-same might be setded up, buc
that Carter had refused to do it, and, at the instigation ot Wadhams,
and with a view to injure and defraud Moses, on December 1, 1858,
assigned said $3,000 note to Howland, or to some one else. That
Scammon, as said Trustee, at the request ot Carter, Howland or some
one else, (as will appear in Carter and Wadhams'. answer,) had adver-
tised said lands and tenements tor sale, (setting out the advertisement) ,
fears Scammon will sell the property unless enjoined, and charges Canr-
ter, Wadhams, Howlaud and Scammon with combination and confed-

cration to injure, &c.

Prays that Carter, Wadhams, Ilowland and Seammon may fully
discover and answer (without oath) all and singular, the matters &e.,
that Carter render a full account of the payments, and when made by
Wadhams, Moses and others in and upon the said notes for $3,000,
$1,500, and $2,367; also ot his collection upon said collaterals, and of
his disposition of the same, and that he be decreed to apply the same
go far as may be necessary to the tiquidation of the first fwo of said
notes, and to deliver up to be cancelled all three of said notes, and to
pay any balnce that may be in his hands from coltections on said col-
laterals after paying said $3,000 and $1,500 notes, and redeliver all of
said collaterals not collected by him ; that Scammon reconvey said
real estate in accordance with said Trust Deed, and for an injunction
against defendants ; olso a writ of summons for defendants, &e.

CARTER’S ANSWER.

(Prefixed thereto are copies of the list of notes turned -out to
him by Moses for collection, (to apply on said first named notes,) and
Carter’s receipt for said collaterals to Moses ; also receipts from Moses
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to him of several of said collateral notes which were returned by Carter
to Moses,) states that on or about March 2, 1853, Moses and Wadhams
came to him and stated that they had got the ¢ refusal” of a piece of
land (the same as described in the bill) at a figure, and upon terms
which they regarded as perfectly safe, and of a highly advantageous
speculation for them to purchase, one of which terms was the payment
in hand of 3,000, which sum they could not raise without the sssistance
of their friends, that they could raise said sum upon their own paper
with J. Y. Scammon as sarety, and that Scammon had consented to
sign a note with them for sid amonnt payable in ninety days, pro-
vided they would give him $100 bonus and get said Carter to sign
with him as surety. That Carter refused to sign with them in that
manner, and also stated to them that he had no money to loan, but that
as a friend he would see what he could do fr them, ard that if he
could, he would raise the amount for them without tee or donus, pro-
vided they would, without fail, meet and pay the same at the end of
ninety days, which they promised to do, and as further assurance
therefor, they proposed to give him a chattel mortgage upon
about $6,000 worth of touls and machinery of said Moses, in said city,
with a power to take imiediate possession and to sell the same on
defaleation ; also to give him a Trust Deed on said land to secure the
payment of the same. \Whereupon he borrowed from R. K. Swift,
upon his own credit, the required suw, (less ninety days interest thercon
at 10 per cent.,) by giving his own note for $3,000, payable in ninety
days in the city of New York, and immediately delivered said sum to
Moses and Wadnams, whereupon said $3,000 note and Trust Deed
mentioned in said bill were duly executed and delivered by said Moses
and Wadhams as alleged in said bill. That said note was made paya,
ble in 6 months instead of 90 days after date as was agreed as afore-
said, at the request of said \Waahamns and Moses, but on the verbal
promise at the same time that the; would pay the same in 90 days
if they could, and proposed, in case they should not pay the same
in said 90 days, that they would pay him 2 per cent. a menth thereon,
until the same should be fully paid. [

That said Moses and Wadhams also then and there executed and
delivered to Carter a chattel mortgage of said tools and machinery os
before proposed, for the security of said note and on the delivery

. thereof, they requested Carter to defer placing the same on record

until after said 90 days, as suck record might affect their ability to
raise said sum in gaid 90 days, to which request Carter assented. That
Moses and Wadhams failcd to pay within 90 days as they agreed to do
and Carter, to save his own credit, was compelled to borrow money
at the rates then current among money lenders in said city, and whicl
ranged from 15 to 33 per cent. per annum, in order to take up his said
note. with exchange on New York, according to the tenor and effect
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thereof, and that he thus carried suaid debt for a period of two years
at an expense and damage to him of more than 2 per cent. a month fo,
the exclusive use and bencfit “of said Moses and Wadhams, and that
after the expiration of said 90 days, and on June 11, 1853, he put said
chattel mortgage on record. That on or about March 2, 1855, (having
in the mean time obtained a note for $1,500, secured by a mortgage on
gaid real estate, (as mentioned in said bill,) and being anxious to get
his pay on said $3,000 note, and his security therefor by virtue of said
chattel mortgage being ahout to expire by limitation of the statutes,)
he did in a respectfulj(an not in a threatering) manner, request said
Moses and Wadhams to pay said notes; that otherwise, he would be
compelled to take possession of said chattels mentioned in said chattel
mortgage, in aceordance with the provisions thereof, whereupon said
Moses and Wadhams, of their own accord, and not at the solicitation
or demand of Carter, executed and delivered to him said $2,367 note,
mentioned in said bill. That the consideration of said last mentioned
note, was for past services, eapenses, and indulgence of said Carter tor
and towards them; also that Carter shonld sutter his said chattel mort-
gage lien upon said gods and chattels to expire, and also for said Car-
ter’s endorseraent then made by him upon said'note for $3,000 of the
interest then due thereon, and on satd $1,500 of the interest up to the
time it should beco:ne due, to wit: to March 8, 1855. That no part
ot the consideration for said $2,36'T noté was for the further forbear-
ance of said notes for $3,000 and $1,500, or of any pre-existing debt or
money loaned, nor was there any agreement of any kind for Carter to
forbear the payment of any pre-existing debt due from said Moses and
Wadhams to Curter, but on the contriury, they were required by Carter
to, and did immediately set about the payment ot their said notes to
him, and to that end they did assign to him two bank checks amount-
ing to $245.26, which amount Carter immediately endorsed by direc-
tion and agreement of said Moses and Wadhams upon said §2,367
note, and Moses also assigned and delivered to Carter at the same time
a number of notes due and shortly maturing from sundry persons,.
for Carter to collect and endorse such collections, when, and as fast as
they should amount to the sum of $500, upon either of said notes, at
the option of Carter, but with the understanding that such collections
should be first endorsed upon said $2,367 note, until the same should
be fully paid—a list of said assigned notes and Carter’s receipt therefor
is attached to and made w part of the answers. Denies complainant’s
statement in regard to thie application of moneys collected on said
assigned notes. ;

States in answer to complainant’s demand for a full account of his
collection and application thereof, of said assigned notes, that, in pur-
suance of the agreement,-as he, Carter, alleges was made in regard
thereto, he did on March 2, 1855, endorse on said $2,%67 note the sum
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of $245.26, the amount of said bank checks as appears by said receipt
for said assigned notes, and on March 5, 1855, he collected $264.74
upon said assigned notex, and endorsed the sawe on said $2,367 note,
and on April 14, 1855, he had cnllected $500 more and endorsed the
same on said $2,367 note ; and on May 2, 1855, he had collected
81,435, and endorsed the same on said $2,367, which fully paid and
liquidated the amount due thereon; and on May 7, 1855, having col-
lected $584.15 more, he endorsed the same on said $3,000 notes.
That the aforesaid sums mentioned as collected, are all the collections
made or received by Carrir, and that all the balance ot said assigned
notes was afterwards re-delivered by Carter to Moses, or his agents,
as per receipts therefor (copies of which are attached to and made n
part of the answer,) will show, and that the same have, by Moses, been
since collected and appropriated to his own uses. That on March 9,
1855, \Wadhams paid $750 upon said $1,500 note, which was
endorsed thercon accordingly, and that there is now justly due to Car-
ter on said $1,500 note, the sum of §750, with interest thercon from
March 8, 1855. That on March 2, 1856, Wadhams paid $1,650, to be
endorsed on said- $3.000 note, which was done accordingly, and that
there is justly due to Carter on said $3,000 {note the sum of §3,000,
with irterest thereon at the rate of 10 per cent. per annum, trom March
2, 1855, less the payment endorsed thereon, as aforesaid, and interest
thereon at the same rates. Admits that he applied to Scammon to
advertise and sell said lands as alleged in the bill. Says that in the
year of A. D. 1858, Wadhams represented to him that Moses had
become insolvent, and requested Carter to have said land sold under
said Trust Deed for the payment o the balance due on said $3,000
note, to which Carter replied, that Scammon the trustee was then in
Europe, and that it could not be done until his return, and that he did
not want the trouble and expense ot a lawsuit to foreclose suid mort-
gage. That Wadhams in reply, suguested that said $3,000 might be
assigned to some one, through whom as the legal holder thereof, a
change of trustees could be obtained and the lands sold to pay said
note, whereupon Carter did afterwards for the purpose aforesaid, and
without consideration, endorse and deliver said $3,000 note to said
Howland, and that proceedings were thereupon instituted in the Cook
County Court of Common Pleas, for a change of trustees, but before
the same was brought to a final hearing, Scammon returned, and said
proceedings were discontinued, and said note was re-delivered to Carter
who holds the same and i~ the owner thereof, and that Howland never
had any interestin said note, except in the way, and for the purpose
aforesaid. Denies that said $3,000 and $1,500 notes, or either of
them, were ever given up or surrendered to Wadhams aspaid. Denies
that the whole or any part of said notes have been paid, except as
before stated by him. Denies that he has ever contracted for, or taken
usurious interest as charged in the bill. Denies all fraud, combination,
confederation as charged, &e., &e.
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WADHAM ANSWERS,

Corroborating substantially the statements in Carter’s answer
touching the loan of said $3,000, and the object thereof, the trust deed
and mortgages and the $1,500 note, and the agreement to repay the
said $3,000, in 90 days, and the reqnest that Carter should not put said
chattel mortgage on record during said 90 days; the non-payment of
said amount in said 90 days and the putting of said chattel mortgage
on record, the execution and delivery on March 2, ’55, of said $2,367
note, and the consideration thereof.

That it was no part of the agreement or consideration, for the
making and delivery of said $2,367 note, that Carter should, for one
moment forbear to have, sue for, and collect the amount that would
be due on said $3,000 or the amount that would be due on said $1,500,
the moment it would become due, according to the tenor and effect
thereof. He also corroborates Carter’s statements tonching the pay-
ments and endorsement made on sail $3,000 and $1,500 notes, and
the balance still due thercon, also in regard to Howland’s interest and
proceedings in the matter of said $3,000 note, aund in regard to the as-
signment of notes by Moses to Carter for collection, and application
of the proceeds of such collections.

That at the date of said assignment by Moses to Carter, of said
notes for collection and application, Moses was and still is indebted to
Wadhams in a much larger sum than one-halt the amount of said
$2,367 note, in consideration whereof, it was agreed between said
Moses and Wadhams that whatever amount Carter should collect from
said assigned notes and apply on said $§2,367, beyond one-half the
amount thereof should, as between said Moses and Wadhams, be
credited by Wadhams on final settlement between him and said Moses
on said indebtedness.

Avers that the part which he took in the matter was not with any
design to injure, oppress, or damage Moses, but only to get himself
relieved and disentangled from his said liabilities and relations with
Moses as far and as fast as he could, in a fair and legal manner.

Denies all fraud, combination, dec., as charged in the bill.

I
HOWLAND ANSWERS

and corrcborates the sta'ements of Carter and Wadhams in regard to
his conduet in the premises, and disclaims all further knowledge and
interests therein.

Carter also files his cross bill for specific relief, on the ground that
he is the holder of said $1,500 and mortgage to secure the same,
(which contains no power of sale, as alleged in Complainant’s bill,)
as well as said $8,000 note, secured by said trust deed, botk upon the
same lands, and upon each of which there is a large amount due to
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to him; that said $1,500 note was given for the purchase price of said
iands; that although said mortgage and trust deed were exccuted and
delivered on the same day, yet the said mortgage was not filed for
record until the. day after said trust deed was filed for record, and
that in consideration of thé ficts aforesaid, there are reasonable grounds
for doubt and uncertainty as to the priority of lieu of said trust deed
and mortgage upon said real estate, wherefore, and for the purpose of
avoiding multiplicity of suits between the same parties in substance, he
prays that Moses, Wadhams, Howland and Scammon, be made defend-
ants to said cross bill and to answer without oath all and singular the
matters therein set forth, that an account may be taken of whatis justly
due him on said %1,500 note, and that on final hearing said injunction
be dissolved, and Scammon directed when he shall sell said lands, &e.,
by virtue of'said trust deed, to pay so much of the surplus after paying
what is due on said $3,000 note and expenses as may be necessary to

satisfy said balance so0 found due up«n said $1,506 note, if the same be

not before that time otherwise paid, and for general relicf. To said cross

bill, (and as a part thereof)) are attached copies of said mortgage

and $1,500 note, with the endorsements thereon, as stated in Carter’s .
answer.

Replication of Moses to the answers of Carter, Wadhams and
Howland.

Answer of Moses to cross bill, denying all and singular the allega-
tions therein, which conflict with the allegations of the original bill.

Carter’s general replication to Moses’ answer to cross bill.

TESTIMONY.

Deposition of James M. \Valker, (alawyer), called by complain-
ant, Moses,

Says, (in answer to an interrogatory which was objected to by
Carter), that a client of his, Martin Ryerson, has an interest in the
premises, or a part of them, covered by said trust deed and mortgage,
and that he (witness) has always claimed that said trust deed and
mortgage was no lien on the premises as against his client Ryerson,
that he (witness) has within the last two or three years had.several
conversations with Wadhams, who represented himself as owning or
controling the interest of xaid notes and mortgage or trust deed, and
claimed that neither of them had been fully paid. And he (Wadhams)
has made various propositions for a settlement of the same; that ho
(witness) has always replied to such conversations that said trust deed
and mortgage were no lien on the property as against his client Ryer-
son, but that Ryerson might \be willing to give something to avoid
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controversy, can’t fix the time or date of such conversations, and has
never had any communication with Carter on the subject.

EXHIBITS OFFERED BY CARTER.

The Trust Deed, Exhibit “A! 4.” Acknowledged and delivered
March 8, 1853, and filed for record the same day, March 8, 1853.

The Flagler Mortgage, Exhibit « B. B.” Acknowledged and
delivered March 8, 1853, given to secure the purchase money for the
lands, and filed for record March 9, 1853, and assigned to Carter, June
7, 1853.

The Chattel Mortgage, Exhibit “C. C.” with its endorsements,
as alleged in Carter’s answer.

The $3,000 Note, * Eahibit No. 1,” with its endocsements, as
alleged in Carter’s answer.

The $1,500 Note, * Bahibit No 2, with its endorsements as
alleged in Carter’s answer.

The 2,367 Note, *“ Eahibit No. 3, with its c¢ndorsements as
alleged in Carter’s answer.

A package of 3 receipts fastened together, * Fahibit No. 47
which show the re-delivery of the several notes therein mentioned, by
Carter to Moses, as alleged in Carter’s answer.

A list of Notes, with the receipt therefor, from Carter.to Moses,
« Bahibit No. 5,” which describe the notes assigned and the object
and conditions of such assignment. as alleged in Carter’s answer.

EXHIBITS (OFFERED BY MOSES.)

A half sheet of paper, “Eahibit A,” on which are words and

Jigures in pencil marks, in Carter’s handwriting.

A half sheet of paper, Exhibit « B,” on which are words and
figures in pencil marks, in the handwriting of Carter.

A letter from Carter to Moses, dated May 21, 1856, * Eahidit C,”
stating that Wadhams has paid one-half of the $3,000 note, and also
one-half of the $1,500, and the same is endorsed on said notes, also.
that he has paid the interest as was agreed by the parties on March 2,
1855, also, that the $2,367 is paid by moneys received on notes put
into my hand for collection, also, interest on the same agreeable to the
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understanding had at the time the note was given (and says,) “Now
taking this together with the figures I gave to S. W., which T suppose
you have, and I hope you will not allow this matter to run much
longer, for I am suffering from the want of the money, and am com-
pelled to pay more interest than I recetve from yow.”

STIPULATTON.

151 That the last three Exhibits, « 2,” « B, and *“ () are in the
handwriting of Carter and that all the other foregoing Exhibits, ¢ A.
A7 BB “ 0,00 *No: 1, * No.2,” ¢ No. 3,” “No. 4,” and
«“No. 5,7 were duly proved, and that the receipt for the Peter Cram
& Co. note, has reference to the note against ‘“Peter Crum & Co.,”
as described in Exhibit No. 5.

153 Bill taken as confessed against J. Y. Scamuzon.

159 Whereupon Carter prays an appeal to the Supreme Court which
160 is allowed, &e. Appeal bond filed and approved, &e. Certificate o

163 Clerk &ec.
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ASSIGNMENT OF ERRORS.

1|

Ist. The Court rendered a decree against said Carter, when by
the a''egations, proofs, and law of the land, they should have rendered
one in his favor

IL.

2d. The Court decreed that Carter should pay to said Moses the
sum of $570, contrary to the law ans evidence in the case.

I11.

The f 1ding of facts, as well as the decree, is contrary to the evi-
dence, the law and equity.

Fomder in-Error-by-Moses,

Points and Authorities relied on by Plaintiff,

1st.—There are no allegations in the complainant’s bill to which
his proofs are applicable and pertinent.
21 Ill. R. 17.

2d.—The allegations in said bill upon the subject of usury are not
sustained by the proofs, and do not make a case that is obnoxious to
the law of Illinois against usury.
13 1L, 5775 2& IIl.,, 218; 26 IlL., 54

8d.—The finding of the Court below that the balance due on said
notes was paid by funds belonging to Moses is not sustained by the
proof.

4th.—The decree below that Carter should pay to Moses, $5%0,
is contrary to the law and tbe evidence.
24 TIL, 381; 28 Ill, 519; 29 IIL, 184

5th.—Plaintiff in error is entitled to the specific relief asked in his
cross bill.

A. E. WALCOTT,
Attoruey for Plaintiff.
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[n the Supreme Court of Ilinois.

THIRD GRAND DIVISION, APRIL TERM, A. D. 1864.

e e

ROSWELL CARTER, %t Ar., vi. HIRAM P. MOSES—Adppeal.

R

ARGUMENT IFOR APPELLEE.

This bill was filed for a four-fold purpose: 1. To enjoin an
attempted sale under the trust decd given to secure the 53000 note
mentioned below. 2. To mueesne release the said trust deed and
the mortgage named below. 3. To secure the cancelment of said
$3000 and $1500 notes, and the $2367 note given on usurious con-
sideration. 4. To recover back moneys which the appellant, Car-
ter, had extorted from the appellee. and holds in trust for him and
for his use and benefit. '

The court below decided npon all these points in favor of the
appellee, and that the sum of $570 be paid by appellant to appellee.

The appellant objec.. chat the decree is erroneous 2n Zofo ; and
claims, under cross bill, foreclosure and sale en trust deed and
mortgage. o S

The appellee, though claiming that the decree is, in other re-
spects, correct, alleges it erroneous in not awarding him a much
larger sum. ]
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The following facts are admitted in the answer :

Wadhams was the Lrother-indaw of Carter, (p. 45) and the
confidential agent and clerk of Moses, (p. 62) and 2d March, 1853,
applied to Carter to aid Moses & Wadhams, by his endorsement, in
raising $3000 to pay part of the purchase money of the land de-
scribed in the bill—which finally Carter volunteers to loan them, at
the rate of two per cent. per month, for six months, taking their
joint note of that date for $3000, discounting the interest for 90
days at 10 per cent., (copy of note, p. 187,) which was endorsed on
the note, and Carter then paid $2925 to said Moses and Wadhams.

In regard to the loan, Carter, in his answer, (p. 46) says:
“They, the said Moses & Wadhams, assuring said Carter that they
would do their best to pay the note in 90 days, according to their
agreement, and proffered, of their own accord, that in case the sane
should not be paid in 90 days, to pay to the said Carter two per cent.
a month thereon until the same should be fully paid;” and the said
Moses & Wadhams then and there executed and delivered to said
Carter the trnst deed upon the land as deseribed in the bill.

Wadhams states the same thing (p. 65) in his answer, which
the appellant claims corroborates Chrter’s, as follows: ¢ The said
plaintiff (Moses) and the said defendant (Wadhams) assuring said
Carter that the said sum of $3000 should be repaid in 90 days, if
they could do it, and that if they should fail to pay the-same in 90
days, that they would pay him, said Carter, two per cent. « month
thereon, if he should require it, until the samne should be fully paid,
and the said Carter, in pursuance of said understanding and agree-

ment, as soon as said $3000 note was made, endorsed a receipt of

the interest thercon for ninety days.’—dm’d Abstract, p. 3.

As early as June 7, 1858, Carter became the assignee of a note

and mortgage given to Il whcxs t> secure the purchase money of

$1500 due in 2 years, at 6 per cent. interest, covering the samec
land.
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Moses & Wadhams failed to pay the $3000 note in the 90 days ;
and the said Carter, in his answer, says, (p- 38) that “az the carnest
solicitation and request of the said Moses & Wadhams, upon their
of ten repeated assurances and promises liberally to pay and reward
the said Carter therefor,” he (Carter) carried said loan for two years
for their use and benefit, (dm’d Abst., 2), and that at the end of
the two years, March 24, 1855, Moses & Wadhams made the $2867
note, which is expressed on its face to be “for money actually
loaned,” (Copy Abst., p. 4) upon the consideration stated in his an-
swer, (Leecord, p. 51,) substantially admitting the allegations in the
bill, (Lecord, 13 and 14, Amended Abst., pp. 1 and 2) to wit: that
the consideration was wholly usurious and unlawful, without con-
sideration and void.

It is fair to state that Carter afterwards (Loecord, p. 53, and
Abst., p. 3) avows that “no portion of the consideration of the S2367
note was for usurious interest or forbearance of any pre-existing
debt, and that the amount did not exeeed what was in honor and
equity due from said Moses & Wadhams.—An’d Abst., p. 8. It
will be seen (Am’d Abst., 4, Leecord, p.139) that neither the en-
dorsements.upon the $1500 or $3000 specify the amount of the in-
terest received ; and that all the papers referred to constitute part
of and are annexed to Carter’s answer.

On the same day, March 2, 1855, Moses delivered to Carter
notes and checks to the amount of $4888.81, upon a receipt of Car-
ter agreeing to collect and apply the same so often as $500 was col-

l}', 5.
lected on three notes he held, amounting to $5367. (Copy of 30&: gl

Leceipt, p. 146.) Within 63 days $3019.15 was collected, and the
balance of these notes was returned to Moses, as appears by receipts
attached to Carter’s answer ; the first of them as early as August,
1855, (See Receipt, p. 144, Erlibit,4,) But $584.15 of these col-
lections were endorsed on the $3000 note, none on the $1500,
and the balance of the collections were endorsed on the $2367 note,
(See du’d Abst., p. 4, Record, 144) which Moses alleges in bill was
usurious, withont consideration and void.
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The answer admits payments by Wadhams on the $3000 and
$1500 notes of $2250, and payments by Moses of $3019.15, collected
as aforesaid.

Under these circumstances, Wadhams conspires with Carter,
his brother-in-law, and becomes his passive tool, first, to obtain a
change of trustee, by the endorsement of the $3000 note to Howland ;
second, to instigate the sale under the trust deed, to enjoin which,
after advertisement, the bill was filed ; and Carter also undertakes
to claim a large balance due him, for which he files his cross bill.

So much for the admissions of the record. It is worthy of
note, however, that the bill was filed and an injunction issued in
1861 ; that none of the answers are under oath, as they well might
have been, if they could have denied the equities of the bill, and
thus dissolved the injunction——and particularly, that Wadhams was
a defendant and a competent witness, and that he would, withont
doubt, have been used against the appellee, Moses, in the court be-
low, were it not that he would know too much on the subject of
usury and payment. It is fair to infer that his testimony would be
fatal to the appellant’s case. .

i,

Under this state of facts, disclosed in the pleading, it is as-
sumed that the appellee might have safely submitted his case on
bill and answer.

1. Zhe transaction upon the pleadings is usurious.

*In equity no form which can be given to a particular contract
will be permitted to shield a usurious transaction, and preclude the
borrower from impeaching it on the ground of usury.” ©Itis unot
the form, but the nature and substance of the contract which must
determine whether or not the instrument is not a mere device to
obtain more than legal interest, and colorable to evade the provis-
ions of the statute.”

Ferguson vs, Sulphen, 3 Gilm., 570.
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“It is a well settled principle that any shift or trick which may
be resorted to for the purpose of evading the statute, is as much
within the statute as it its provisions had been directly yviolated.”
Sharly vs. Welty, 19 111., 625.

“Wherever a device is resorted to for the concealment of usu-
ry, or hard and unconscionable terms, it is destined to defeat when-
ever its true character may be reached and exposed.”—Davis ws.
Hopleins, 15 Il., 52. Much more when it is unblushingly ad:
mitted.

Whenever even an ostensibly legal transaction *is merely
colorable and really designed to cover a usurious loan of money, it
is the duty of the court to strip it of its false coloring, and treat it
according to its real character, as an usurious transaction.”

Larl vs. Mitchell, 22 111., 532.

The transactions are all prior to the statute of 1857, and con-
sequently ocenrred under and are nnvcmed by the statutes of 1845
and 1849.

Safford vs. Vail, 22 111., 327.
3 Dooly vs. Stipp, 26 1 ll., 89.

3y Stat. 1845, § 5, “The directly or indirectly contracting to
aceept or receive in money, goods, discounts, or things in action,
any greater sum or greater value for the loan or forbearance of
money  than 6 per cent. is prohibited, under penalty of three times
the usurious interest ; and § 6 provides for the lecm ery of that pen-
alty by the party paying of the party mecwemno by action of debt
or bill in chancery, which provisions were not changed by act of
1849, except in allowing party to contract for a greater rate than 6,
not to exceed 10 per cent. 23 7., 505.

Under a similar statute, the law is well laid down in Delano vs.
Llood, 1 Gilm., 694-698.

“The fact that the appellant has made a substitution ™ of the
52367 note for the usurious interest on the other notes  fipst given
does not purify the transaction of its usurious taint. The statute
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has forbidden appellant from receiving more than 10 per cent., and
he cannot avoid its effect by indirection.”
Safford vs. Vail, 21 1., 330.
Llemamning vs. Jenks, 22 1., 475.

s Usury may be predicated upon past forbearance, equally as
upon a contract whereon future forbearance is stipulated for.
+ Burr, 2251, 2253 5 Lew vs. Allen 1. Raynond, 196, 1975 1 Saund.,
205 and note 3 1 Cowp., 112, 11435 5 N. Hamp., 339 ; 3 N. Hamp.,

186. ’
m w hl . . .
The only, se under the English law was that it did not

avoid the contract originally made, nnless it was tainted with usury,
but the party was liable to prosecution for the penalty, under the
statute, which, under our statute, is three-fold the interest received.
Stat. 1845, Ch. 54, § +, 5 and G.

This provision of the statute is not affected by act of 1849,
Ninsey vs. Nisley, 23 111., 505.

Our law did not avoid the contract, but provided for the for-
feiture equally with the English law. The contract was alike usu-
rious, but the major part of the penalty was remitted by our statute,
and the forfeiture of the three-fold interest remained.

The new note being given, therefore, for the usurious interest,
was within the statute wholly usurious. It had no legal founda-
tion. It would be absurd to treat it as a legally subsisting contract.
It wanted legal consideration. It was made directly and wholly
in contravention of the statute. Such a note is void.  TVleeler vs.
LRussell, 17 Mass., 258, 281, and cases there cited. The court will
not sustain a note given wholly without consideration or in viola-
tion of the statute. The endorsement of the legal interest upon
the 83000 and 81500 note will not alter the case. The former con-
tracts remained under our law legal, and the endorsements, which
were mere receipts, and always explainable, were explained away,
and those notes were unaffected by the endorsements of the in-
terest, as it was not paid by the new note, which had no validity.

See 1 11, Black., 4645 9 Pet., 399.
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2. The decree veleasing the trust deed and mortgage is right
ify as appears on the pleading, the debts secured thereby are paid.
The appellee is entitled to the release of the land upon pay-
ment of the original loans and the legal interest, according to
the terms of the original notes, Zeacock vs. Swartwort, 28 1lls.,
2908.

o

3. The decrec for the moncy was right.

“Itf a party has paid usurious interest upon a loan (inade even
since the statute of 1857) sceured by mortgage, he has a right, at
any time before the final statement (settlement?) of the debt, or be-
fore it has been adjudicated upon by judgment or decree, to claim
the benefit ot such usurions payments,”—Caton Judge, Joknson vs.
Thompson, 28 11l., 357, 358, 359. The dissenting opinion of Judge
Breeze, Page, 359, admits that this is the law under the statutes of
1845 and 1849.  Under these statutes, for any amounnt over paid,
the appellee was entitled to a decrec.

Dooley vs. Stipp, 26 [11., S9.

+. The case cited bu appellant, Lawrence vs. Cowles, 13 111.,
578, does not apply.

Ilere, upon a note payable in six months, with interest at ten
per cent., (the interest at ten per cent. being included and having

» been already discounted,) if it was not paid in nincty days, that®is

it it was not paid before it was due; the agreement was to pay 2
per cent. per month on the whole amount of the note.

The case of Zawrence vs. Cowles was well pat in the language
of Zreat, C. Justice, 13 Ill.,p. 578: * The only pretence for hold-
ing the contract usurious was the fact that a greater rate of interest
than the law allowed was to be paid affer the note became due.
That circumstance did not taint the transaction with usury. The
interest was in the nature of a penalty to secure the punctual pay
ment of the debt. It was in the power of the maker to avoid the
payment of the interest altogether by the prompt payment of the
principal.  Where, by the terms of the contract, a party can dis-
charge himself by paying the real amount due, the transaction is
not obnoxious to the statute against usury.”
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But in the case at bar the greater rate is to be paid if the debt
is not paid before it is due. The extra interest or usury was to
be paid, not to secure the punctual payment of the debt, but un-
less the party anticipated the terms of the contract and paid months
in advance. The prompt payment of principal, according to the
contract, did not discharge the party and avoid the payment of the
usury. It the note was paid at maturity, the promissors must pay
at 2 per cent. per month.  The payment of the real amonnt legally
due would not discharge the promissors unless it was paid before
it was due.

5. In no respect does it come within the case of Zawrence vs.
Cowles ; but even if it did, it was a mere device to cover usury;
and unless it was intended that the note should be paid on the day
fixed, c. 1., in three months, it was usury.

Osborn vs. MeCowan, 25 1., 219.

The very contract itself provides that the note shall not be
paid till three months after the penalty attaches ; so that it the con-
tract was kept in every particular, still the penaity would attach.
This is most clearly usury, and is not the well recognized exception
of LZawrence vs. Cowles. There must be no design to cover up

Ul DBishop 113l Colopy 2y V. Lidgertony 26,111., 55.
AT N P ,mfe%’ ALl (o oot
It this shallow ]n-(,te\t can afaily then, as the Court say fn

Osborn vs. MeCowan, 25 I., 219, “ the wit of man has succeeded
in devising an expression which defeats the statute of usury, which
a very high authority has said is impossible. * * * There are a

thousand forms, perfectly fair upon their face, which the intent of

the parties may render in substance and in fact usurious. Where
the form is fair, the intent of the parties stamps upon it its true
character.”

6. We have scen that the consideration of the 52,367 note was
usurious. This is apparent from the original agreement, admitted
in the answer ; also from the statements that the appellee and 'Wad-
hams often promised and assured liberally to pay, &e. (dmended
Abs., p. 25 Record, p. 48.) The fact which appears on computa-

(—
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tion, that the 2 percent. per month, and annual rests and exchange
of New York, at 3-10 of one per cent., will make the exacf sum of
the note, within a very few cents, Which was b on The oral
agreement. Taking these in connection with the admission of the
answer of Carter, that it was the interest on the $3,000 note and
the $1,500, and the « fair and deserved equivalent for services and
past indulgence,” (Amended. Abstract, 2 ; Record, 51,) and the
usury is apparent. This was stipulated for at the outset, and at-
tempted to be exacted to the end. The pretended forbearance of
the foreclosure of the chattel mortgage, if it were duly set up and
proved, would, under the circumstance, be treated as an after
thought—a mere device to cover the usury. But there is no aver-
ment that the appellant did sufter the lien of his chattel mortgage
to expire, or did forbear to foreclose and take possession, and no
evidence that he either agreed to forbear upon that, or that he did
forbear on that chattel mortgage. For aught that appears either in
allegation or evidence, he may have foreclosed it, and did foreclose
it. The Court, in a case of so great oppression, will not consider
the suggestion a moment, as against the other circumstances in the
case.

The case, then, is made out on the bill, answer, and exhibits
annexed to answers, and made part thereof.

What, then, is at issue? We answer, nothing—for nothing is
denied—unless it be the intent. All else is admitted.

And when more than legal interest is taken, all the cases as-
sume that a préma facie case of usury is made out, and the burden,
to explain it away, is on the party taking excessive interest. The
intent in this case crops out on every page of the answer.

But if not sustained on the pleadings, replications being duly
filed,

i

How stands the case on the proofs ?

Thus far I have considered the case as if on bill and answers
and exhibits ; but now let us consider it on bill, answer, exhibits,
replication and proofs.
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(1.) Every statement in the bill which is not admitted in the
answer, and every statement of the answer which is contradicted
by the replication, may be said to be at issue, though neither party
is obliged to prove more than he pleases.

Gresley, Lv., 238.

(2.) Statements in the bill, and admissions in the answer,
being so strictly conclusive on the parties as to prevent the party
who made them from disputing the truth, it would be worse than
useless to allow his adversary to file superfluous examinations in
support of them.

Gres., Iiv., 237.

(3.) The evidence must be confined to the issues.

Gres., Iw., 230.

(#) A party is only “bound to establish by proof whatever
is not admitted by the answer.”

Dooley vs. Stepp, 26 11L., 89.

(3.) The answers not under oath, while they are still admis-
sions of equal authority as the admissions on the bill, ave of course
nothing but admissions, and do not conclude the complainant un-
less disproved. See Stat. 1845, Ch. 21, §21. 4 Seam. 20. 1t is
only incumbent to sustain those allegations in the bill which are put
in issue by the answer.” 5 Gilm. 213.

And here in this view of the case the admissions of the answer
are equally available as if in any pleading at law. If, for instance,
the complainant might read, if the answer were under oath, as evi-
dence for the purpose of showing the ¢ntent of the parties (the
main question, perhaps I might say the sole question, being reduced
to the intent), “#hey the said Moses & Wadhams nevertheless assir-
ing the said Carter that they would do their best to pay the note in
ninety days according lo their agreement, and proposed of their own
accord, that in case the same should not be paid in ninety days, to
pay to the said Carter two per cent. a month thereon until the same
should be fully paid,” p 46, he may, it not being under oath, appeal
to this admission to show that a subsequent computation made at
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that or about that rate, was upon the intent disclosed in the state-
ment, even if voluntarily inserted in the answer. We find one
party claiming under a computation or compntations based appar-
ently under the usurious stipulation above disclosed, and the other
party yielding to it ; can intent be more clearly proved, or be more
readily made apparent ? The defendant having admitted the fact,
why is it not within the reach of complainant ?

And here let me advert to the very singular want of discrim-
ination of the appellant’s counsel. He argues as it the answers
were under oath, and concluded the appellee. The answers, if they
were ten times as strong, aud-everunder-enath, all fall harmless on
the filing of replications. We can appeal to them as admissions,
and so far as they admit facts on our side, they are admissible for
that purpose as evidence ; but the same rule, at least as strict a
rule, in reading them is to be applied as if they were under oath.
The complainant when he reads the answer is only obliged to take
with the admission so much as is inseparably connected with it.
We appeal to the answer to show what perhaps is sufficiently ap-
parent upon other testimony, that the $2,367 note was usurious and
without consideration and woid—and appeal to the original under-
standing to pay two per cent. per month, Record, pp. 46 and 47,
cited above, and also to the assurances and promises refered to,
(amended Abstract, 2, Record, 48,) both of which show conclusively
that the parties had an agreement to pay two per cent. per month.
If we find as in this case that the note for $2,367 is based on such
a computation of two per cent. per month, in the want of all oppos-
ing proof, the conclusion is irresistible that usury existed ; particu-
larly as for Carter, Wadhams was a competent witness, and might
have been called to rebut the usury and show some other or different
computation or consideration. The statement of Carter as to the
consideration of the note in the answer, (Record, pp. 50 and 51,
amended Abst. p. 2,) is not positive but gualified, and even if the
appellee were compelled to resort to it or adopt the whole answer
on this subject, the case would not stand in view of the other facts
different. But the consideration being a fact which could not fail
to be within the recollection and knowledge of the appellant, he
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could have stated it positively and unequivocally—without any
negative pregnant as to Zwo per cent. per month, or any other rate
per cent. per month, or any reference *“ {6 Lonor or equity” in deter-
mining the amount due. It is apparent that it is evasive. It is
not probable that he cannot recollect the facts. Thereis no apology
for this evasive manner,or the qualifications or negative pregnant, or
the quibbling about “past forbearance” or *pre-existing debt.”
Taking it as it appears, the statements of the answer, pp. 50 and 51,
are to be treated as mere pleading, and if under oath could not be
read against us for any purpose, and the denial goes for nothing.
3 Story’s Evidence, § 287, and cases cited. The truth, if spoken,
would Dbe that the note was computed and given according to the
previous agreement, 7ke often-repeated assurances and promises, and
that the true consideration was ke fuir and deserved equivalent
Jor the services, expenses, and past indulgence of Carter,” for which
they had promised in the outset to pay the two per cent. per month,
and often had promised and assured the said Carter liberally to pay
and reward himm. Who would not say that the statement of the
answer (Record, 51) but faintly and evasively sought to repel what
conscience compelled to declare (record, 46, 47, 48) ? The original
agreement to pay two per cent. per month stands exeented in the
note for $2,367.

But it is said that there is no allegation on which to introduce
these admissions of facts prior to March 2, 1855. If this was not
asserted so pertinaciously, we would not notice it. Whatever in
the answer goes to show that the note for $2,367 was usurious, void
or without consideration, is responsive; and if, as alleged in the
answer, any part of it was for past indulgence, we are surely at
liberty to show that that past indulgence was previously stipulated
for at Zwo per cent. per month, which we contend is done,by the
admissions of the answer, to which for such a purpose we rightfully
appeal to sustain the allegation of the bill, and to explain the fain¢
denial of the answer if denial it can be called.

But here come’c Exhibits A, B, and C.
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The only doubt suggested is as to the intent. On these papers
it is apparent, taken in connection with the exhibits filed with the
answer, and the admissions of the answer. It there was usurious
intent as to either note, it applied to all.  An appeal to the admis-
sions of the answer, page 51, with the fair equivalent for past indul-
gence, cte., and its negative pregnant, of rate per cent. per month,
ete., and its quibbling as to past forbearance and pre-existing debt,
(Record, pp. 51, 52, Amn’d Abstract, 2 and 3,) is'mmecessary.
Legal interest is the only compensation for such services, expenses,
and indulgence, allowed by law, and memory may well be at fault
as to the particular method ot compnutation when $2,367 is taken
for use of $4,500 tor less than two years.

The fact agrees with the allegations ot the bill. Compound
the $3,000 note, and the $1,500 note from June 7, 1853, at tw9 per
cent. per month, with annual rests, then add exchange at s per
cent. on New York for the §3,000, and you have $2,366.82. The
parties agreed it was $2,367. This was not merely accidental.
There was method in this madness which was substantially admit-
ted by the argument of the appellant, who nowhere denies the cor-
rectness of the computation; which madness extended to the computa-
tion not only of the $3,000 and $1,500 notes, but also to the computa-
tion and compounding of the $2,367 as late as May or June, 1856.
Sec Exhibits A and B, pp. 147, 148, Amended Abstract, pp4, 5 and 6.
By these Exhibits A, B, and C, it most clearly appears that this
very liberal and generous and unselfish money lender, who “ volun-
teered,” as he would have it believed, without ©fee or reward,”
“to carry” these debts for his disinterested * brother-in-law,” and
Moses, having been long accustomed to trust to the syren song of
“ assurances and promases of said Moses & Wadhams,” continued
from June 2, 1853 to March 2, 1838, * konorably and liberally to
pay and reward him, the said Carter,” p. 48, after every dollar on
said notes was really paid, and when justly and equitably a large
sum was due to appellee, Moses, attempted with the aid of “S.W.»
this same brother-in-law Wadhams to extort $2,220.29 from said
Moses; and these Exhibits A, B and C, pp. 147-—150, not only
reveal the plan, but the modus operandi, which, if any doubt could.
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remain, makes the usurious intent not only certain but doubly sure,
ab initio. The study of these exhibits is commended to the Court.
These very remarkable computations, emanating from Carter and
his brother-in-law, Wadhams, the quondam clerk and confidential
agent of the victim, Moses, show to what extent the madness was
carried. Will the Court still lend their aid to it? When will the
usurer cry ‘“hold, enough ”? What decree, it the Court calls not
such 1)1‘006(‘(“1‘13‘5 usury, will the Court render for the appellant ?
for it these proceedings were not usury and legal in 1853 and 1854
and 1855, they are legal and not usury now, and a decree of fore-
closure and sale should be made sanctioning them ; in which case
what will become of subsequent purchasers who bought under the
belief that these mortgages and the trust deed were paid as stated
in the bill, and without notice of anything but legal rates of interest
as the same appeared on the face of the notes.

The intent being thus made plain, the decree for the appellee
was fully justified, if there was a balance overpaid upon the collate-
rals equal at least, with interest upon it, to the amount of the
decrce, and should be affirmed, unless it appears that it is for too
small a sum.

This bill was filed among other things to restrain sale on trust
deed, to cancel notes, discharge mortgage and trust deed, and re-
cover balance of moneys of Moses in Carter’s hands which are not
necessary to apply on the $3,000 and $1,500. Carter has applied
but $584.15 on these notes. If; as we claim above, the 82,367 note
is void, he has made no legal application to this day of the balance
of the money ot Moses in his hands, $2,435, which he now holds,
with interest, to the use of Moses, and subject to the decree of this
Court, unless he can show some equitable right to retain it. In-
deed, as he had not at the date of Exhibit C, May 21, 1856, applicd
but $500, see Exhibit A, the unapplied balance is $2,519.15.

He cannot retain it on the ground of application of it to any
legal note, and he can only apply it to the $3,000 note and $1,500
note, for so much as is not paid by Wadhams. If what has been
paid by Wadhams more than pays those notes, Moses will recover

e
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back atleast the $2,519.15 and interest. It there is anything left nun-
paid by Wadhams, Moses’ funds in Carter’s hands pro tanto may
now be applied. Let us, then, now inquire how stand the pay-
ments by Wadhams.

Here exhibit C becomes important, and is copied in full ;

Cmcaco, May 21st, *56.
Mr. H. P. Mosgs.
Dear Sir:

Mr. Seth Wadhams has paid one-half of the
§3,000 note, also one-half of the $1,500 note, which I hold against
you and Mr. W., and the same is endorsed on the notes ; he has
also paid the interest, as was agreed by the partics on the 2d
March, 1855. _

Now, sir, the note which you and Seth gave me March 2, ’59,
for $2,367.00, is paid by moncy which I have reecived on notes
which you put in my hands for collection, (over) also interest on the
same agreeable to the understanding had at the time the note was
given., .

Now, taking this together with the figures I gave S. W., which
I suppose you have, the whole matter is before you, and I hope yon
will not allow the matter to run much longer, for I am suffering for
the want of the money, and am compelled to pay more interest than
I receive from you.

Yours truly,
ROSWELL CARTER.

Whatever construction is given this letter, Carter thereby elects
to apply Wadham’s payments in liquidation of the $3,000 and
31,500 notes and the interest thereon as agreed, at 2 per cent. per
month, March 2, 1855, the whole of which he says was paid by
Wadbhams. Now, applying these payments, principal and interest,
to the 3,000 and $1,500 notes, and Carter is equitably entitled out

~_ of the fund of Moses, to but enoungh to supply the deficiency of

these payments, to make up all that is equitably due him, to-wit:
the principal and interest on the $3,000 and $1,500 notes, accord.
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ing to their tenor and effect. It is here worthy of remark that the
holding the $2,367 note void and of no eftect, .in no wise affects
the equitable or even the legal rights of Carter, as the endorsement
of the interest would go for nothing, as stated above, 12 Pick, 128,
129, 13 Wend., 511, 512, 5 Wend., 597, 598, by which it appears
that a subsequent usurious contract will not aftect the original con-
tract, which still remains good at law and can be enforced.

Such construction should be put on the letter as will not allow
Carter to get more than the amount equitably due him. We are
entitled to the full import of the language of that letter in a case of
manifest oppression like this.  Wadhams’ elaims are merely bun-
combe, make weights, are not proved, nor does he appeal, and thus
only show the anémus of the man who conspires to oppress his
former employer. Neither he nor Carter should profit by this in-

famous transaction.
L]

The allegation in the bill that a¢ least $3,44£.75 have been paid
by Wadhams (see Record, page 15), was made with a view to the
introduction of evidence of any sum that had been paid by Wad-
hams, more or less,as well as to draw out the facts as to the payments,
and is justified by equity pleading, which will admit even of alleg-
ing fiction, for the purpose of eliciting the fact. The true con-
struction of the letter (Exhibit C) will justity the finding that Wad-
hams has paid a very much larger sum than $3,444.75, viz: the
half of the $3,000 note, $1,500, and the half of the $1,500 note,
$750, and interest on both notes at 24 per cent. per annum, if that
was the interest agreed, and the bill alleges (Record pp. 9, 10, 11,)
that the $3,000 and §1,500 notes had been fully paid, which will
justify the proving of any payments, however large, by any
party.

LY.

This Court will hear the cause de novo, and as a Court of Chan-
cexy, having obtained jurisdiction, will retain it te do complete jus-
tice between the parties, and enter such decree as the Court below
should have entered. It will not remand the cause, where the decree
as in this case will, when the construction of “Zzhibit C” is given,
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be a mere matter of computation, and thus subject the appellee to
further oppression, expense and delay.

V.

The allegations of the bill are sufficient whether the Court find
the usury or under the authorities cited find the §2,367 note void
and without consideration, as alleged in the bill. (Am'd Abstract,
p- 2, Record, 15.) And in this- case, after the payment of the
$3,000 note and $1,500, Carter will hold any balance in his hands
on the collections of the collaterals in trust and to the use of the
appellee, as alleged in the bill. . Record, pp. 14, 19, Am’d Abs. p. 2

VI.
The cases cited, 24 770., 381, 28 71.,519, 29 /l.,184, have no
application, being predicated on the stdtute of 1857.

.

VII.

Appellee claims an allowance for the additional abstract—the
plaintifi’s abstract having omitted those matters on which appellee
relied, and beumpawml}‘ partial and incorrect. See note to Am’d
Abstract, p. 6.

VIII.
Perhaps it will be expected that we should explain Exhibits A
and B, the set of figures referred to in letter C.

Exhibit A is a computation of one-half the $750 after March
9, 1855, at two per cent. per month, (with rests at date of payment.)
the interest agreed upon March 2, 1855, and also of the half of
$3,000 note; with the like interest, to which the amount from the
half of the $1,500 note is Lronght down and added, claiming as
due June 2, 1856, $2,220.29 on both notes.

The figires on the right“lﬁnd side appear, as will be seen, to
have some relation to the subject matter, but what, if any, applica-
tion they have, it is for the court to determine.
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Exhibit B shows, first, the application of the moneys collected
on the collaterals, and a balance at that time in the hands of Carter
of $84.15, which is deducted in the computation Exhibit A, to
which it is carried. Second, it shows moneys collected on the col-
laterals to apply on Moses and Wadhams’ notes, but which, if the
$2,367 note is void, have not been applied, except as to the sum of MW
$584.15, and are now in the hands of Carter to apply so far as
necessary, thebalance of which, with interest, the appellee claims. '
The court below respected that claim, and allowed it to the extent
of §570. This decree we claim is too little, and should be increased
by this Court.

GEO. HERBERT,
Counsel for Appellee. (
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IN THE SUPREME COURT,

THIRD GRAND DIVISION, APRIL TERM, A. D. 1864.

ROSWELL CARTER, SETII WAD-\
HAMS, HENRY HOWLAND, axp
J. YOUNG SCAMMON,
Appellants, y In Chancery.
vs.
HIRAM P. MOSES,
Appellee.

POINTS AND AUTHORITIES.
1t

The facts admitted by the answers.

. 11.

The appellee might safely have submitted his case on bill and
answers.

I. The transaction upon the pleadings is usurious.
TFurguson vs. Sutphen, 3 Gilm.,570. 9 )&
Shirly vs. Welty, 19 I1L., 625 ? )6 ﬁf
Earl vs. Mitchell, 22 1. Zl., 532. 76
Safford vs. Vail, 22 11L., 327 '
Dooly ws. Stripp, 26 I1l., 89.

Delano vs. Rood, 1 Gilm., 694—698.
_Lleming vs. Jenks, 22 111, 475.

. Stat. 1845 and Stas. 1849 on Inte
ﬁ\b& AZ(L(_/Z(LZ-— oan( a on Interest

(7 v /7r//’//’1s/ﬂ/2é @%7

II. Decree releasing Trust Deed and Mortgage is right, if, as ap-
pears by the pleadmoa, the debts secured are paid.

Heacock vs. Swartout, 28 I1L.,
III. The decree for the money was right.

Johnson vs. Thompson, 28 Ill., 357-359.
Dooly vs. Stripp, 26 1., 89.

R

P

i
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IV. ZLawrence vs. Cowles, 13 111, 578, has no application..
Osborn vs. McCowan, 25 L., 219.
Bishop Hill Colony vs. Edgerton, 26 I1L., 55.

V. The intent gives character to the transaction, and stamps it as
usury.
Osborn vs. MeCowan, 25 I., 219.
Bishop 11ill Colony vs. Edgerton, 26 111., 55.

VI. The consideration of the $2,367 note, in the whole, usurious ;
the pretended forbearance to foreclose a mortgage, a mere device to cover
usury.

T o 2
The case on the proots, C;{u @ltd&ﬁ#?bd’%é?’/w crwncled ca x5,
A party is only bound to prove what is not admitted in the answer.
Gresley’s Kv., 230, 237, 238, 26 111., 89.
WWillis ws. Henderson, 4 Seam., 20.
Harris vs. Leece, 5 Gilm., 218.
Kelley vs. Chapman, 18 I1L., 533.

If there were any doubt on the pleadings, every doubt is dispelled
on examination of the Exhibits “A,” “1” and “C,” and the Exhibits
of appellant.

The intent the only question at issue.

The computation by which the sum of $2,367 was arrived at, March
2, 1855, is made up on basis stated in the bill.

Even if not so made up, it was agreed upon, as the 2 per cent. per
month originally stipulated for, or “the honorable and liberal pay and
reward assured aud promised many times between June 2, 1853, and
March 2, 1855, p. 48.

" The intent being thus made plain, the contract is usurious, upon the
authorities cited above, and the decree justificd.

The basis of computation of the decree, as to amount, is erroncous.

The statements of the letter Exhibit « A,” page 150, are to govern,
rather than the endorsements on the notes, which are made with intent
to deceive and conceal the real usury of the transaction.

The construction of Exhibit ¢ C” is unequivocal, and the court will
not torture the natural import of its language to favor either Carter, the
usurer, or 'Wadhams, the real Instigator of this hard and unconscionable

transaction, and the guondam confidential clerk of the victim, Moses.

L~



The Court in Changery, having obtained jurisdiction, if there are
suflicient allogations in the bill, will retain it to do complete justice
between the partics, and.will enter such decree as will fully dispase of
the whole subject matter between the parties.

And here the importance of the allowance of the assignment of the
crror made by the appellee appears.

~ The caso neither on the allegations nor the proofs stands solely on
the ground of usury.

Cm'tel-’s equitable claim is only for the $3,000 note and $1,500 note,
‘and interest fm/vording to their terms.

V2 St I8 12558 F1Std AL (04, /3 161d 577, 572

Treating the $2,367 note as usuiious and without consideration and
woid, as alledged in the bill, and then applying the payments made by
Wadhams, according to letter Exhibit “0,” Record, p. 150, will do

complete justice to Carter, giving him 1e is entitled to. /

/7.13728@52?/?/ Yy Y 7/%@}

B b, 1§15 Cho. T G S 476
Slate s (AU

Wo olaim that some sums exceeding $3,444.75 in all have been
paid in this transaction, by Wadhams, before anything was paid by
Moscs, or legally applied trom the collaterals turned out by Moses 3
and that after deducting these payments by Wadhams, the balance is
to be paid by Moses out of these collections. And after applying
what is necessary to discharge the $3,000 and $1.500 notes not paid
by Wadhams, a decree should be entered for the fund in the hands of
Carter; which he holds, as alleged in Bill, equitably in trust and for the-
‘use and benefit of Moses, with interest. Record, p. 19. o ;

\

Some questions may arise on the priovity of application of the psy—
‘ments made by Wadhams, but in this regard the appellee contends that
the allegations of the bill are sustained on the proof, and particularky
by the language of Exhibit @

A



This language will give a very much larger decree for the appellee,
Moses, which, under the constant practice of this court, it will enter. .

IV.

~ There is no necessity for remanding the case. The principle being
established on which the decree should be based, the result is a mere
matter of computation, and the court will not subject the appellee to
the hazard of sending the case back, when they can enter its guiefus

here, and prevent the possibility of further' oppression, expense and
delay.

V.
The allegations of the bill sufficient.
See amended abstract.

VL

Cases cited by appellant, 24 777., 381, 28 Zil., 519, 29 111., 184, in-
applicable, the whole transaction being prior to the law of 1857.

GEO. HERBERT,
Attorney jfor Appellee.
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THE SUPREME COURT OF ILLINOLS,

THirDp GrAND Drvision.

APRIL TERM, A. D. 1864,

ROSWELL CARTER,

APPEAXL
vs. | Hrom the Superior
HIRAM P. MOSES, Court of Chicago.

Py

PLAINTIFF’S BRIEF AND POINTS

S~

* CHICAGO :

THE TIMES STEAM PRINTING HOUSE, T4 mANDOLPI STRRET.



THE SUPREME COURT OF ILLINOIS.

TaRD Granp DIvision.

APRIT. TERM, A. D. 1864.

———} §- ¢ s

CAE L (SR Appeal from the Superior
vS.

HIRAM P. MOSES. Court of Chicago.

e S

PLAINTIFF’S BRIEF AND POINTS.

o

I
1st. As to the usury charged in the bill.

The allegations in the original bill upon this point are, in
substance, that Moses and Wadhams, on March 2, 1855, cor-
ruptly and unlawfully agreed with Carter to pay him as interest
on said $3,000 note, from its date, March 2, 1853, up to, (and
not beyond), March 2, 1855, at the rate of two per cent. a
month; and also to.pay him as interest on said $1,500 note,
from June 7, 1853, up to (and not beyond) March 2, 1855, at
the rate of two per cent. a month, for the forbearance of said
sums from the dates aforesaid up to (and not beyond) March
2, 1855, and, having computed the interest at that rate upon
said sums for the periods aforesaid, with annual rests at
what is known as compound interest, they, said Moses, Wad-
hams and Carter, agreed that it was $2,367. Whereupon

=3

. 4n
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they, Moses and Wadhams, made and delivered to Carter said
82,367 note, alleging that said forbearance was the only con-
sideration of said note for 82,367, and that such interest, for
the time aforesaid was, and is, by the statutes of Illinois
usurious, and that said agreement, made March 2, 1855, to
pay such interest, for the forbearance of said sums, for the
time aforesaid, was corrupt, usurious, &c. Record pp. 11 to
15.

There are no allegations that any other agreement, express or
implied, has ever been made in regard to interest on, or Jor-
bearance of said sums mentioned in said notes, or either of

them.

It is respectfully submitted that these allegations do not
make a case obnowious to the laws of the State of Illinois
against usury.

The jforbearance alleged had alrcady expired and passed
away, before the alleged usurious agreement was made or con-
ceived. It could not, therefore be given again for any consid-
eration or promise whatsoever. All laws against usury have
reference to loans “in presenti,’ or to forbearance “in
Juturo,” of pastloans, and not to past loans or past forbear-
ance.

All contracts and agreementsmust, in their nature and essence,
have reference to the future ; acknowledgements and vouchers
may be given as evidence of what has already past, but for a
man o agree that he khad done nothing (forborn) 1N THE PAsT,
would be a mere nullity, as containing no element of a legal
contract.

The sole object and spirit of our usury laws is to protect
the necessitous borrower or debtor against his own improvident
acts or promises, induced by such necessity, whereby he gives,
or promises to give, an unconscionable consideration, vither for
the loan of money or property for a specified length of time to
come, or for the forbearance, for a specified time to come, of the
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creditor’s right of action against him upon a prior loan or a pre-
existing debt. But the allegations in this bill wholly fail to
show any such relation and agreement between these parties.
It is true that complainant alleges that Carter, about that time,
“threatened ™ to take possession of and sell the lands pledged
for the payment of the money secured by said $3,000 note, but
there is no allegation that he, Carter, agreed to forbéar for a
single moment his right of action on said notes, or either of
them, or to forbear for any length of time whatever to sell
said premises by virtue of said trust deed, but, on the con-
trary, there are other allegations in said bill which conclusively
show that no further time was asked or expected on said loan
Lotes, for it is therein alleged that Wadhams, at or before the
date of said alleged usurious agreement, March 2, 1855, had
already paid Carter one-half of each of said notes ; and that
he, Moses, at that time, assigned to Carter bank checks and
notes to the amount of $4,888 81, with an eapressed agreement
that he, Carter, should immediately collect and apply the same,
so far as should be necessary, in payment of the balance, (the
other half,) then due thereon, and that he, Carter, did shortly
thereafter, in fact collect from said assigned notes, more than
enough to pay in full such balance on said loan notes. Record
Pp- 15 to 20.

Wadhams also, in his answer, denies that further time or
Jorberarnce was agreed to be given upon said loan notes. Rec-
ord p. 68.

The only items of evidence in the case, either direct or infer-
ential, bearing upon the question of wsury, are the pencil
marks and letter of Carter to Moses. Record p. 148 to 150.

But these items of evidence have exclusive reference to in-
terest computed on sums from and after March 2, 1855 (the
date of the alleged usurious agreement) and to nothing else.
Had there been any allegations in the bill, that an agreement
had been made on March 2, 1855, to forbear said loans, or
cither of them, for any specified length of time from and after
that date, this evidence would have been pertinent, to establish
such allegations. But there are no such allegations or charges
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in the i, and the only allegation in said bill to which this
evidence is in any way pertinent, are the allegations of pay-
ment of said notes.

“ Allegations and proofs in chancery must correspond ; and
however clear the evidence may make a case in favor of a
complainant, unless the bill has proper averments, he cannot

recover.”
21 I1l. R, 17.

If the complainant, Moses, or his solicitor, relies upon the
statements of Carter or Wadhams in their respective answers
touching a prorosaL made by Moses and Wadhams to Carter,
at the time the said 3,000 note was made and delivered (record
Pp- 46, 47, 48, 64, 65 and 66,) as evidence of an usurious agree-
ment, he is equally at fault for want of any such averments in
his bill. The only agreement of which he complains is one
which he alleges was made and entered into on March 2, 1855.
He makes no complaint in regard to any agreement or propo-
sition made on March 2, 1853.

But, had there been any averments in the bill to which those
statements would, or might have been responsive, yet the state-
ments themselves do not make a case that isin any sense obnox-

" jous to the laws of Illinois against usury.

The substance of those statements is, that Carter borrowed the
$3,000 for them (Moses and Wadhams,) without fee or reward,
for a period of 90 days from and after March 2, 1853, upon
their positive promise to repay the same to him without defal-
cation, within said period of 9¢ days. And in the (possible)
event that they should not repay the same in said 90 days,
they (M. and W.) proposed, or (to put itin the strongest light)
agreed to pay him, Carter, 2 per cent. a month until the same
should be fully paid.

That proposition, had it been reduced to a formal and written
agreement, or incorporated into the note itself, would not have
been, in letter and form, usurious under the laws of Illinois.

18 IIl. 5%77. 25 Ill. 218. 26 Il 54.

= —
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Was it the intention of the parties in that proposition or
(supposed) form of agreement to EVADE the laws of Illinois
agoinst usury ? 'The only evidence of INTENTION in the matter,
is derived from the statements themselves, which positively
deny any such intention, and the character and calling of the
parties. DMoses with seeming impartiality growups himself with
Carter and Wadhams, in a general and sweeping charge of
Jraud and violence against the statutes of usury, but it is not
sustained by a particle of proof, and the presumption is that
they are all of them loyal and law-observing men. As a mat-
ter of fact, Carter is not, nor was he at that time, a money-
lender, nor had he at that time, as he allegesin his answer, any
money to loan, but he was then, and still is, a wool-merchant
in the city of Chicago, a business that required and requires
all the money that he could, or can control, to purchase, every
summer, as much of the wool-crop of the country as he could
obtain, immediately after the clip, commencing about®the first
of June, in each year. Hence the propriety and necessity, on
the part of Moses and Wadhams, of their promise faithfully
and without defalcation to pay said $3,000 in 90 days ; for at
the expiration of that period, Carter %imself’ would become
a heavy borrower in the money market to carry on his season’s
business. Consequently, it would be ruinous to him and his
business to suffer his own paper to be protested. The fact of
the endorsement upon said note, avits date of 90 days interest
thereon, (see record page 131,) and the further fact, (see record
page 13},) of his delay for 90 days, in filing said chattel mort-
gage for record strongly corroborate said statements of Carter
and Wadhams in their respective answers, on that point, and
also of the earnest and honest INTENT and expectation of all the
parties that-said 83,000 should and would be paid at the expi-
ration of 90 days after the date of said note, and consequently
as strongly negative, the #nference of an INTENT of the par-
ties to cover up an usurious transaction, and evade the statutes
against usury, for if the motive and intent was to evade the
usury laws, why endorse the 90 days interest upon the notes,
and why defer for so long atime, to fiz:the chattel security by
putting the mortgage on file pursuant to the directions of the
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gtatute. That is not the way money sharpers do their busi-
ness, but it was just the way for Carter to do in pursuance of
his alleged friendly proposal to Moses and Wadhams “to get
the money for them if he could without fee or reward.”
Hence his formal endorsement (without receiving the same) of
90 days’ interest upon the note atits date; for Carter frankly
states in his answer, (sec record page, 45, 46.) that he got from
Swift and paid to M. and W. $3,000, less 90 days interest
thereon, which was reserved by Swift.

The said statements, therefore, of Carter and Wadhams, in
their respective answers, even had they been responsive to
any material allegations in the bill, do not show, either in
Jorm or intent, anusurious transaction. The question of usury,
then falls back upon the allegations and proof of the com-
plainant, and stands thus: The allegations charge an agree-
ment, made March 2, 1855, to pay usury for forbearance on
certaz’nspeciﬁcd sums, before, and up to, and not after, the
date of the alleged agreement. The proof shows (if anything)
simply a computation in figures at 2 per cent a month on «
part only of the sums specified in the charges for periods of
time from and after March 2, 1855, the date of said alleged
agreement, to May 21st, A. D. 1856.

There are no allegations to meet this proof. There is no
proof to meet those allegations. Nor are the allegations them-
selves repugnant to the laws of the State against usuli'.

1L

The finding of the court below, that said notes for $3,000,
and for $1,500, and for $2,367, so far as the same had any
legal foundation, kad been fully paid, and that the balance
which was paid thereon was paid out of moneys belonging to
Moses, (See record page 155) was against the law and the evi-
dence in the case.

There is no allegation in the ill which in the least impugns
the legal foundations of said notes, or either of them, unless it
be the aforesaid allegation of usury.
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The averments in the ill, in regard to the ¢ime and amount
of payments made by Wadhams to Carter, and Carter’s en-
dorsements thereof on said notes; and also in regard to the
ttme and amount of collections made by Carter from said as-
stgned notes, and his endorsements thereof on said $3,000, $1,-
500 and $2,767 notes, are on information.and belief, and refer
the court to the answer of Carter and Wadhams for the full
and exact particulars thereof. See Record p. 15 and 16.

Those answers, both, positively state that Wadhams paid $1,-
650 to Carter on March 2, 1856, to be applied on said $3,000
note, and that Carter endorsed the same thereon at that date,
and that Wadhams also paid, March 9, 1855, $750 to Carter,
to be applied on said $1,500 note, and that Carter endorsed the
same thereon accordingly, and Carter further states in his an-
swer the exact time and amounts of his collections upon said
collateral notes, and the endorsements thereof Jupon said se-
cured notes, and that the Zast of his collection upon said col-
lateral notes was $584.15, which was May 7, 1855, and the
same was endorsed, as at that date, upon said $3,000 note, and
upon which said note there is still a large sum due, (See Record
pp. 54, 55, 69), and those statements are fully verified by the
exhibits called for by the saia Moses, and are in evidence by
stipulation, and show conclusively, in opposition to said finding
by the court below, that said notes are not fully paid, and that
(in any aspect of the matter), if any dalance has as yet been
paid on said nofes it must have been by the last payment
thereon, which was made, as above shown, by Wadhams, in
said $1,650 paid by him, on the 2d of March, 1856, and nearly
a year after the last collection and endorsement made by Car-
ter from “funds belonging to said Moses;” wherefore, it any
one is entitled to recover any surplus which may have been
overpaid to Carter, on said notes, it is Wadkams, "for it was
he who made such overpayment.

The deposition of Walkers, offered by Moses in support of
the allegations of payment and surrender of said notes to Wad-
hams, is clearly ¢ncompetent so far as the witness gives the

statements of Wadhams, one of the payors of said notes, in
2
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regard to their having been paid; and it really amounts to
nothing more than the opinion of the witness, as to his client’s
title to some of the land embraced in this suit; yet if Wad-
hams’ statement were admisible upon that point, against Car-
fer, they in fact show that said notes were not paid.

1081

But suppose said transaction was rightfully decreed to be,
and have been, wusurious, and that the legal amounts due on
said notes have all of them been fully paid, (as the Court be-
low found in said decree,) yet the rule is well settled by this
Court, that when an usurious contract has been once Jully
paid, the party paying it has no r7emedy to recover back the
usury.

24 Ill., 881; 28 IIl., 519; and 29 TIL., 184,

Wherefore the decree below, that Carter should pay back to
Moses $570, of the alleged usury before paid, was clearly
erroneous.

IV.

‘The appellant was entitled below to the speciﬁc relief prayed
for in his cross bill.

The circumstances under which said Trust Deed and Mort-
. Bage were executed; and the consideration and record thereof
respectively, (the mortgage having priority by virtue of its
having been given to secure the purchase money of the land,
and the trust deed having priority of record,) necessarily
cause each, to cloud any title derived from the other, which
cannot be removed without a judicial finding of facts in
relation to the same, and decree thereon, or else by a full release
from the parties to whom they were respectively given.

The relief sought is therefore necessary to avoid multiplicity

e
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of suits between the same parties; and is also for the best in-
terests of all the parties, in consideration that -the property
would sell for a better price upon the adjustment of dothi—than
it would upon the adjustment of either one of said liens.

A. E. WOLCOTT,
Solicitor for Plantiff in Error.
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Jameson & Morse, Printers, Chicago.

IN THE SUPREME COURT,

THIRD GRAND DIVISION, APRIL TERM, A. D. 1864.

ROSWELL CARTER, Er AL,

V8. Appeal.
HIRAM P. MOSES. } -4

R ADDITIONAL ABSTRACT.
ecord, p*

11 ( 1 Bill states that appellant held $1,500 not.é_g(ill May 21, 1856, and

13 until it was fully paid, as stated below :”- -« That thesaid Moses not being
able to pay the amounts actually due on said notes, (the $3,000 note
and $1,500 note,) according to the tenor and «effect thereof, then and
there (at Chicago, March 2, 1853,) agreed to enter into, and did enter
into (and agree to and with the said Wadhams, in) an usurious and cor-
rupt contract, wherein and whereby, for. the forbéardnce of the money
secured by said notes, including the interest reserved by said notes, they,”
(the said Moses and Wadhams,) “ would pay a, the rate of two per cent.
per month, or twenty-four per cent. per annum, to be éompounded with
annual rests, at what is known as compound interests; and after the
computation of said interest, as aforesaid, the said Carter, and the said
Moses and Wadhams, agreed that it was twenty-three hundred and sixty-
seven dollars ; and thereupon the said Moses and Wadhams made their
note, promising to pay said $2,367,” but whether on interest or not, or at
what interest, is unknown to complainant, and he calls for production of
note.

14 Bill shows « that the saéd contract and agreement, whereby Moses
and Wadhams agreed to pay two per cent. per month, or twenty-four
per cent. per annum, for the use and forbearance of the sums of money
mentioned for the time the money had been loaned by said Carter to
said Moses and Wadhams, to-wit, from the 2d of March, 1853, to the 2d
of March, 1855, was more than the highest legal rate, and was usurious ;
and that the contract aforesaid, whereby the said Moses and Wadhams
ngreed to pay two per cent. per month, or twenty-fom' per cent. per an-
num, for the time said Carter had held the Flagler, or §1,500 note, from
about June 7, 1853, to March 2, 1855, was usurious, and provided for
the paying and receiving a greater rate for the forbearance and interest

Ry
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of money than was allowed by law; and thus the last note for $2,367,
which was, on no other, different or further consideration than such wsu-
rious and unlawful contract, was also, without consideration, usurious
and void, and against Moses and Wadhams of no effect.”

Bill charges that all the said payments made by said Wadhams, of
8750, $1,500, and $1183.50, or thereabouts, amounting to at least
8344475, « were paid on, or about, or before March 2, 1855, and before
any payments had been made thereon by Moses.”

Bill states that said $3019.15, collected prior to May 8, 1855, on
said collaterals, together with the sums paid by Wadhams, greatly exceed
the amount equitably due said Carter May 21, 1856, on said $3,000 and
$1,500 notes, and were, by agreement, to have been endorsed, so far as
necessary, thereon, and charges that tke balance of said money, after the
payment of the $3,000 and 31,500 notes, together with the uncollected col-
laterals, if any theve be, the said Carter held « equitably for the use, benefit
and in trust for the said Moses, and Carter ought to pay and return the -
same, together with interest, to said Moses.”

Prays special velief and perpetual injunction, “or that” the com-
plainant “have such other further or different relief as to equity,” &e.

Carter’s answer states Wadhams is Carter’s brother-in-law ; also |
«that the said Carter, at the earnest solicitation and request of the said
Moses and Wadhams, upon their often repeated assurances and promuses,
and liberally to pay and reward said Carter therefor, did thus carry said
original.loan for them, at an average rate of damage and expense to
Carter of more than 2 per cent. a month, for a period of two years, for
their exclusive use and benefit.” Also, that during this time “#ke land
was doubling in value every siz months :” that having said respectfully
to Moses and Wadhams,  that they must not ride @ free horse to death,”

« Moses and Wadhams acknowledging their obligations for past assist-
ance and forbearance of Carter, and their great profit and benefit,” did,
of their own accord, and not at the solicitation or demand of the said
Carter, make and deliver to him the said $2,367 note, the consideration
thereof, according to Carter’s “best recollection and beliet,” being the
endorsement of the receipt of the legal interest on the $3,000 note to
March 2, 1855, and on the $1,500 note to March 8, 1853, and a promise
to forbear to take possession and sell under the chattel mortgage, and
“qlso for what they, said Moses and Wadhams, at that time regarded as
a fair and deserved equivalent for the services and past indulgence of
Carter toward them, the said Moses and Wadhams.” ¢ But whether
said amount of $2,367 was, in any part thereof, ascertained by computing
any particulm' sum at 2 per cent. @ montk, or at any other rate per cent.
per month, Carter don’t know, and cannot, therefore, admit the same.”
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But Carter “avows that whatever the mode for obtaining the said amount
was, or may have been, no part or portion of the consideration of the
$2,367 note was for usurious interest on any sum of money, or for for-
bearance of any pre-existing debt, and that the amount did not exceed
what was in honor and equity due from said Wadhams and Moses to
said Carter.” eyl

Wadhams’ answer states that Wadhams was, at the time of the
negotiation of the $3,000 loan, “Agent and outside manager” for Moses ;
states, also, “that the said plaintiff (Moses), and the said defendant (Wad-
hams), assuring said Carter that the said sum of $3,000 should be repaid
in ninety days, if they could do it, and that if they should fail to pay the
same in ninety days, that they would pay him, said Carter, 2 per cent.
2 month thereon, if he should require it, until the same should be fully
paid ; and the said Carter, in pursuance of said understanding and agree-
ment, as soon as said $3,000 note was made, endorsed a receipt of the
interest thereon for ninety days.”

“ Exmnsir No. 1.7
€ $3,000. Coicaco, March 2, 1853.

« Six months after date, for value received, we promise to pay Ros-
well Carter, or order, the sum of three thousand dollars, with interest at
ten per cent., this note being for money loaned.

“H. P. MOSES,
“« SETH WADHAMS.”

Warrant to confess judgment.

Fndorsements on Note.—* Without recourse; Roswell Carter.”
« Chicago, March 2,1853. Intcrest paid on the within for ninety days.”
«TReceived on this note interest to date March 2, 1855.” «Received on
this note five hundred dollars; Arso, EIGHTY-FOUR 15-100. S%3 ;5.
Chicago, May 7T,°55.” ¢ Received of Seth Wadhams, on this note, sixteen

hundred and fifty dollars—$1,650. March 2, 1856.”

« Exumsir No. 2.
“$1,500. Crzcaco, March 8, 1853.
«Tywo years after date, for value received, we, or either of us, pro-
mise to pay to Frederick T. Flagler and Charles D. Flagler, or order,
the sum of fiftcen hundred dollars, with interest at six per cent. per an-
num. H. P. MOSES,
“SETH WADHAMS.”

Endorsements.—* Frederick T. Flagler, Charles D. Flagler.” ¢ Re-
ceived the interest due on this note. March 8, 1855.” “Received of
Seth Wadhams, on this note, seven hundred and fifty dollars. March 9,
1855.” y

Warrant to confess judgment.
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“ Exmmir No. 3.
«“9.367. Curocaco, March 2, 1855.
“Ten days after date, for value received, we, or either of us, pro-

mise to pay to the order of Roswell Carter, at his office in Chicago, the
sum of twenty-three hundred and sixty seven dollars, with enterest at
and affter the rate of ten per cent. per annum, being for money loaned.

“H. P. MOSES,

“SETH WADHAMS.”

Power to confess judgment.

Endorsements—** Received on this note two hundred and forty-five
96-100 dollars, ($245.26.) Chicago, March 2, 1855.” « Received two
hundred and fifty-four 74-100 dollars. March 5,°55. $254.74.” “ Re-
ceived five hundred dollars on this note. $500. April 14,1855.” “Re-
ceived on this note fourteen hundred and thirty-five dollars. Chicago,
May 2, 1855. $1,435.”

“ Exmmsrr A.”—Tiled January 3, 1863. (In Carter’s handwriting.
See stipulation, p. 151.)

Half of $1,500 note, 750 2220.29
Int. at 2 per cent., 2 163.85
— — 1500
1,500 580.44 750
12
G 2225 2250
15y 180.00 584.15 500
750
= =3 1630.85
930
9 1500
Sli il 1183
1,860 750
3 mos., 3433
55.80
930 ;
Due June 2,°56,  $985.80




Half of $3,000 note,
Indorsed May 7,

Int. on §500 from March 2, 2 mos., 20

Less 2 mos int. on $20,

Due March 2, ’56,
3 meos., to June 2

Bro’t down,

Less

Due June 2d, ’56

“Exmmir B ;” filed January 3, 1863.

See stipulation, p. 151.
1855. March 2. Note for
L «“ 2. Indorsed,

April 14. Indorsed,

Add 43 days’ int. on §500,
do 60 d’ys’ on §1,367

Indorsed on note May 2,
Mistake,
Indorsements,
May 7, on note,
amt rec’d,

In my hands, May 7, over in-
dorsements,

1,500
500
1,00
10.20
-9
20.40
. 12
244.80
.80 o2% 9791
40 40
244.00
1,000 10890 10890
e e 4
1,244.00 329499 "
464 4 43560
1,318.64 1317688 1500
985.80 2 1183
9,304.44 1317690 83
84.15 2220
SREIS 1500 1183
$2,220.29 1183 il
750 3403
S 1500
3433 750
5653

(In Carter’s handriting.

2367
500

1,867

500

1,367
14.32

54.68
1,436.00
1,435.00

1.00

9,435
500

2,935.00
3,019.15

84.15



Money received to apply on H, P. Moses’ and Seth Wadhams’ notes :

1855.
March 2. 2 Checks $110.08, $135.18, $245.26
et ot Abbott & Kmoman 8 notc 254.74
“ 23. DP.T.Rofinot’s note, 90.45
Int. on same, 7 50
€ ——  90.95
April 8. Abbott & Kingman’s notc, 254.74
“ 14. Wilson & Oouant’ 250
Int. on same; 2.76
252.76
“ 21, Kenedy & Stockbridge, on note, 205.05
Int. do., 5.34
—— 210.39
“ 24, J. Early, 60.
“ 25. P.F. Rofinot, 60.56
Int., .62
—  61.18
149 May 2. John S. Reed, 200.
; £ Scripps, Bross & Spear, 583.30
G. Herbert & Co., 350.
9,563.32
DS Abbott & XKingman, 258.55
* S. F. Suthexland 197.28
3,019.15
“ CARTER.”
150 “ Exmmir C” is abstracted by plaintiff in error, (4bdst., p. 10,) and

is also in Carter’s handwriting.  Stipulation, p. 151.
Joinder in error.

164, 165 Cross error. That decree was for too small a sum.

N. B.—The Abstract by plaintiff in error only gave Abstract of Bill
and plaintiff in error’s case, with a view to his argument, and an <ndex
of the rest, and compelled )}iiag%n(gnal abstract, which should be at
the cost of the plqmtﬁf in euol not coming within the rule.
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