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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 18638.

JOSEPH JACKSON
V8. Appeal from Stark.
MILTON WARREN.

POINTS AND AUTHORITIES ON BEHALF OF APPELLANT.

I. This is an action of forcible detainer, brought by the ap-
pellee against appellant before a Justice of the Peace, and by
appeal taken to the Circuit Court.

The plaintiff below claims the right to the possession as a
purchaser under a decree, on foreclosure of a mortgage in his
favor against one Heil Taylor, a master’s sale and deed.

The proceeding was commenced under the Act of the Legis-
lature of Illinois, approved February 20th, 1861.
Session laws 1861, page 176.

That part of the Act which has any bearing on this case is as
follows :

“That chapter 43 of the Revised Statutes of 1845 shall be
« extended to all cases between vendor and vendee, where the
« Jatter has obtained the possession of land under a contract by
“ parol or in writing, and before obtaining a deed of conveyance
“of the same, fails or refuses to comply with such contract to
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“‘purchase, and to all cases where lands have been sold under a
“judgment or decree of Court in this State, and the party to
“such judgment or decree, after the expiration of the time of re=
“demption, refuses, after demand in writing by the purchaser
“under the same, to surrender possessior. thereof.”

This Act only authorizes the suit to be brought against “the

brought against a person not a party to the judgment or decree.
Aol w v The appellant was not a party to the decree.

“In construing statutes we must be governed by the intention

. v / ﬁ,[\
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is plain and admits of no construction, we must take as we find
T oo itA

. Foley vs. The People, Breese 31.
/ Hazell »s. Shelby, 11 111, 9.

‘It is a rule in the construction of statutes that the expres-

s w oy~ sion of one thing is the exclusion of another, and it may well be

: insisted that when the Legislature has enumerated a variety of
/! R ‘ ¢ -cases in which creditors shall be allowed to receive interest, that
i i */ it was not their intention to permit them to demand it in cases

T '
4y Collinarrns not enumerated.”
V7 . " e ’ Sarnis vs. Clark et aZ, 13 I11, 546.
IL.;&. b et (2/ (/-‘ GA N -
] [5lo |\ =4t - 7 We contend then that this statate only authorizes suit to be
/ " . .
; ' ¢, 14 s, Prought against the person who was a party to the judgment or
B : / decree, and not against a stranger.
Y

The proceedings under the statute of forcible entry and de-
tainer being summary and contrary to the course of the common
law, must strictly conform to the statute. The complaint is the
foundation of the action, and must show sufficient on its face to
:give the justice jurisdiction, or the whole proceedings will be
woid.

Wells vs. Hogan, Breese 269.
Ballance vs. Curtenius, 3 Gil. 449.
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h Bonrt party to such judgment or decree.” 1t does not authorize it to be o

of the Legislature; though not by some hidden intention, which e
R T the language of the law will not justify, but where the language )
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It was as easy for the Legislature to provide that this suit
should be brought against *‘any and every person claiming un-
der the purchaser at such sale,” as to provide that it should be
against the purchaser, if they wished to do so. The statute is
in derogation of the common law, and should not be extended
by implication. The Legislature never intended this action to
be brought against a person claiming wnder the purchaser.

I. The statute of 1861 provides for only ¢wo additional cases in
which this action may be brought:

1. Where vendee obtains possession under a parol contract
and refuses to go on with the purchase or give up possession,
and no deed has been made.

2.  Where lands have been sold under a judgment or decree
and the party to such decree, after expiration of the time of
redemption, refuses to deliver possession to the purchaser.

The demand for possession must be made by the purchaser ;
not by an assignee of the purchaser. It must be made after the
time of redemption of a party to the judgment. In this case the
defendant’s below were not parties to the judgment. It is ob-
vious from the statute that the purchaser must have a valid deed
before he can demand possession.

II. The purchaser must have a valid deed before he can de-
mand possession. Why ? Because the Court may set aside the
sale. Because the land may be redeemed, and yet the sheriff or
officer might not recognize the redemption, and deed the land
wrongfully. The officer who sold the land may have refused to
receive the redemption money and then deeded to purchaser.

1t follows then that before the plaintiff could maintain this
action, he must have a valid conveyance of the land. Had he
any such conveyance in this case? We answer he had not.
The sale never was reported to the Court, and never was ap-
proved by the Court. Until it was reported and approved he

had uo title.
2 Daniel Chy. 1454, 1455.
4 Scammeon, 156.
Tooley vs. Kane, 1 Smede and Marshall Chy. 518.
Childress vs. Hart, 2 Swan (Tonnessee) 487.
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IT1.  The affidavits are so contradictory as to be absurd and
vender them void for uncertainty.

1. The first affidavit charges “ that the said Heil Taylor (de-
““ fendant in the foreclosure) refused and neglected to deliver
*‘ possession of said premises to said Milton Warren, but wilfully
*“and unlawfully sold or pretended to sell said premises to one
““ James Jackson, and suffered and permitted said James Jackson
* to take possession of said premises under said pretended sale ;”
all of which he had a perfect right to do. Until he was ousted
he had a right to sell to whom he pleased, awilfully (i. e.) of his
own will.— Webster.

The affidavit then states that the time of redemption has ex-
pired, that the premises are occupied by one Joseph Jackson,
as the tenant of James Jackson, who purchased of Heil Taylor.
This affidavit goes upon the ground that Joseph Jackson pur-
chased of Taylor, and refused to deliver possession. '

The amended affidavit charges that Heil Taylor, by collusion
with one Joseph Jackson and one James Jackson, and for the
purpose of preventing the said Milton Warren from obtaining
possession of said premisss, fradulently suffered and permitted
said Joseph Jackson to obtain possession of said premises with-
out the consent of said Warren.

Now, the original affidavit charged a lawful sale by Taylor to
James Jackson, and that Joseph Jackson was the tenant of
James.

As amended, the affidavit charges 2 fraud and collusion upon

defendant. The two charges are incousistant and impossible
and absurd.

IV. There was no pretence of any fraud in the case; all that
‘Was proved was a simple sale by Taylor to James Jackson. Nor
was there any pretence that defendant went into possession for
the purpose of defrauding plaintifls title.

Hence all the instructions given for plaintiff were CITONEOUS,
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{
because they are grounded upon what was not proved, viz. : up-
on fraud and a desire to defeat plaintiff’s title.

V. The aftidavit as amended was totally insufficient, because
it did not allege ** that the sale of the land to plaintif below had
“ been reported to the Court and the sale and deed approved.”

The report and approval were indispensable, and the sale wholly
invalid until they were done.

WEAD & POWELL,
For Plawntiffs @n Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THBEREOF, A. D. 18868.

JOSEPH JACKSON

V8. Appeal from Stark.
MILTON WARREN.

APPELLEES POINTS AND BRIEF.

The complaint is sufficient.

I

The act of 1845, sec. 1, provides that if any person shall make any
entry into lands except where entry is given by law, this action may be
sustained.

Scates Stat. 521.

The complaint shows that the land in controversy was sold under a
decree of the Stark Co. Circuit Court vs. Heil Taylor, and that the plain-
tiff was the purchaser; that the time of redemption expired, and the
plaintiff received a master’s deed for the land, Sept. 4, 1860. Taylor’s
right to the possession of the land then ceased. If the defendant then
took possession of the land by collusion with Taylor directly or indirectly
through James Jackson, for the purpose of keeping the plaintiff out of
the possession to which he was entitled, such entry was one not given
by law, and the complaint is good under tle statnte of’ 1845.

But under the law of 1861, the complaint is good.

The law of 1845 provides, that “if any person shall hold over the pos.
session of lands and {enements after the expiration of the time for which
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the same were let to him, o7 to the person under whom ke claims,” this
action will lie. The act of 1861 provides, that the provisions of the law
of 1845 shall extend “ to all cases where lands have been sold under a
Judgment or decree of Court in this State and the party to such judgment
or decree, after the expiration of the time of redemption refuses, after de-
mand in writing by the purchaser under the same, to surrender posses-

sion thereof.”
Laws of 1861, p. 176.

A mortgagor in possession atter sale becomes quasi tenant of the
purchaser.
Royce v. Bradburn, 2 Doug. (Mich.) R., 377

Carroll v. Ballance, 26 Ills. 9.
Laws 1861, page 176.

By procuring possession immediately or mediately from the tenant,
the appellant but stepped into the tenant’s shoes, and must hold the pos-
session in the same capacity as did the tenant to whose rights alone he
succeeded.

Ballance v. Fortier, 3 Gilm. 291.

Goodlet v. Cleaveland, 12 B. Mon. Ky. R., 430.
McCartney v. Hunt, 16 Ills. 76.

In construing an amendatory act, it is a fixed rnle that the old law

must be considered.
Manson v. Logansport, Peoria & Burlington R. R., 27 Ills. 77.

And a thing within the intention of the makers of a statute is az much
within the statute .as if it were within the letter.
Dash v. Van Kleck, 7 Johns. 486.
6 Bace. Abridg. 384,
The People v. Utiea Ins. Co., 15 Johns. 380.
15 Miss., 519.
Dwarrson Stututes, 691.
Bacon's! Abridg. Statutes, 1., 65,

The statute of 1845 extended this remedy to cases where a tenant, or
a person claiming under him, holds possession after the expiration of the
time for which the lands were let. It was evidently the intention of the
legislature, in the amendatory act of' 1861, with this law before them, to
treat o wortgagor aiter sale as a gues? tenant of the purchaser. And if
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the two statutes, being in pari materia, be construed as one statute, this
remedy would apply to a party claiining under such guasi tenant.

Scates' Stat., p. 521.

Laws of 1861, p. 176.

Commissioners of Lu Grange Co. v, Culler, 6 [ud. 334.

Heirs of Bryan v. Dennis et al., 4 Florida, 445.

McCartney v. Hunt, 16 Ills. 76.

Goodlet ». Cleaveland, 12 B. Mon. 430.

Where an action, founded upon onc statute is given by a subsequent
statute in a new case, everything annexed to the action by the first
statute is likewise given.

Dwarris on Statutes, p. 700.

A case within the inischief must have been intended to be within the

remedy of an act. :
Dwarris on Statutes, 720.

A remedial statute shall be extended to other persons besides those
expressly named. A remedy against executors has been always extend-
ed by construction to administrators—* persons” construed to include
corporations—‘“ inhabitants™ held to extend to bodies corporate.

Dwarris on Stat. 721, 722.
Co. Litt. 272, 290.
People v. Utica Ins. Co., 15 Johns, 382,

A statute. which creates a right of action in an individual, or a particu-
lar class of individuals, is a remedial statute.
i 12 Geo. R. 104.

And the Courts will extend the remedy as far as the words will ad-

mit, upon a liberal construction.

7 Ohio, 247,

6T. R. 429.

8 Johns. 410.

10 Johns. 467.

1 Ham. R. 256, 385."
1 Barb.S. C. R. 65.
2N. J. R,
9 Geo. 253,
1 Penn. 211,
3 Mass. 254.
4 Mass, 434,

6 Cal. 462.

It is not in the mouth of a party coming collusively into possession of
land to claim exemptions from liabilities which could not be claimed by

\
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him from whom he so obtained possession. Were it otherwise, the
statute could always be evaded. The statute must have a reasonable
constraction and such an one as will not suffer it to be eluded.

The People v. Utica Ins. Co., 16 Johns. 381.

The principle of cunstruction, contended for by appellee, is distinetly
enunciated in the case of Thompson vs. The State, 20 Ala. 54.

Stradling ». Morgan, 1 Plowd. 200.
2 Plowd. 463.

4 Litt. 377.

The Emily, 9 Wheat. 381.

1 Blac. Com. 60,

Unless one part ot the law plainly appears to be framed with the in-
tention to limit or restrain another pavt, it will not be so construed.

Bellville R. R. Co. v. Gregory, 15 Ill. 20.
Torrance . McDougald, 1:2 Geor. 526.

A statute giving a more speedy remedy for a right ought to be con-
strued liberally.

Bac. Abridg. Statute, 1. 8.

II.

The motion to amend the complaint was properly allowed in the dis-
cretion of the Court, and cannot be questioned on error.

‘Where there is no statute on the subject, the granting of amendments
is matter of mere discretion ; and the exercise of that discretion cannot
be questioned.

Tiernan's Ex'rs, v. Woodruff, 5 McLean, 135.
Wyman v. Dorr, 3 Greenlf. 183.

Ballance v. Curtenius, 3 Gilm. 453.

Campbell v. Head, 13 Ills. 126,

Clapp v. Balch, 3 Greenlf. 216.

Manderville ». Wilson, 5 Crauch, 15.

Chirac v. Reinecker, 11 Wheat. 1.

Merriam ». Langdon, 10 Conn. 460.

. Polls et al. v. Coffin efial., 9 Cal. 56.

Phillipse ». Higdon, 1 Busbee, N. C, 380.

III.

In considering the instructions, it is important for the Court to note
the fact that it was agreed by the parties that appellee filed his bill in
Chancery vs. Taylor, to foreclose a mortgage on the premises ; that there
was a decree regularly made and a deed to appellee under the sale, and
“the instructions are based upon this agreement.
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The question submitted to the jury, whether the defendent held pos-
ession under Taylor, and by collusion with him, to prevent appellant

from getting possession of the land, and the evidence justitied the
verdict.

Even if improper instructions are given or proper instructions refused,
where substantial justice has been done, this Court will not disturb the
verdict for that cause.

Dishon ». Schorr, 19 Il 57.
Schwarz ». Schwarz, 26 Il 8L
Warren v. Dickson, 27 Ills. 115.
11 111. 36.

18 111, 454

3 Scam. 17.

3Gilm. 202,

24 I11. 355.

Iv.

The evidence justified the verdict. It clearly shows that appellee
foreclosed a mortgage against Hiel Taylor and wife, in the Circuit Court
of Stark Co., where the prermises in controversy were situated; that
there was a sale thereot regularly made, and that these proceedings were
notice to all parties dealing with IHiel Taylor; that appellee was the
purchaser at such sale, and that a deed was made thereupon to him, and
that after the time for redemption had expired, the appellee collusively
and with notice succeeded to Taylor’s possession, and that all the posses- \
sion or right of possession appellee had was that of Taylor, and he was '

privy to the attempt of Taylor to wrongfully held the possession against
appellee.

Taylor bartered away his possession for what Jackson could make out
of it, and was to receive one hundred dollars in the event that Jackson
should succeed in defeating the appellee in obtaining possession of the
land. The lease from Phelps was only a part of the scheme to fraudu-
lently keep appellee out. This is the effect of the evidence.

Sce Abstract, testimony of

Peter Shaver, page 7.
John Shaver, page 6.
Harvey Harris, page 5.
Thomas Stark, page 5.
Willam Thomas, page 7

This right of Taylor which James Jackson so bought was fully
determined on the 4th of Sept. 1860, when the deed of the Master was
executed to Warren, and this entry of appellant was made after that time,
and so comes under the first clause of the act ot 1845, being clearly an
entry into lands where such entry was not given by law.

Scates’ Stat, page 521, 2 L




though the report of sale be not made. d

6

A deed executed by a master under a decree of foreclosure in chan-
cery, passes the title to the purchaser at the moment of the delivery,

3 Abbott's N. Y."Dig. 556.
4 1N, 171,
6 Barb. 60.

It would net be held with us that the confirming of the Master’s report

should take place before the estate would be held to be in the purchaser.

Hoff. Master's Prac. 252.

In Enland, from the sale to the confirmation of the Master’s report,
any person may put in bids, and for that reason the purchaser there is
considered but a bidder, to be reported to the Court, always subject to
be overbid and defeated until confirmation, so non constat that he is a pur-
chaser, and for hat reason the title is not vested. The reason ceasing
under our practice, the law ought to cease.

1 Lomax Dig. 532, [405.]
4 Kent's Com. 192,

“The English practice of opening biddings does not prevail in this
country.

The English wmethod of selling' under a decree varies from ours, and
is favorable to openings of the sale; whereas the sale at public anction
with us is ordinarily a valid, binding contract as soon as the hammer 8
down. The master sells at public auction on due notice, and the pur-
chaser becomes entitled to a deed, unless there be fraud, mistake or
some occurrence of special circumstances, affording, as in other cases, a

roper ground for relief.
PrOper & g 4 Kent's Com. 192

And it is submitted that the case of Garrett vs. Moss et al., 20 Il
549, does not run against the current ot American authorities upon this

point.

A purchaser, holding a master’s deed upon a sale made upon a decree
of foreclosure, is prima facie the legal owner, and his rights under it can
only be defeated by *¢ fraud, mistake, or some occurrence which might
be relieved in equity.” His deed makes hima * purchaser” within the
meaning of the statute, and it will not be contended that the legislature
intended that a_justice of the peace and his jury shall pass upon the
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regularity or sufliciency of the proceedings in a Court of Chancery upon
aforeclosure. The certificate of purchase and the Master’s deed fur-
nished abundant evidence that the appellestt was a * purchaser” where L2 ]
land was sold under a decree of Court, particularly in a proceeding of )
wrongful detainer, where it is emphatically settled that zile is im- \

material. * !

Even under'the English practice of opening sales to receive bids, a
purchaser, till the sale is confirmed, is protected by Court. ,
1 Lomax's Dig. 535, (top paging.) : l

Taylor, and those under him, from the moment of sale, became
tenants at sufferance of the purchaser, whether there was a report of
the sale made and confirmed or not. Taylor’s right of redemption in
equity and under the statute was absolutely gone, and being a quass
tenant he has no right to question the title of appellee. ,‘

The Court will not disturb the verdict unless it is clearly wrong.
i French ». Lowry, 19 Il 158.

Or, clearly and palpably againsi the weight of evidence.
Archdale v. Moore et al., 19 Iil. 158.

Nor, where there is evidence to sustain it.

Ohio & Miss. R. R. Co. ». Brown, 25111 124.
Goodell v, Woodruff, 20 II1. 191.

Bloom v. Carter, 24 Il 48.

Bush v. Kindred, 20 I11. 93.

Allen v. Smith, 3 Scam. 97.

G. A. CLIFFORD, and
GLOVER, COOK & CAMPBELL,
“Appellees Attorneys. 5 P
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SUPREME COURT OF ILLINOIS,

THIRD GRAND D1VISION,

APRIL TERM THEREBEOF, A. D. 1863,

JOSEPH JACKSON

vs. }Appeal from Stark.
MILTON WARREN.

APPELLEES POINTS AND BRIEF.

The complaint is sufficient.
I

The act of 1845, sec. 1, provides that if any person shall make any
entry into lands except where entry is given by law, this action may be
sustained. .

Scates Stat. 521.

The complaint shows that the land in controversy was sold under a
decree of the Stark Co. Circuit Court »s. Heil Taylor, and that the plain-
tiff was the purchaser; that the time of redemption expired, and the
plaintiff received a master’s deed for the land, Sept. 4, 1860. Taylor’s
right to the possession of the land then ceased. If the defendant then
took possession of the land by collusion with Taylor directly or indirectly
through James Jackson, for the purpose of keeping the plaintiff out of
the possession to which he was entitled, such entry was one not given
by law, and the complaint is good under the statute of 1843.

But under the law of 1861, the complaint is good.

The law of 1845 provides, that ““if any person shall hold over the pos.
session of lands and tenements after the expiration of the time for which
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the same were let to him, o to the person under whom ke claims,” this
action will lie. The act of 1861 provides, that the provisions of thelaw
of 1845 shall extend * to all cases where lands have been sold under a
judgment or decree of Court in this State and the party to such judgment
or decree, after the expiration of the time of redemption refuses, after de-
mand in writin:r by the purchaser under the same, to surrender posses-

sion thereof.”
Laws of 1861, p. 176.

A mortgagor in possession after sale becomes guasi tenant of the
purchaser.

Royce v. Bradburn, 2 Doug. (Mich.) R., 377
Carroll v. Ballance, 26 Ills. 9.
Laws 1861, page 176.

By procuring possession immediately or mediately from the tenant,
the appellant but stepped into the tenant’s shoes, and must hold the pos-
session in the same capacity as did the tenant to whose rights alone he

succeeded.
Ballance-v. Fortier, 3 Gilm. 291,
Goodlet v. Cleaveland, 12 B. Mon. Ky. R., 430.
McCartney v. Huat, 16 Ills. 76.

In construing an amendatory act, it is a fixed rule that the old law

must be considered.
Manson v. Logansport, Peoria & Burlington R. R., 27 Ills. 77.

And a thing within the intention of the makers of a statute is as much
within the statute as if it were within the letter.

Dash v. Van Kleck, 7 Johns. 486.

6 Bac. Abridg. 384.

The People v. Utica Ins. Co,, 15 Johns. 380.
15 Miss., 519.

Dwarrison Stututes, 691

Bacon's Abridg. Statutes, L, 65.

The statute of 1545 extended this remedy to cases where a tenant, or
a person claiming under him, holds possession after the expiration of the
time for which the lands were let. It was evidently the intention of the
legislature, in the amendatory act of 1861, with this law before them, to
treat a mortgagor after sale as a guasi tenant of the purchaser. And if
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the two statutes, being n pars materia, be construed as one statute, this
remedy would apply to a party claiming under such ¢uasi tenant.
Scates' Stat., p. 521.
Laws of 1861, p. 176.
Commissioners of’ La Grange Co. v, Culler, 6 Ind. 354.
Heirs of Bryan v. Dennis et al,, 4 Florida, 445.

McCartney v. Hunt, 16 Ills. 70.
Goodlet v. Cleaveland, 12 B. Mon. 430.

Where an action, founded upon one statute is given by a subsequent
statute in a new case, cverything annexed to the action by the first
statute is likewise given.

Dwarris on Statutes, p. 700.

A case within the mischief must have been intended to be within the

remedy of an act.
Dwaurris on Statutes, 720.

A remedial statute shall be extended to otker persons besides those
expressly named. A remedy against executors has been always extend-
ed by construction to administrators—persons” construed to include
corporations—*‘ inhabitants™ held to extend to bodies corporate.

Dwarris on Stat. 721, 722.
Co. Litt. 272, 290.
People v. Utica Ins. Co., 15 Johns, 382.

A statute which creates a right of action in an individual, or a particu-
lar class of individuals, is a remedial statute.
12 Geo. R. 104.

And the Courts will extend the remedy as far as the words will ad-

mit, upon a liberal construction.
7 Ohio, 247.
6T. R. 429,
8 Johns. 410.
10 Johns. 467.
1 Ham. R. 256, 3S5.
1 Barb.S. C. R. 65,
2N. J. R. 623.
9 Geo. 253,
1 Penn. 211.
3 Mass. 254,
4 Mass. 439,
6 Cal. 462,

It is not in the mouth of a party coming collusively into possession of
land to claim exemptions from liabilities which could not be claimed by
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him from whom he so obtained possession. Were it otherwise, the
statute could always be evaded. The statute must have a reasonable

wonstruction and such an one as will not suffer it to be eluded.
The People . Utica Ins. Co., 16 Johns. 381.

The principle of eonstruction, contended for by appellee, is distinctly
ccuunciated in the case of Thompson vs. The State, 20 Ala. 54.
Stradling v. Morgan, 1 Plowd. 200.
2 Plowd. 463.
4 Litt. 377.
The Emily, 9 Wheat. 381,
1 Blac. Com. 60. 3

Unless one part of the law plainly appears to be framed with the in.
tention to limit or restrain another part, it will not be so construed.

Bellville R. R. Co. v. Gregory, 15Tll. 20.
Torrance ». McDougald, 12 Geor. 526,

A statute giving a more speedy remedy for a right ought to be con-
strued liberally.
Bac. Abridg. Statute, I. 8.

= 1I.

The motion to amend the complaint was properly allowed in the dis-
-cretion of the Court, and cannot be questioned on error.

Where there is no statute on the subject, the granting of amendments
is matter of mere discretion ; and the exercise of that discretion cannot

be questioned.
Tiernan’s Ex'rs, v. Woodruff, 5 MecLean, 135,
Wyman v. Dorr, 3 Greenlf. 183.
Ballance v. Curtenius, 3 Gilm. 453.
Campbell v. Head, 13 T1ls. 126.
Clapp v. Balch, 3 Greenlf. 216.
Manderville v. Wilson, 5 Cranch, 15,
Chirac v. Reinecker, 11 Wheat,. 1.
Merriam v. Langdon, 10 Conn. 460,
Polls < al. v. Coffin cflal,, 9Cal. 36.
Phillipse ¢. Higdon, I Busbee, N. C. 380.

III.

In considering the instructions, it is important for the Court to note
the fact that it was agreed by the parties that appellee filed his bill in
‘Chancery wvs. Taylor, to foreclose a mortgage on the premises ; that there
was a decree regularly made and a deed to appellee under the sale, and
the instructions are based upon this agreement.
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The question submitted to the jury, whether the defendent held pos-
ession under Taylor, and by collusion with him, to prevent appellant

from getting possession of the land, and the evidence justified the
verdict.

Even it improper instructions are given or proper instructions refused,
where substantial justice has been done, this Court will not disturb the
verdict for that cause.

Dishon v. Schorr, 19 Ill. 57.
Schwarz v. Schwarz, 26 111. 81.
Warren v. Dickson, 27 Ills. 115.
11 111. 36.

18 111. 454.

3 Scam. 17.

3Gilm. 202.

24 111. 355.

IV.

The evidence justitied the verdict. It clearly shows that appellee
foreclosed a mortgage against Hiel Taylor and wite, in the Circuit Court
of Stark Co., where the preroises in controversy were situated; that
there was & sale thereot regularly made, and that these proceedings were
notice to all parties dealing with Hiel Taylor; that aprellee was the
purchaser at such sale, and that a deed was made thereupon to him, and
that after the time for redemption had expired, the appellee collusively
and with notice succeeded to Taylor’s possession, and that all the posses-
sion or right of possession appellee had was that of Taylor, and he was
privy to the attempt of Taylor to wrongfully hold the possession against
appellee.

Taylor bartered away his possession for what Jackson could make out
of it, and was to receive one hundred dollars in the event that Jackson
should succeed in defeating the appellee in obtaining possession of the
land. The lease from Phelps was only a part of the scheme to fraudu-
lently keep appellee out. This is the effect of the evidence.

Sce Abstract, testimony of

Peter Shaver, page 7.
John Shaver, page 6.
Harvey Harvis, page 5.
Thomas Stark, page 5.
Willam Thomas, page 7

This right of Taylor which James Jackson so bought was fully
determined on the 4th of Sept. 1860, when the deed of the Master was
executed to Warren, and this entry of appellant was made after that time,
and so comes under the first clause of the act of 1845, being clearly an
entry into lands where such entry was not given by law.

Scates' Stat, page 521, 2 1.
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A deed exeented by a master under a decree of foreclosure in chan-
cery, passes the title to the purchaser at the moment of the delivery,
though the report of sale be net made.

3 Abbott's N. Y. Dig. 536,

4 Hil, 171.
6 Barb. 60.

Tt would net be held with us that the confirming of the Master’s report
should take place before the estate would be held to be in the purchaser.

Hofl. Master's Prac. 252.

In Enland, from the sale to the confirmation of the Master’s report,
any person may put in bids, and for that veason the purchaser there is
considered but a bidder, to be reported to the Court, always subject to
be overbid and defeated until confirmation, so non constat that he is a pur-
chaser, and for tkat rcason the title is not vested. The reason ceasing
under our practice, the law ought to cease.

1 Lomax Dig. 532, [405.]
4 Kent's Com. 192,

“Ihe English practice of opening biddings does not prevail in this
country.

The English method of selling under a decree varies from ours, and
is favorable to openings of the sale; whereas the sale at public auction
with us is ordinarily a walid, binding contract us soon as the hamaner s
down. The master sells at public auction on due notice, and the pur-
chaser becomes entitled to a deed, unless there be fraud, mistake or
some oceurrence of special circumstances, affording, as in other cases, a

proper ground for relief. A
4 Kent's Com. 192,

And it is submitted that the case of Garrett vs. Moss et al., 20 Il
549, does not run against the current of American authorities npon this
point.

A purchaser, holding a master’s deed upon a sale made upon a decree
of foreclosure, is prima, fucie the legal owner, and his rights under it can
only be defeated by ** fraud, mistake, or some occurrence which might
be relieved in cquity.” ITis deed makes him a *‘ purchaser” within the
weaning of the statute, and it will not be contended that the legislature
_intended that a justice of the peace and his jury shall pass upon the
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regularity or sufticieney of the proceedings in a Court of Chancery upon
a foreclosure. The certificate of purchase and the Master’s deed fur-
nished abundant evidence that the appellant was a ‘¢ purchaser” where

land was sold under a decree of Court, particularly in a proceeding of
wrongful detainer, where it is emphatically settled that zitle is im-

material. VA

Even underithe English practice of opening sales to receive bids, a
purchaser, till the sale is confirmed, is protected by Court.

1 Lomax’s Dig. 535, (top paging.)

Taylor, and those under him, from the moment of sale, became
tenants at sufferance of the purchaser, whether there was a report of
the sale made and confirmed or not. Taylor’s right of redemption in
equity and under the statute was absolutely gone, and being a quast
tenant he has no right to question the title of appellee.

The Court will not disturb the verdict unless it is clearly wrong.
French ». Lowry, 19 111, 158.

Or, clearly and palpably againsi the weight of evidence.
Archdale v. Moore et al, 19 111 158.

Nor, where there is evidence to sustain it.

Ohio & Miss. R. R. Co. v. Brown, 25 11l 124.
Goodell v, Woodruff, 20 I11. 191.

Bloom v. Carter, 24 Ill. 48.

Bush v. Kindred, 20 I11. 93.

Allen v. Smith, 3 Scum. 97.

G. A. CLIFFORD, and
GLOVER, COOK & CAMPBELL,
“Appellecs Attorneys.
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