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Qftornens at Law,

e
-
i

QOUGHERTY & Pip

OF YLYLING

!
&
-

: !
FIRST GRAND DIVISION, 3 |
! NOVEMBER, A. D. 1862. fod
George W. Carter, et al, } -1
Plaintiffs in error, |
vs, > Error to Palaski, |
Edward H. Whife, | 3

Deferndant in error.

N affidavit bemg filed setting forth that
the said defendant 13 a non-resident of this
State, he. the said defendant, is hereby notified
that the record of the Cireunif Courtin the fore- 2
~ gomng case has been filed in the Clerks oflice of |
this Court, and a writ of Error aud Scireifacias | St
‘sued out, the Scirefacias directed to the Sher- YV
(iff of Pulaski county, commanding him te | |
| summon said defendant to appear before this | aF
' court cu the first day of the next term, to be
coramenced and holden at Mount Verner on |
| the first Tuesday after the second Mounday of |
November next, and show cause, if any he !
has, why the” said Judgment shall not be ge-

versed; and unless he does so aopear, the 4
{ cause will proceed a3 if he had been person- | [
Lally served with process, B
| Witness—Noah Johnston, Clerk of said
‘court day of Augus, a. p 1862. 4

NOAH JOHNSTON, Clerk.
Georer H. Pingron,
AtUy for Pleintuffs in Error. 9]
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A ~0
Attornes at Latw,
Make Collections; Prosecute Claims agains)t the Government for P;ansions, Bounty, Back-Pay, Loss or Damage;

Attend promptly to Swits in the Cowrts of Alexander, and adjoining Counties, Pay Tarxes, &e. &e.
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SUPREME COURT,
First Grand Division.

State of Ilinois, }NS

The People of the State of Illinois, 3
To the Clerk of the Cirewit Court for the County of e o Fior. Greeting :

Beecaunse, 2% the tecod and /&Z&&'ﬂf@é%/e/ ad aldo v the sends:
l2072 0//9 Z'/ 4 /5116/7//26725 @ /&/5@ za%;a% wad ¢12/ // e’ *6;&%/ gaz&z/ a/ i

/%M/C/O ,,,,,,,,,,,,,,, county, te //Mﬂ e /zw//ﬂ e / letween'
Z[QW&&/ AL, /%% WW@/ o P 74/, 2 éa/;aa

/%,{z~/@ /eﬁ/ ol PO é/mmj7

, f///mz anls o 5 sacd /72(47?/&//3
ctiot / cl/ﬂ/ //z/mw)/ze(/ lo // e/ trrpiiy / the a /a/mm/( ,,,,,,,,,,, ﬁ émza
/’

2 ,_/,z(&u/q//ma MJ:M % MM
wd e’ ave’ Z?/&Zﬁ?ﬁf/ // //z% —_com z/awz{ and we’ /6&7?/ M///l%/

/K(z/\j ctior, ?/ @77 Z/,f;-zé/ /ﬁ, 4/ w&/ / «/ﬂ covectod i) duwe’ /ézﬁy and man-
net, and /%a/g /'zwéé& le done 1o the /zazfzéd a/é'zmaz'@{ ()077&772(&7&(!;?0!& o,
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g0 Hhe al~ wes 75 Kave the same e /&Zﬂ 0w /’ld/z&éd (/&/Mﬁd(éﬂ/ als

Mount Vernon, . /2 %m&{? / ///%407& on the //gizﬂzféédfg,/é? J;Z'?’
029 ot W next, Z%a/o the tecord) and
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‘ /ud/wg o}é the @ﬁymemy gmz/ and e seal

/gew% @/ MouNT VERNON, /%J @4“44 P
(/a% 0/) : / 7@ B Zéjﬁ /%m 6/53
otd one /%Mwa?m/ et // ) fundred
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State of Illinois,
SUPREME COURT, 88
First Grand Division.

The People of the S}ate of Illinois,
To the Sheriff of W T S County.

=

- Beecause, O the secord and ﬁzawa&é}%d, and also v the tends-
leon /}/9 the /émémmzf 0//6 @ /&éa which was cn e Crvcwdd Gowst 0// '
ﬁ e oz T g county, /a/ﬂg the /fz;a/%f/ theieo letween'
ol crocce A D7 Sl B f 20D 7% Baitss,
Wole: s MM A RSP T N Y
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SULREME COURT OF ILLINOS,
FIRST GRAND DIVISION, %
. NOVEMBER, A. D, /1862,
George W. Carter, et al, )
Plaintiffs in error,
vs. + Error to Pulaski.
Edward H. White, }
Defendant in error.
AN affidavit “being filed: setting forth that
X the said defendant 1¢ a non-resident of this
State, he, the said defendant,is hereby notified
that the recoird of the CircuitCourtin the fore-
gowng cz8* has been filed in the Clerks office of
this Court, and a writ of Error and Scireifacias
sued out, the Scirefacias directed to the Sher-
iff of Pulaski' eounty, commanding him to
summon said defendantto appear before this
court on the first day of the next term, to be
commenced and holden at Mount Vernen on
the first Tuesday afier the second Monday of
November next, and show ‘cause, if any he|
has, why the said Judgment shall not be re-
versedy and unless he does so appear, the
cause will proceed as if he had been person-
ally served with process. g
Witness—Noah Johnston, Clerk of said
court this 27th day of Augus!, a. p. 1862.
NOAH JOHNSTON, Clerk.
Georew H. PinGEoN, o
Att’y for Plaintiffs in Error. [91
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Vjﬁ’ DE\ILMUM &-Rersswrr, Editorg and Publisherd of the It Vernon Guardian, a Newspaper

pu hh(,d aedd\ in Mt. Vernon, Jefferson county, Illinois, do hereby certify that the annexed Notice

wias publis hed weekly in =aid paper, for Z/L Zé veeks in succession; the first insertion having
been on the  ° 2 7 % day of _/4"'/?‘4/-”{7 A. D. 1862, and the last
insertion on the /I day of A clo il gD AT 1682

. “ d E » Jé 5
Given wder owr Duand and seal, this 2 duy of &&Z‘—‘ - A D. 1862
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IN THE SUPREME COURT OF ILLINOIS,

FIRST GRAND DIVISION---- - cmmm e - NOVEMBER TRRM, 1868.

George W. Carter, Win. II. Stokes and John Monohon, Pl'ffs in Error,
VS. Error to Pulaski.
Edward I¥. White, Defendant in Error.

Abstract filed by the Defendant in Error.

Line of Record.

This action is entitled *“Trespass on the case,” but in point of fact i3 an action of as.
sumpsit. The first and second counts of the declaration are meaningless, ard surplusage.
The third, fourth and fifth counts in assumpsit.

{1t024] June 1st, 1859. Drecipe filed—damages $5000. Summonsissued as prayed agarnst

29 10 58]  George W. Carter, William 1I. S:okes, John W. Monohon, John W. Cochran, Daniel
Wielk Isaac W. Montfort, Burket Cloak, A. G. Hobson, E. II, lIobson, and A. V. 8.
Lindsley, June 2d. :

63t0T79] Summons returned served oa Stokes, Cochran, Carter, Cloak, Lindsley—other defen-
dants not found, June 3d:

80 t0 335] July 28:h, plainuff filed declaraticn—1st & 21 counts as stated above, and 3d, 4th
& 5 h counts in assumsit,

810 to 386] Copy of contract attached to declaration.

"29310400] Angust Term, 1859—D:fault as to defendants served, alias to balance.

401 to 406] Defoult set aside upon filing afidavic of George W. Carter, one of defendants.

462 to 401] Dee. 13th, 1859 —Alias summons issued.

496] Jan. 14 h, 1860 —Alias sumnons retarned not serve 1.

512 to 527) April Special Term—Defendants filed general demurrer.

528 to 532) Demurrer withdrawn and leave to plead. ;

536 to 671]  Plea of general issue in assumsit filed by all the cefendants and notice of special
mateer. ;

576 to 693) Demaurrer to notice— Demurrer stricken from the fi'es-—issue taken on plea.

7(8 to T34)  Apnl Term, 1860-~cause submitted t) the court, provis lieard, and judgment for
§840 damages sgainst defendants, Stokes, Carter, Closk and Lindsley, and costs of suit.
Defcrdarts cxeept and ask 80 days to prepare and file bil of exeeptions.

Page of amendment to record.

1.  Sept Term A. D., 1863, Defendant in Error filed motion to amend the records in this
case so that the same might conform to the files of the tourt. Boih parties appeared by
Atterney.

2. DProof <f publication to defendants. (Plamtiffs in Error.) Proofs heard and ordered by
the court that Clerk amend the record of judgment hereiofore entered at April Term,
1860, vgaiust Stokes, Gociran, Carter, Cloak and Lindsley, 8o that it be against all of
said defendauts, including John W. Monohon, Daniel Wiehl, Isauc W. Montfors, A, G.
tlobson, and E, 1. Hobson, their appearance having been fully entered at said April Term.



WS EOR W O ETs

The plaintiffs waived their demurrer by withdrawing the same and pleading.
Nve vs Wright, 2d Seam, 223.
The judgment as appears by the.amendment to the record, is against all of
the defendants. :
i he court below had the right to amend the record so that the same might
conform 1o the files of the court, or the same might be amended in this court.
O’Conner et al, vs Mullen, 11th 1il. 118, Duncan vs McAife 3d Scam. 93.
Statutes 1826 chap 5, Sees, 1, 3, 9. Coughran vs Gutehiens, 18th 1il, 890.
Irink et al, Schroyer, ibed 419.
The ccurt ean treat ikhe first and second counts of the declaration as surplus-
age, as they are meaningless and, the court below is presumed to bave render-
ed judgment upon any good count in the declaration.  2d Johson, 283. 13th

Tick, 451. Burnap vs Wright, 14th 111, 302.3. Snyder vs Gaither, 3d Scam. 91. -

Arnderson et al, vs Scmple, 2d Gil, 455.

Counts in trespass on the case, and assumpsit may be joined, the judgment

in Loth cases being in damages. 1 Ch. Pleading, 229. 1 Tidd's practice 41
liayes vs Borders, 1 Gil., 80. § -
The plaintitts released all errors in the record and proceedings, in regard to
which they Lave assigred the said errors, by resorting to a court of Chancery,
and erjoining deferdant from collecting bis judgment.
Revised Statute, Page 147, Section 11, MeConnell vs Ayers, 3d Scam, 210.
S. P. WHEELER &

W. H. GREEN.
For Def’t in Trrer.

P B .
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Page of record.

47 to 50 and 97 to 99,

13 1o 22.

55 to DS.

65 to 7o,
81 to 83.

Counisgin case Y8-301.
Common counts

301 to 335.
Contract 340 to 380.
387 to 400.

411 to 436
443 to 447.

446 te 491,

492 to 497,

623 ke 525.

536 to 561
563 to 671
681 to 687
690 {o 693

Joinder 559 to 561

90 to 264

254 to 256,

to THE -
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In the Supreme Court of the State of Illinois,
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0 BIVISION, AT MOUNT VERNDN.

NOVEMBER TERM. A D. 1562,

e

GEORGE W. CARTER, WM. H. STOKES wid'\
- it

S JORNMONO HA NG Plaintiffs in E:{fz, ;i

A ,ﬁr‘:‘:,. %’
Error to Pulaski,

Vs,

EDWARD H. WHITE, Defendant i Error.

This was an action of trespass on the case. June Ist, 186Y. Plamtiff below
filed his precipe directing the Clerk to issue summons in case to George W. Car-
ter, William 1. Stokes, John W. Monohan, John W. Cochran, Duniel Weilk, lsaac
W. Montfort, Burkett Cloak, A. G. Hobson, E. H. Hobson and A. V. S. Lind-
say. Damages $5000. . E

©”

June 2d, Summons issued as directed.

- June 3d, Summons returned served on Stokes, Cochran, Carter, Cloak and * |
Lindsay ; as to cthers, not served. : . '

o
July 28th, Plaintift filed his declavation, st and 2d counts in case—3d 4th* .
and Hth common counts in assumpsit—with copy of contract attached. , <o P

Aug. Term 1859, Default taken against parties served, and sci. fa. to the re-

mainder. At the same term, upon affidavit of G. W. Carter, default set aside : i
and leave to plead. Plaintiff served notice on defendants’ attorney to produce
original contract. Cause continued generally to April term.

December 13, 1859—Alias Summons issued to Daniel Weilk, Mofitfort, .
1. Hobson, A. (. Hobson and John W. Monahan. e

Jaduary 14, 1860—Summons returned not served.

At the April special term, 1860—The appearance of all the defendants en-
tered, and defendants filed general demurrer. Defendants asked leave to with- %
draw demurrer and plead. Leave granted—demurrer withdrawn—and defendants é
filed plea of general issue in assumpsit, and notice of set-off. Plaintiff demurred
1o defendants’ notice of set-off. On motion, demurrer stricken from the files and
cause continued. Issues made up. A

April term, 1860, cause submitted to the equrt. Kvidence being heard, the !
court found the issue for plaintiff, assessed his damages at $340, and rendered
judgmentagainst the defendants Stokes, Cochran, Carter, Cloak and Lindsay only
for the same and costs of said suit.  First count in declaration plaintiff’ declares
in case for the violation of a certain contract therewith filed, by which defendants
agreed to pay plaintiff certain sums of money according to the terms of said con-
tract, and upon the performance of plaintift’s part of said contract. to convey to
plaintiff certain lots in Mound City, valued at $340.  Declaration does not aver
that on plaintiff’s completion of said contract, he requested the defendants fo
convey said lots to him, but that the defendants had not, nor everthad any {itie
to said lots.  To prove that defendants had no title, James M. Davidge testified
that he was county Recorder and had the custody of the vecords, and thal suid



defendants had no title of record to the lots in question—which was all the evi-
dence offered on this point. It was further proven on said trial that the defend-
ants had paid to the plaintiff all the money due plaintiff under said contract, and
that defendants had not conveyed said lots to said plaintiff.

ASSIGNMENT OF ERRORS.

The Plaintiffs in Error make the following assignment of errors in the

above cause: i

Ist. The joinder of counts in Trespass on the case with counts in Assumpsit.

[ L [ D SRR

o, 2d. Court erred in rendering ]‘gdgmen;% against Stokes, Carter, Cochrn,

Cloak and A. V. 8. Lindsay—part of defendants. *Lhe appearance of all the
. = . > g . .

defendants below having been entered and joined in the pleading and issues.

3d. The Court erred in trying said cause without issue taken on the 1st
and 2d counts of said declaration.

4th.  Court erred in assessing plaintiff’s damages, defendantsnot waivine
I3 E ‘ﬂ% =
jury. .

oth.  The Court erred in holding the allegation of want of title in 1st count
sufficiently proven,—the plaintiff below not averring any special request to convey..

6th.  Court erred in rendering judgment against defendants on suid Ist ©
count,—said count heing double and repugnant. '

7th.  The court erred in rendering judgment against defendants on said 2d
and 1st counts,——said counts not alleging that the plaintiff had performed and
completed his contract with said defendants according to the plans and specifica-

1Y tions therein referred to. -

S:h.  The court erred in rendering judgment against said defendants on 34

+th and 5th counts, said counts not avering any request.to said defendants to pay
said several sums of money.

Jth. The court erred in rendering judgment against said defendants in
said action of “Trespass on the case,”—the general issue in assumpsit, with netice
of set-off, being a nullity.

£

MRt

10th.  Court erred in rendering judgment against defendants below, bacau s
the same judgment could not be given on all the counts in declaration.

11th. The court erred in rendering Judgment for the plaintiff on the 1st
count, said count heing double and repugnant ; and on the 24 count, said count
not alleging either time or venue.

BRIEF.
Counts ex eontractu cannot be joined with counts ez delicto. Chitty 201, 11tk
Kl Todd’s Practice. :
T An action on the case for violation of contract was plaintiffs appropriate
T ; i Qs
remedy. Chitty, vol. 1, 135.
Pleas in assumpsit to an action of trespass on the case, are nullities. M-
Namara on Naullities, title plea S1.
All the defendants having appeared and plead, judgment could not he ren-
Jdered against part only. Kimmel vs. Shultz. Breeze 128.
That defendants had no title of record, not evidence of want of title. 1. S.
chap. 24, sec. 22, 23 and 24.  Also, Stevens on Pleading, 250, 292 and 377.
Chitty, vol. 1, 199 and 384.  Wright et al vs. Meredith, 4th Seam 361. ~ Frick
vs. Jones, 4th Seam. 170.
’f 7 Ve i e

Prirted at the “Guardian’’ Office, Mount Vernon, llinois.



Page of record.

47 to 50 and 97 to 99,

13 to 22.

55 to 58.

65 to 5.

81 to 83.

Countsin case 98-301.

Common counts
301 to 334.

Contract 340 to 486,

387 to 400.
411 to 436
443 to 447.

446 to 491,

492 to 497,

523 to 525.

536 to A6L
563 to 671
681 to 687
690 to 693

Joinder 559 to 561

705 to 733

90 to 264

254 (o 256,

In the Supreme Court of the State of Illinois,

FIRSY GRAND BIVISION, AT MOUN'T VERNON.

NOVEMBER TERM, A. D. 1862.

GEORGE W. CARTER, WM. H. STOKES and)
JOHN MONOHAN, Plaintiffs in Error,

= Error to Pulaski.
Vs,

LA PR

EDWARD H. WHITE, Defendant in Error.

This was an action of trespass on the case. June Ist, 1859, Plaintiff belotw
filed his precipe directing the Clerk to issue summons in case to George W. Car-
ter, William H. Stokes, John W. Monohan, John W. Cochran, Daniel Weilk, Isaac
W. Montfort, Burkett Cloak, A. (. Hobson, E. H. Hobson and A. V. S. Lind-
say. Damages $5000.

June 2d, Summons issued as directed.

 June 3d, Summons returned served on Stokes, Cochran, Carter, Cloak and
Lindsay ; as to cthers, not served.

July 28th, Plaintiff filed his declaration, 1st and 2d counts in case—3d 4th

and 5th common counts in assumpsit-—with copy of contract attached.

Aug. Term 1859, Default taken against parties served, and sei. fa. to the re-
mainder. At the same term, upon affidavit of G. W. Carter, default set aside
and leave to plead. Plaintiff served notice on defendants’ attorney to produce
original contract. Cause continued generally to April term.

December 13, 1859—Alias Summons issued to Daniel Weilk, Montfort, E.
H. Hobson, A. G. Hobson and John W. Monahan.

January 14, 1860—Summons returned not served.

At the April special term, 1860—The appearance of all the defendants en-
tered, and defendants filed general demurrer. Defendants asked leavé to with-
draw demurrer and plead. Leave granted—demurrer withdrawn—and defendants
filed plea of general issue in assumpsit, and notice of set-off. Plaintiff demurred
to defendants’ notice of set-off. On motion, demurrer stricken from the files and
cause continued. Issues made up.

April term, 1860, cause submitted to the court. Fvidence being heard, the
court found the issue for plaintiff, assessed his damages at $840, and rendered
Jjudgment against the defendants Stokes, Cochran, Carter, Cloak and Lindsay only
for the same and costs of said suit.  First count in declaration plaintiff declares
in case for the violation of a certain contract therewith filed, by which defendants
agreed to pay plaintiff certain sums of money according to the terms of said con-
tract, and upon the performance of plaintifi’s part of said contract, to convey to
plaintiff certain lots in Mound City, valued at $840. Declaration does not aver
that on plaintiff’s completion of said contract, he requested the defendants to
convey said lots to him, but that the defendants had not, nor ever had any title
to said lots. To prove that defendants had no title, James M. Davidge testified
that he was county Recorder and had {he custody of the records, and that said



IN THE SUPREME CQURT OF ILLINOIS,

. JIRST GRANRD DIVISHON--eomom e oo e NOVEMBER TERM, 1868.

_George W. Carter, Wm. II. Stokes and John Monehon, PI'ffs in Error,

VS, Error to Pulaski.
Edward II. White, Defendant -in Error.

Abhstract filed by the Defendant in Eyror.

Line of Record. w2 1. - 1w

This ac:ion-ig entitled #*Trespass on the case,” but in point of fact i3 an nction of * as.
sumpsit,  The first and second counts of the declaration are meaningless, ard surplusage..
The third, fourth ana fifth counts in assnmpsit.

11 %0 24] June 1:t, 1859, DPrecipe filed—damages $5000. Summons jesued as prayed against

2910 568]  George W. Curter, Witham Ll Stokes, Juhs W. Monohon, John W. Cochran, Daniel

Wiclk Isaae W. Momifort, Burket Cloak, A. G. Hobson, E. II, [Iobson, and A. V. 8.
Lindsley, Jure 2d. ‘, |

65t079] Summons returned served on Stokes, Cochiran, Carter, Cloak, Lindsley—aother defen-
dants not found, June 8d.

80t0335] July 28 h, plaintdf filed declaration—1:t & 21 counts as stated above, and 34, 4th

' & 5 heounts in assumsit,

340 t0 886] Cupy of con'ract attached to declaration.

293 10 4007 Augast Term, 1859—D:fault as to defendants served, alias to balanca.

401 to 4'u(5_| Defau't set 2side upon filing aflidavit of George W. Carter, one of defendants.

462 to 401] Dec. 13th, 1859 —Alias summons issued.

496] Jan. 14 b, 1860 —Alias sumnons returned not serve 1.

512 to 527) April Special Term—Defendants filed general derurrer.

628 t0 532) Demurrer withdrawn and leave to plead.

536 to 671] TPlea of general issue in assumsit filed by all the ¢efendants and notice of spécial
mateer. .

576 to 693) Demurrer to notice— Demurrer stricken from the fi'es-—issue taken on plea.

T3 w T54) Apnl Term, 1860-—cause submitied to the court, proofs keard, and judgment for
§840 damages against defendants, Stokes, Carter, Cloak and Lindsley, and costs of suit.
Defendarts cxeept and ask 30 days to prepare and file biil of exeeptions.

Page of amendment to reeord.

1. Sept Term A. D., 1863. Defendant in Errcr filed motion to amend the records in this
case so that the same might conform' to the files of the court. Both parties appeared by
Astorney.

2. Troof of publication te defendants. (Plantiffs in Error.) Proofs hesrd and ordered by
the court that Clerk amend the record uf judgmsznt hereiofore entered at April Term,
1860, agaiust Stukes, Gochran, Carter, Clvak snd Liadsley, 8o that it be againss all of
sald defendants, including Jubn W. Monohon, Daniel Wiebl, Isauc W. Monstors, A, G-
flobsen, and E, 1. Hobson, their appearance having been fuily entered at said April Term.



Jjury.

defendants had no title of record to the lots in question—which was all the evi-
dence offered on this point. It was further proven on said trial that the defend-
ants had paid to the plaintiff all the money due plaintiff under said contract, and
that defendants had not conveyed said lots to said plaintiff.

ASSIGINMIENT OF KRRORS.

The Plaintiffs in Error make the following assignment of errors in the
above cause:

1st. The joinder of counts in Trespass on the case with counts in A ssumpsit.

2d. Court erred in rendering judgment against Stekes, Carter, Cochran,
Cloak and A. V. 8. Lindsay—rpart of defendants. The appearance of all the
defendants below having been entered and joined in the pleading and issues.

3d. The Court erred in trying said cause without issue taken on the Ist
and 2d counts of said declaration.

4th.  Court erred in assessing plaintiff’s damages, defendants not waiving

5th.  The Court erred in holding the allegation of want of title in 1st count
sufliciently proven,—the plaintiff’ below not averring any special request to convey.

Gth. Court erred in rendering judgment against defendants on said 1st
count,—said count being ‘@eble and repugnant.

7th.  The court erred in rendering judgment against defendants on said 2d
sud Ist counts,~—said counts not alleging that the plaintiff had performed and
completed his contract with said defendants according to the plans and specifica-
tions therein referred to.

8th.  The court erred in rendering judgment against said defendants on 5
+th and 5th counts, said counts not avering any request to said defendants to pay
siid several sums of money.

Oth. The court erred in rendering judgment against said defendants in
=nid action of “Trespass on the case,’—the general issue in assumpsit, with notice
of set-off, being a nullity.

10th.  Court erred in rendering judgment ngainst defendants below, because
the same judgment could not be given on all the counts in declaration.

11th. The court erred in rendering judgment for the plaintiff on the Ist
count, said count being double and repugnant; and on the 2d count, said count
not alleging either time or venue.

BRIEF.

Counts ex eonfractu cannot be joined with counts ex délicto.  Chitty 201, 11th

*H1. Todd’s Practice.

An action on the case for violation of contract was plaintiffs appropriate
remedy. Chitty, vol. 1, 135.

Pleas in assumpsit to an action of trespass on the case, are nullities. Mec-
Namara on Nullities, title plea 81.

All the defendants having appeared and plead, judgment could not be ren-
dered against part only.  Kimmel vs. Shultz.  Breeze 128.

That defendants had no title of record, not evidence of want of title. R. S.
chap. 24, sec. 22, 23 and 24. Also, Stevens on Pleading, 250, 292 and 377.
Chitty, vol. 1, 199 and 384. Wright et al vs. Meredith, 4th Scam 361. Frick
vs. Jones, 4th Scam. 170.
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The plaintiffs waived their demurrer by withdrawing the same and pleading.
Nye vs {Frieht, 2d Scam, 223. °

The jud2ment as appears by the.amendment to the record, is against all of
the defendants,

The court below had the right to amend the record so that the same might
conform to the files of the court, or the same might be amended in this court.

QO’Conner et al, vs Mullen, 11th HI. 118, Duncan vs McAtfe 3d Scam. 93.

Statutes 1856 chap 5, Secs, 1, 3, 9. Coughran vs Gutchens, 18th 111, 390.
Frink et al, Scliroyer, ibed 419.

The ccurt ean treat the first and second counts of the declaration as surplus-
age, as they are meaningless aud, the eourt below is presumed to have render-
ed judgmeut upon any good count in the declaration.  2d Johson, 283. 13th
Pick, 451. Burnap vs Wright, 14th 111, 302-3. Snyder vs Gaitler, 3d Scam. 91.
Anderson et al, vs Semple, 2d Gil, 455.

Couunts in trespass on the case, and assumpsit may be joined, the judgment
in both cases being in damages. 1 Ch. Pleading, 229. 1 Tidd’s practice il
Hayes vs Borders, 1 Gil., 50.

The plaintiffs released all errors in the record and proceedings, in regard to
which they Lave assigned the said errors, by resorting to a court of Chancery,
and enjoining defendant from ecollecting his judgment.

Revised Statute, Page 147, Section 11, McConnell vs Ayers, 2d Seam, 210. -

- 8. P. WHEELER & s
W. H. GREEN,
Tor Lef’t in Errer. - -
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