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State of Illinois, Supreme Court—3d Division.,

AP T T P T PV PR P a0 Y Ty

RICHARD K. SWIFT, axp {
JAMES 8. JOHNSTON, wumpleaded with
LYMAN P. SWIFT,

APPELLANTS.

Ua
GEORGE B. MARSH,

ArrELLEE,

Appeal from -
J Cook Co. Court of Common Pleas.

Abatract of Record.
This was an action of assumpsit bronght by the appellee against the appellants
to the February term, 1858, of the Cook County Court of Comumon Plens.

The declaration contains the common counts only, and was filed on the 9th day

of January, 1858.

On the fourth day of February the defiult of the defendants, Richard K. Swift

und James 8, Johuson, was entered in the court, anl the damages were nssessed against
them by the court.

On the assessment of damages, the only evidence offered by the plaintill was a

certificate of deposit, as follows :

No. A 262

State of Illinois, or R. K. Swier, Broruer & Jomysrox,

BAINEERS.

SAVING S DEPARTMENT it

Chicago, August 8, 1857
G. B. Marsh has deposited with ns Three Hundred Dollars in funds, as stated
below, to the cradit of himself, to be paid in like funds, to his order hereon.

JunreNoy SH400 R. K. SWIFT, BROTHER & JOHNSTON.
Gold — By B. B. Cnaupius,
%300 e




B

s e

raREE T -

- R R R R R RO EE—S—m——————.—

To the introduction of which as evidence, the said defendants, by their counsel,
objected. Objection overruled by the court, and exception taken. The damages
were assessed by the court at the sum of Thiee Hundred Lollars, Defendants moved
for o re-assessment—overruled and excepted to, and judgment entered upon the assess
ment. Defendants, Richard K. Swift and James 8. Johnston prayed an appeal, and
filed their bond and bill of exeeptinns, according to the order of the court.

The admission of the certificate of deposit as evideuce, the overruling of the mo-
tion for a re-assessment, and the rendition of judgment in manner and form aforesaid,

are now assigned for error.

Points made, and authorities cited by the appellants,

I

The execution of tha certificate was not proved. It was inadmissible s evidence,
under the common connts until this was done. The detanlt did not admit the execu

tion of an instrument nat declared on.

11

It the execution of the certifieate had been proved, it would still ba inadmissible,
under the common counts, which it in ne way tends to establish. It was, doubtless,
designed to apply to the count for money had and received; but we insist it is no
applicable to that count hereon, it neither acknowledges the receipt of moncy, nor is

it a promise Lo pay money, The funds deseribed in the body of the instrument nre
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deseribed s eurrency, in the margin.  The value of the enrrency should have been

found, and the judgment, if any, could he rendered for the value of the curreney only.
Smith et al vs Dunlap, 12 Ills., 189.
Phillips vs Riley, 3 Conm, 266
Robinson vs Nables Adm'rs, B Peters, 181.
Hixon vs Hixon 7, Humphrey 33.
Gordon vs Parker 2, Sunde’s & M., 485.
Dillard vs Fvans, 4 Pike 175,

111

The instrument was a common banker's certificate of deposit, and deseribes the
dofendants as Bankers. < Under the circumstances, it is insisted that the defendants
were not liable to be sued until tha certificate had been presented to them, and pay-
ment demanded, The certifiente; by its its very tevms, wns payable to the order of

the plaintiffs thereon.
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SUPREME COURT.

— e —

STATE OF [LLINOIS, ‘THIRI) DIVISIOWN,

RICHALD K. SWIFT, axn | A :
JAMES 8. JOHNSON imp{:'un}u_f il ‘ [Z-/WMF;J
LYMAN P. Sﬁtﬁﬁ‘!;j}r :
Lf__“qm”””“-. iﬁ%’jﬂlaﬁy@w
v )
GEORGE B. MARSH, | e
.l}rpl‘ﬁ!.‘t’.J

APPELLEIS BRIEL.

The first point of appellants’ must be abaudoned.  No objection was made in
the court helow to the admission o the certificate in evidence, on the ground that
its execurion was not proven. The transcript discloses the reason urged for its re-
Jecton—*That il was a speeinl contract, and ol admissible in evidenee, under the
common ounts.’

"This objection concedes the execution, at all events, no objection on that
point was specifieally made.
4th Seam T, 5th Gilinan, 287.

The certificate was properly offered in evidence, under the common connts.—
The suit was between the immediate parties to the instrument, and an acknowledge-

" ment of indebteduess

G Youung vs Adams, 6 Mass., 189,
‘\1 Wilson vs Fisher 4, Pick 421,
./ 12 Pick. 126. Ibid, 316

1 Wendall, 490,
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The terms “ curveney,” current bank notes, or bank uotes, are equivalent to

the word * money,” and mean bank notes received and passing at par, or convert-
ible into specie on demand,

Fierson vs Watkins, 2d Eng., 292.
Leiber et al vs Goodrich, 5 Cowen, 187,
. Judali vs Harris, 19th John, 144-5-6,
Xluun et al vs Bxrs Munn, 1 John, Gh. Rep,, 2381,

If not paid or tendered, the judgment on such certificates must be in money.

Swith vs Goddard, 1 Hamm, 179
st Hwum, 524,
Morris vs Edwards, 1 Hamm 189,

It follows, that if the terms nsed in the certificate import an obligation to pay
in par funds the amount of deposit, the certificate itself ascertains the amount and
valug, and no evidence affixing it, was uecessary or proper

The judgment by default removed all formal and technical objections, such as
absence of proof of demand, even if it were necessary to have made ench demand,
(which is not ueeded), in a case contested upon issues.

E. R. HOOPER & JOHXN M. S. CAUSIN,
Attorneys for Appellee.
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