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V8. ' .
ELIAS C. HATHEWAY, r Appeal from La Salle.

JOSEPH C. HATHEWAY. )

ABSTRACT OF THE RECORD.

o T
Samuel Eyster, the appellant, who was complainant in the
court below, filed his bill in chancery, in the circuit court of La
Salle countv, on the 5th dav of August, A. D. 1862, alleging
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which he traded with said Joseph C. Hatheway for said note and
mortgage, and at the time knew nothing about any previous
contract or business of Joseph C: Hatheway with said Eyster in
relation to said note and mortgage.

Denies, substantially, that Joseph C. Hatheway solicited a
new mortgage from Eyster and wife for the purpose of obtain-
ing a release of her rights under the homestead exemption laws
of this state.

That he knows nothing about the note and trust deed, dated
26th January, 1859; but is informed, and believes, that the
statement that J. C. Hatheway applied to Eyster before the same
were due, to get a new mortgage, is untrue. That by its terms
(the trust deed) the interest was payable semi-annually. Eyster
was to pay taxes; that he failed to pay both, and thereby the
mortgage debt became due at the end of six months after date.
The taxes of 1859, assessed by the city of Ottawa, were not paid
when due. The premises were sold and J. C. Hatheway bought
up the certificate of purchase from Wm. H. L. Wallace, and had
the same cancelled.

The answer makes the trust deed a part thereof, but does not
attach copy.

By terms of trust deed, the whole debt became due upon such
default; and upon information and belief says, Joseph C. Hath-
eway did demand payment of said indebtedness, or a new secu-
rity. That he has advertised said premises for sale as alleged.

That said note was given for purchase money, and refers to
affidavits of Wm. Reddick and Joseph C. Hathewa), and makes
them part of answer. Their affidavits are embodied in the bill
of exceptions.

That said Sarah Eyster did release her rights under the
homestead laws; and affidavit of T. R Courtney is allowed and
made a part of answer.

The answer is sworn to by Elias C. Hatheway, and stands, by
agreement, as answer for Joseph C. Hatheway also.



23

24

25

26

27

28

S5
Affidavit of Thomas R. Courtney.

That, on 24th December, 1860, he took mortgage, copy of
which is set out in bill—he being notary public—and called at
Eyster's house. His wife and two daughters were all that were
present. That he informed the wife that he had come to take
her acknowledgement to the mortgage. Thereupon he com-
menced reading it to her. She objected; said she understood it
all, and was, apparently, anxious to acknowledgeit. He then told
her it was his duty, as a sworn officer, to explain to her its con-
tents and meaning, and did so to the best of his ability ; and did
actually read to her that part of the certificate of acknowledge-
ment which relates to her.

That the matter of the mortgage, containing a power of sale
and release of homestead, was freely talked of and explained to
her, and she seemed to understand the same, and be ready and
willing to acknowledge the same, and release her dower and
homestead rights.

Replication.

Complainant Eyster on the 11th February, 1863, filed general
replication.

At June term, A. D. 1863, atrial was had on motion to dis-
solve the injunction, and the motion to dissolve was sustained,
and complainant’s bill was dismissed at his costs.

Complainant prays an appeal, which is granted upon condi-
tion of his filing, in 20 days, an appeal bond in penal sum of
four hundred dollars, with either Jacob Lininger, James W.
Ball, or Thomas Osborn assurity. Same time is allowed to
settle and file bill of exceptions.

Bill of Fxceptions.

Shows the following agreement. That the said complainant,
Eyster, and his family, (consisting of his wife and two daugh-
ters,) of which he was the head, resided upon the premises de.
scribed in the mortgage, in a dwelling house thereon, at the time,
before, and since the execution of the mortgage, as a home.

That the premises were about to be sold as alleged in bill.
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The complainant, then, to maintain the issues on his part, read
in evidence the answer of Elias C. Hatheway, and affidavit
of Joseph C. Hatheway, for the purpose only of showing the
consideration of the note. Complainant then called Savilla
Eyster, who testified as follows:

Savilla S. Eyster.—Am a daughter of Samuel Eyster. Re-
side at Ottawa. My father lives near Samuel Raymond’s. He
occupies it as a homestead. I have a sister and a mother living.
There is a dwelling house on premises. Cannot give description
of property. Itis situated on the corner of Clay and Webster
streets. He has lived there six years last fall, and did on the
5th day of December, . p. 1860. They made it their home at

that time.

John F. Nash testified for complainant as follows:

Know the complainant, and where he resides. (Mortgage
from Eyster to Hatheway shown him.) Think it is the property
on which he lives. Know that he lives on the premises in con-
troversy. Should think the property worth about $1200. I
suppose the complainant is the head of the family, and resides
there as such.

Cross-Fx.—If the house is thoroughly finished according to
outside appearances, the premises would be worth $1500.

Julius Avery testified for complainant as follows:

(Note and mortgage shown him.) It is the mortgage of the

 same property on which a sale was to take place.

Complainant here rests.

Defendants then introduced mortgage, date, December 5th,
1860, and note for $889.17, and assignment of mortgage and
note to Elias C. Hatheway, by Joseph C. Hatheway, December
6th, 1860.

Defendants then offer in evidence affidavit of Wm. Reddick.

Savilla Eyster, recalled on part of complainant.
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I was present when the mortgage was executed by my
mother.

(Al the following testimony subject to exceptions.)

Sabina, my sister, was also present. I was present when Mr.
Courtney first came into the house, and was there while he staid
in the house. He came to the house in the morning. Mother
was sick. He rapped on the door, and I went to it. He spoke
and said he brought a mortgage to renew the old one. I
asked him to read it, and asked mother if she had read the old
one, She said she had read it, and she then signed the one Mr,
Courtney brought. He asked her if she was willing to sign it.
She said she was.  Before she signed it I wanted my sister to go
after father, and he said there was no use of that. He did not
say a word about mother having a homestead right, nor any thing
of the kind.  If he had said any thing of the kind, I should have
heard it, because I was in the room all the time. He sat at the
table, and I sat near him at the same table. e was there from
ten to fiftecen minutes.

Cross-Ex.—Mother hagd first got up when he came, and was
sitting in arocking chair. I did not passout and in the room while
he (Courtney) was there. He did not ask mother to hear the mort-
gage rcad. Ie said it was the same as the old one. Mother
said she had heard the old one read. Mother did not say she
did not want to hear it read, nor that she did want to. She
said she had heard the old one read, and I proposed to have
this one read, and Mr. Courtney said there was no use of read-
ing it. Mr. Courtney did not say to her that it was his duty to
explain the mortgage to her, and to. read it. He did ot say
that he was a sworn officer, and that it was his duty to explain it
to her. Ile did not say that he could not take her acknowledge-
ment without reading it to her, and that it was his duty to ex-.
plain it. I got the ink and pen to write with at the request of
my mother. Idid not haveto go out of the room to get it. It
was on the window. Prior to that morning I had never heard
futher and mother say any thing about this mortgage. That
was the reason why I wanted to hear it read. Mother did nos
express any unwillingness to sign the mortgage. She said but a
few words about it. It was to he a newly dated mortgage, the
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same as the old one. Have never talked with mother and father
about this suit, nor with any one before or since the commence-
meunt of this suit, Never had any conversation about it with
any of the family. TFather came into the house and asked me if
I would be willing to swear as to what Courtney said. This was
Just before the bill was filed. I went up with father to Cam-
eron’s office after he asked me that question. Iam as confident
as that I am here now, that Courtney did not read the acknow-
ledgement to mother. It was a very cold morning when Mr.
Courtney came down to our house.

Direct Resumed.—I did not hear father and mother say any
thing about the mortgage before this bill was filed. Am aged
28 years.

Sabina Eyster, called by complainant.

I am 15 years old. Was present at the time Mr. Courtney
was at our housc as spoken of by my sister. I heard the con-
versation.  Savilla (Flavilla) asked Courtney to read the mort-
gage. He said it was of no use, as it was the same as the old
one. My sister told me I had better go after father. Courtney
said there was no use of that. Mr. Courtney wrote mother’s
name, and she signed the mark.

ITe did not say any thing to her about any homestead right.
He did not ask her any questions about signing the mortgage.
I was sctting at the breakfast table when he came, and remained
there during his stay. If there had been any thing said by him
to mother about a homestead, I would have heard it. He did
Dot say any thing as to what constituted a homestead. He was
in the room from ten to fiftcen minutes. My mother was sick.
She sat in a rocking chair all the time he was there.

Cross-Ex.—They were there ten or fiftecn minutes. He came
to the door, and mother came in and sat down, and that took
some of the time. It was about two minutes after Courtney
came in, that mother came out.  He said he had brought a new
mortgage, the same as the old ene.  There was nothing read or
said abeout dower or homestead w'atever.  1le did not ask Ler
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whether she was willing to execute the mortgage or not. She
did not say any thing about it.

Thomas R. Courtney testified for the defendants as follows :

Am a Notary Public; know complainant and his wife ; (mort-
gage shown him) have seen mortgage; the acknowledgment
thereon was taken by me. About the latter part of December I
called at the house of Eyster at a time appointed by him when
Ishould call, and I went into the house and was invited to take
a seat. I notified Mrs. Eyster that I had called to take her
acknowledgment to a new mortgage which Eyster was giving
to Hatheway, instead of the old mortgage. There was a ram-
bling conversation between Mrs. Eyster and myself about
indebtedness, and before signing I informed the lady that it
was a mortgage for the sum of’ $887.19, and read the descrip-
tion of the property therein described, and told her I supposed
it was the same place where they were living, and that it was
what is called a short mortgage, with power to sell in thirty
days. Iremember distinctly that I wanted to have her under-
stand what it was, and informed her what a short mortgage was,
(it was a mixture of reading and conversation,) and by this
mortgage that she surrendered the right of homestead exemp-
tion, but did not explain to her her rights in reqard to homestead
exemption, for I did not know at that time that it was my duty,
and afterwards I said it was my duty to explain those things,
with a mizture of conversation and reading. I explained to
her that part of the mortgage setting out the power of sale and
the homestead exemption. I asked the lady after she signed
whether she did the act willingly, freely and voluntarily, and
without the compulsion of her husband. I then took the instru-
ment up and asked her to excuse me for asking such questions,
because, being a sworn officer, it was my duty to ask sach ques-
tions, and read over the last part of the acknowledgment as my
excuse. There was some conversation about the old mortgage,
but T was desirous of confining the conversation to the new
mortgage. I think there was some desire to hear the old mort-
gage read, and I stated that it was useless, or some such expres-
sion. I think it was suggested to send for Mr. Eyster, and 1
remarked that Mr. Eyster had already signed the new mortgage,
and that it was not necessary as far as this was concerned. The
lady appeared satisfied that she understood it all.
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She said it was not necessary to read the whole mortgage,
that she anderstood it all. I stated to her that, being a sworn
officer, I thought it was my duty to inform her fully of the
nature of the instrument before signing, There was nothing
sald in relation to having this mortgage read over. I was not
requested to read over the new mortgage.

Neither of his daughters requested me to read it over. I
commenced reading the mortgage, and the lady said it was not
necessary. Somebody made the remark that they supposed it
was like the old mortgage, and that there might be no misun-
derstanding was the reason why I was so precise in stating that
the mortgage was a short mortgage, with a right to sell after
thirty days’ public notice, and contained a relinquishment of the
homestead exemption.

Cross-Examined.—I went down to Mr. Eyster's at a time
named by him. Mortgage in my hand-writing.

Ques. State whether or not Joseph C. Hatheway came
to you and stated that he had a trust deed, sign-d by Eyster
and wife, conveying the property in question to him or for his
benefit, which did not release the homestead, and that he want-
ed you to draft a new mortgage which would release home-
stead, or language to that effect, about the time this mortgage
was executed.  (Objected to by defendants.  Objection sus-
tained by court, and complainant excepts.)

There was somebody suggested I should read the old mort-
gage. I do not remember that the young lady asked me to read
the new mortgage. She may have done so and Inot remember
it. I should not have taken any notice of it. I krnew that
there was an old instrument, but did not know the kind. I do
not remember that I had the old mortgage with me. I prom-
ised Eyster, in a friendly manner, that I would not give the
new mortgage to Joseph Hatheway until he surrendered up the
old one.

I do not remember that I ever surrendered up the trust deed
to Hatheway. I think I have not got it in my possession. The
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impression is that I did surrender it up, but cannot recall the
time or place.

I do not think I am mistaken in there being a request for me
to read the old mortgage. Ihad no interest in deceiving the
parties. I am friendly to them.

Ques, State whether or not Joseph C. Hatheway asked
you to go down to Mrs. Eyster’s and get her to sign this mort-
gage for the express purpose of obtaining a release of the
homestead, and for no other purpose.

I do not think he did. My recollection is that he did not.
He selected the instrument and asked me to fill it up. I don't
think that he (Hatheway) said anything about the old deed
having any release of the homestead. The reason why I had
fears that Mrs. Eyster would not sign the mortgage was the de-
lay in which Mr. Eyster indulged in naming a day for me to go
down. I think I may have had two interviews with Mr. Eyster

“on the subject.

I only stated to Mrs. Eyster, in conversational manner, that
this new mortgage released the right of homestead exemp-
tion. I did not explain to her the nature of her rights in regard
to homestead exemption. I did not know that was my duty.

Direct resumed.— Question. State whether or not you under-
stood the law and decisions of the supreme court in regard to a
woman’s rights under the homestead exemption law. (Objec-
ted to by complainant, and objection sustained.)

B. C. Cook, for defendants, called.
I am an attorney at law.

Ques. State whether or not, on the 2ith day of Decem-
ber, 1860, you could have explained to a married woman her
rights under the homestead exemption law, as construed by the
supreme court. (Objected to by complainant, and objection
sustained.
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Ques. Statec whether or not you think that an accountant
not acquainted with the law as a profession was competent to
explain to a married woman, on the 24th day of December,
1860, her rights under the homestead exemption law, as con-
strued by the supreme court. (Objected to by complainant,
and objection sustained.)

This was all the oral testimony.

Defendants then offered and read in evidence the following
note:

$889.17. Orrawa, Illinois, 5th December, 1860.
Six months after date, for value received, I promise to pay to
the order of Joseph C. Hatheway the sum of eight hundred
eighty-nine dollars and seventeen cents, with interest at ten per
cent. per annum, and if not paid at maturity, I hereby agree to
pay as liquidated damages on the sum then due one and one-

half per cent. per month until paid.
SamurL EysTER.

They then offered and read in evidence the mortgage. That
portion of the instrument referring to the homestead is as fol-
lows:

‘“ And the said parly of the first part hereby specially cove-
nants and agrees to and with said party of the second part, to
waive their right of equity of redemption and all right in said
premises by virtuc of the homestead exemption laws of this
State, now in force, or which may be in force in this State, and
further agree that they will neither assert or claim any such
right on the sale of the property mentioned herein Ly virtue of
this mortgage.”

The certificate of acknowledgment thereto is as follows:

*“ STATE OF ILLINOIS, }ss.

COUNTY OF LA SALLE,

“1, Thomas R. Courtney, Notary Public for the city of Otta-
wa, in and for said county in the State aforesaid, do hereby
certify that Samuel Eyster and Sarah Eyster, his wife, personally
known to me as the persons whose names are subscribed to the
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above mortgage, appeared before me this day in person and
acknowledged that they signed, sealed and delivered the said
instrument of writing as their free and voluntary act for the
uses and purposes therein set forth.

“And the said Sarah Eyster, wife of the said Samuel Eyster,
having been by me examined, separate and apart, and out of the
hearing of her husband, and the contents and meaning of said
instrument of writing having been by me made known and fully
explained to her, acknowledged that 'she had freely and volun-
tarily executed the same and relinquished her dower and all
rights under the homestead exemption laws of this state, to the
lands and tenements therein mentioned, without compulsion of
her said husband, and that she does not wish to retract the same.
Given under my hand this twenty-fourth day of December, 1860.

“T. R. COURTNEY, Notary Public.”

Complainant objects to the reading of mortgage in cvidence.
The court overrules the objcctions, and complainant excepts.

Defendant then read in evidence the answer of Elias C.
Hatheway.

Affidavit of Wm. Reddick.

The defendants then read in evidence the affidavit of William
Reddick, which is substantially as follows:

That on 26th January, 1859, he conveyed premises in question
to Eyster. That Eyster borrowed $600 of Joseph C. Hatheway
on that day to make the last payment of the purchase money
for the premises. Thinks that Hatheway, at Eyster’s request,
paid him (Reddick) the money.

Affidavit of Joseph C. Hatheway.

Defendants then read in evidence affidavit of Joseph C.
Hatheway, which is in substance as follows:

“That he negociated the loan mentioned in complainant’s
bill. That Eyster said he wanted the money to make the last
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payment of the pnrchase money for the premises in question to
William Reddick, and that the money was used for that purpose
on 26th January, 1859. That William Reddick filled out the
trust deed mentioned, for Eyster to sign, and at same time exe-
cuted and delivered to Eyster his deed for the premises; and
that Hatheway, upon receipt of trust deed and note, dated Jan-
uary 26, 1859, delivered to Reddick the amount loaned, accor-
ding to the arrangement with Eyster, and that Eyster did not
handle one dollar of the money.

47

Argues from these facts that said money was purchase money.
That Elias C. Hatheway is a bona fide holder of note and mort-
gage, and that he, Joseph C. Hatheway, has no interest in the
same.

This was all the evidence in the case.
The court rendered a decree dissolving said injunction, and
dismissing complainant’s bill ; to the rendition of which decree

said complainant then and there objected.

The court overruled said objection, and complainant excepts.

ASSIGNMENT OF ERRORS.

The court erred in rendering a decree dissolving said injunc-
tion. ;

The court crred in rendering a decrec dismissing complain-
ant’s bill.

The court erred in refusing to allow the witness for defendants,
Thomas R. Courtuey, to answer the first interrogatory propound-
ed by complainant on cross-examination, page 37 of record.

The decree is not signed by the judge.

Tl e LI
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PONITS AND AUTHORITIES.

The certificate of acknowledgment of the mortgage is not
sufficient to pass the interest of the wife to the homestead, in
that it does not show that * she was informed of her rights under

the act.”
Van Zant vs Van Zant, 23 111, 541.

It is competent to contradict the recitals in the acknowledg-
ment of a married woman; and proof aliunde may be intro-
duced showing that the same are not true.

Louden vs. Blythe, 16 Penn. (4 Harris,) 532.

Schroder vs. Jamison, 3 Whart. 457.
Swift et al vs. Castle, 23 Ills, 242.

Elias C. Hatheway, by the assignment of the mortgage, took
only an equitable interest, and is therefore chargeable with no-
tice of all equities.

Complainant and family were in possession at time of assign-
ment, and he is thereby also chargeable with notice of the
rights of the wife to the homestead.

The decree should have been signed by the judge.
The two daughters of the complainant both swear positively

that Courtney did not say any thing to Mrs. Eyster about her
homestead rights.
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D. F. CAMERON,

Attorney for Appellant.




SUPREME ‘COURT OF ILLINOIS,

APRIL TERM THBEREOE, A. D, 1864.

SAMUEL EYSTER 3
V5.

>.
ELTAS C. HATHEWAY et al. )

APPELLEE'S BRIEF.

Pages 12 and 13 of the abstract given in full the language of
the mortgage and acknowledgment in reference to the home-
stead.

The acknowledgment saysthat the .officers made known the
contents and meaning of the mortgage.

The language in the body .of the mortgage and in the acknow-
ledgment conforms strictly with the statute and the decisions of
the Supreme court.

It is insisted by the appellant that the officer taking the ac-
knowledgment shall explain to the wife all ker legal rights un-
der the Homestead act, and that the sentence ‘‘that %e fully in-
Sormed her of her rights under the act,” as expressed in the case
of Vanzant vs. Vanzant, 23 Ill. 542, should be incorporated in
the certificate of acknowledgment. There are wno such
words in the statute, and we do not think the court meant to lay
down a fomula for an acknowledgment.
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A large amount of the conveyancing of this state is done by
Justices.of the peace, and they and notaries take most all ac-
knowledgments. It is a part of the institutions of this country
and as old as the common law. Is it to be expected that every
country justice should be able to give an erudite lecture on the
legal rights of a feme covert, to every woman who signs a mort-
gage, when the very best legal talent of the state have different
opinions as to what acts are necessary to be done to alienate
those rights? Every man and woman are supposed to know
what the law is and their rights and obligations under it, idiots
and lunatics excepted. The language in the above opinion is
used in giving the reasons of the court for the decision in that
case, and could not have been intended as a sine qua non in
every certificate.

Ve venture to say that there is not upon record a single deed
or mortgage, wherein the certificate states anything whatever
‘about the legal rights of the wife being explained to her by the
officer.

The homestead act has been of late so often before the court,
that we do not deem it necessary to quote the decisions.

There is no allegation in the bill charging cither fraud, coer-
cion, or duress. Without these charges no parol testimony is
admissible.

Jumison yvs. Jamison, 3 Whart, 457,

The case of Swift vs. Castle, 23 III. 209, only refers to abso-
lute fraud or coercion.

The testimony of Courtney is full, and explains the whole con-
versation. Abst. page 9; 30 of record.

GRAY, AVERY & BUSHNELI.
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SUPREME COURT OF ILLINOIS,
TH‘IRD (GRAND DIVISION

APRIL TERM THEREBEOTF, A. D. 186%.

SAMUEL EYSTER 3
s, r
ELIAS C. HATHEWAY et al. J

APPELLEE'S BRIEF.

Pages 12 and 13 of the abstract .given ‘in full the language of
the mortgage and acknowledgment in reference.to.the home-
stead.

The acknowledgment says:that the .officers made known the
contents and meaning.of the mortgage.

The language in the body .of the mortgage and in the acknow-
ledgment conforms strictly with the statute and the decisions of
the Supreme court.

It is insisted by the appellant that the officer taking the ac-
knowledgment shall explain to the wife all ker legal rights un-
der the Homestead act, and that the sentence ‘‘that ke fully in-
Jormed her of her rights under the act,” as expressed in the case
of Vanzant »s. Vanzant, 23 1Ill. 542, should ‘be incorporated in
the certificate of acknowledgment. There are no such
words in the statute, and we.do not think the court meant to lay
down a fomula for an acknowledgment.
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A large amount of the conveyancing of this state is done by
justices of the peace, and they and notaries take most all ac-
knowledgments. It is a part of the institutions of this country
and as old as the common law. Is it to be expected that every
country justice should be able to giye an erudite lecture on the
legal rights of a feme covert, to every woman who signs a mort-
gage, when the very best legal talent of the state have different
opinions as to what acts are necessary to be deone to alienate
those rights? Every man and woman are supposed to know
what the law is and their rights and obligations under it, idiots
and lunatics excepted. The language in the above opinion is
used in giving the reasous of the court for the decision in that
case, and could not have beepn intended as a sgne qua i:on in
every certificate.

Ve veuture to say that there isnot upon record g single deed
or mortgage, wherein the certificate states anything whatever

about the legal »7ghts of the wile bei ng explained to her by the
officer. -

The homestead act has been of late so often before the court,
that we do not deem it necessary to quote the decisions.

There is no allegation in the bill charging cither fraud, coer-
cion, or duress. Without these charges no parol testimony is
admissible.

Jamison vs. Jamison, 3 Whart, 457,

- The case of Swift vs. Castle, 28 Ill. 209, only refers to abso-
lute fraud or coercion.

The testimony of Courtney is full, and explains the whole con-
versation. Abst. page 9; 30 of record

GRAY, AVERY & BUSHNELI.
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Printed and Sold at the MORTGAGE. —

‘ousﬂﬂ‘l

TE}EHS E_lﬂ@ﬂﬁr‘lh@ e, Made this-----Z=- g!f ......... day of--_zﬁ/f ese o2 in the year of our Iord/;;;u W
cight hundred and sixty- L@@ ____between.. é@t’mxﬁ Tl cein. . daroa do. biscaide. - Cas. @134,47 7’ dardedts. cun.

5
party of the first part, and, /M!/A'/ 6. //AL[AW 7%&&&&4% @Mé‘“”a‘“‘a"'d'% ------ party of the i 5
WITKESSETH, That whcrcas, the said party of the first part is justly indebted to the said party of the sccond part, in

2.(5{.0.._/!_/...7Lm£ dullons ceesd Jev-&wéluo_-.._ﬁwctx.é.,.._. gecured to be paid by-- outhl--"
é}zi*:/jfi:{/dyfiéj“‘f évcz o als bewille Nra e 7’&%& Sad & st G}@A’/y tu %7
te 2:4(7 fﬂu/a/ & /(W, ceeed Oafya,é& ( sicctbs c%&/y A ale, woZ/ :
ot Gu /V& Wf/wpf Ciireesw [ aun a’W/ fw /,,mz.m/ﬂﬂ;y?%w(//(, as
d,p/hu,(,a " e
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s ey
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Wow, therefore, this Indenfure JUifnesseth, 1hat the sald party of the first part,

/ytfm4/¢z4/' /77 2P . above mentioned;

A . aforesaids
for the botter securing the payment of the moncy afore

4lso0, 11¥
with interest thercon, according to the tenox and effect of the said .. and also,

consideration of the further sum of one dollar to -@é’éélz-‘-m hand paid by the said party of the sccond part at the delivery of these p resents,

the receipt whereof is hereby acknowledged, haz£_granted, bargained, soid and conveyed, and by these presents do---.grant, bargain, sell and

convey, unto the said party of the second part, Lo .. heirs and assigns fmevc all the following described lands, situated in the county of

_____ _Ql-ﬁjd,élb---.----and State of Illinois, viz:- J/u dﬂby/ //L 7 W 06{4/( 7 @M&f‘}mﬂ(/w
77/vuf7 Cv‘/‘/wc e JWWW %@ & M M@L/W
(/eoﬁlrw It ecelder cé’-éeow/L) ot W/Uya 7W #oof? ﬁ’zﬂ//&&aj }M/ e )w7
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jeac QYW ceed JW e %e W u/ewc a,émci‘ Seveon

)

(r//

To have and to hold the same, Together with all and singular the Tenements, [Tereditaments, Privileges and Appurtenances thereunts’

belonging or in anywise appertaining:
first part ha2-2_-in and to the premises hereby conveyed unto the said party of the second part, Scd.__heirs and assigns, and to their only
nd behoof. PROVIDED, ALWAYS, and these presents are upon TIIS EXPRESS CONDITION, that if the said party of

proper use, benefit p
the first part, -_-_4_@.(./7.'---hens, executors or administrators shall well and truly pay, or cause to be paid, to the said party of the second part,

And also all the estate, interest and claim whatsoever, in law ag w ell as in equity, which the party of the

ALl heirs, executors, administrators or assmns, the aforesaid sum of money, with such interest thereon, at the time and in the manner
specified in the above mentioned - P Y %4774 __.. according to the true intent and meaning thereof, then, and in that case,
these presents and everything herein cvplcssed shall be absolutely null and void. But it is further expressly provided and agreed that if default
be made in the payment of . Saud Sioivacooe e R L SR cither of principal or of mtelcst on the day or days

whereon the same shall become due and payable, the whole of said princ’p il and interest, secured by the said . wm,ww%/ fidedBh ..
= = = in this Mortgage mentioned, shall thereapon becomo immediately due and payable, and this Mortgage

may be immediately foreclosed to pay the same by the said party of the'second part,-. e . heirs, akecutors, administrators or assigns: or

the said p:xrty of the second part,~_ZA4Z____heirs, exeeutors, a dmmlstmtms or assigns, after pubhchmrr a notice in a newspaper printed in the

_&41 - Ol v wx 9.aud. Cra > i S Lats Lt days before the day of such syle, may sell the said pxcmxscsﬁmd all right
and equity of redemption of the said &) Zcececod @ @Zf}f . D araa Qg _Zﬁ/r X /c,(A S .

party of the first part,- ﬁj&!ﬂ.’_"heus and assigns therein, at public action, at the court house door in said... otz oS
to the highest bidder, for cash, at the time mentioned in such. notice. And the said party of the first part hereby sZu 11]?1\ en'mt;! and agreed
to and with said party of the second part, to waive “Z££ ._---wrht of equity of redemption, and all right in said premises by virtue of the
homestead exemption layws of this state now in force or which may be in force in this state ; and further agrecs th.ltmﬁ\\ ill neither assert or claim any
such right on the sale of the property mentioned herein by virtue of this Mortgage. And the said party of the second part to make, exccute
and deliver to the purchaser or purchasers thereof a deed or deeds for the premises so sold; and out of the proceeds of such sale to pay all costs and

expenscs ineurred in advertising and selling said premises, also the princip: al ard interest duc on said . _’(/M/LL(/.Z . sl o
anything herein or in said MM&&QW&L%@ .............. contained to the contrary notwithstanding. [

‘Ti) dUIhw_s_s wf)el‘aof, The said party-of the first part haZ-2__hercunto sct:ﬂwn.lmnd/ and- scald” the day and year abpve written.

Sealed and Delivered tw Presence of ] 7 @
: ' A sEaL
.da(aaz,é (oot s 8e. LAl

Ll don Y
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STATE OF ILLINOIS, it
COUNTY os‘:ia/_éaﬂb.__ } 1))/5/_/;,{451/ % éwo&é%, Jﬁf[%%a i{/ é‘c/a % ﬂféﬂlﬂ'
_‘:,-‘?T‘fé} 4 in al ﬁ;}ud County,-in the State aforesaid, do hereby certify that dd«%ﬁé{.«x{. %1‘,@/ el @_Md/ﬁ/
‘ _._.\\' / e “')‘“‘I'L; Ilbu‘fﬁfjﬁ"cmw" & -~rp‘l sonally known to me as the Dersong whos: names, a/;,& .subsaribad
e ﬁf_éa ( (:ﬁ S i m-t..r N appe; ired before me, this day, in person, and ack: owls lzed that /ho g signed, sealed “""I
_;:\ C—X S @M@/b U/‘\;)lll" as. L7, ., free and voluntary act, for the usas and purposes thercin get forth. And tae
=, Y dAe Tty AT e y \'i['u of the said. .. £/ @t ,C(( _______ A /w’ ......
iy e e sl et
=~ 12 said mslnmn ent of writing having been l)y me made known and fully L\pl-l‘"c‘l ke I'L"
acknowledged lh nt sh(. h'ld fucly and voluntarily exccuted the same, and relinquished her doweér and all vights ynde? the liomagales i

exemption lay g
p laws of this State, to the lands and tenements therein mentioned, without compulsion of her said Lusbands and that &

does not wish to retract the s: e,

Given under my hand, th? sﬂd«fﬁﬁt&z(hy of Je

LACDUI8HO .
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STATE OF ILLINOIS,
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I do cer tify that this Instrgnhmt was filed for

Record %g S s

at-. /0 g ’eloclk M., and (71L7J recorded in Book
No ,7 6 S0l En
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SUPREME :COURT OF TLLINOIS,

APRIL TERM THBEREOF, A. D. 1864.

SAMUEL EYSTER \
ve.

ELTAS C. HATHEWAY et azl.Jk

APPELLEE'S BRIEF.

Pages 12 and 13 of the abstract given in full the language of
the mortgage and acknowledgment in reference to the home-
stead.

The acknowledgment says:that the officers made known the
conlents and meaning of the mortgage.

The language in the body,of the mortgage and in the acknow-
ledgment conforms strictly with the statute and the decisions of
the Supreme court.

It is insisted by the appellant that the officer taking the ac-
knowledgment shall explain to the wife all Zer legal ights un-
“der the Homestead act, and that the sentence “that he fully in-
Jormed her of her rights under the act,” as expressed in the case
of Vanzant vs. Vanzant, 23 Ill. 542, should be incorporated in
the certificate of acknowledgment. There are no such
words in the statute, and we do not think the court meant to lay
down a fomula for an acknowledgment.
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A large amount of the conveyancing of this state is done by
justices of the peace, and they and notaries take most all ac-
knowledgments. It is a part of the institutions of this country
and as old as the common law. Is it to be expected that every
country justice should be able to give an erudite lecture on the
legal rights of a feme covert, to every woman who signs a mort-
gage, when the very best legal talent of the state have different
opinions as to what acts are necessary to be done to alienate
those rights? Every man and woman are supposed to know
what the law is and their rights and obligations under it, idiots
and lunatics excepted. The language in the above opinion is
used in giving the reasons of the court for the decision in that
case, and could not have been intended as a sine qua non in
every certificate.

"Ve venture to say that there is not upon record a single deed
or mortgage, wherein the certificate states anything whatever
about the legal 27ights of the wife being explained to her by the
officer. :

The homestead act has been of late so often before the court,
that we do not dcem it necessary to quote the decisions.

L]

There is no allegation in the bill charging either fraud, coer-
cion, or duress. Without these charges no parol testimouny is
admissible.

Jumison ws. Jamison, 3 Whart. 457.

The case of Swift vs. Castle, 23 Ill. 209, only refers to abso-
lute fraud or coercion.

The testimony of Courtney is full, and explains the whole con-
versation. Abst. page 9; 30 of record.

\

GRAY, AVERY & BUSHNELI.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, .A. D. 1864.

SAMUEL EYSTER )

s. / by
ELIAS C. HATHEWAY, } Appeal from La Salle,
JOSEPH C. HATHEWAY. |

ABSTRACT OF THE RECO_RD.
s R e Al

Samuel Eyster, the appellant, who was complainant in the
court below, filed his bill in chancery, in the circuit court of La
Salle county, on the 5th day of August, A. D. 1862, alleging
substantially that he being seized in fee simple of that part of
out lot thirty four, (34,) in the sub-division of the south-west
fractional quarter of section No. eleven, (11,)in township thirty
three (33) north, range three (3) east of the 3d P. M., which
lies between Main street and Webster street in the city of Otta.-
wa, in said county, did, on December 5th, 1860, together with
his wife, Sarah Eyster, sign what purported to be a mortgage
deed of that date, purporting to convey said premises to said
Joseph C. Hatheway, to secure payment of a certain promissory
note described therein, for the sum of eight hundred and eighty-
nine and 18-100 dollars, given by said Eyster to said Joseph C.
Hatheway, of even date with mortgage, and due and payable
six months after the date thereof. Copy of mortgage and ac-
knowledgement attached to bill and marked Exhibit ©* A "

That on December Gth, 1860, Joseph C. Hatheway pretended
to assign said note and mortgage to said Elias C. Hatheway ;
(copy of assignment attached, marked * B,”) but that there was
no valid consideration for such assignment ; that it was done to
defeat-any plea of usury that Eyster might thereafter interpose
to the payment of said note.
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That before the cxecution of this said note and mortgage, on
January 26th, 1859, said Eyster and his wife executed and de-
livered to said Joseph C. Hatheway, a certain trust deed upon
the premises above described, to secure the payment of the sum
of six hundred dollars, which sum was borrowed by said Eyster
from said Joseph C. Hatheway, and for which he gave his note
described in said trust deed.

That on December 5th, 1860, more than fifty days before said
last mentioned note matured, said Joseph C. Hatheway, without
any solicitation on the part of said Eyster, applied to him, Ey-
ster, to have a new mortgage executed upon said premises, pre-
tending that he desired to give Eyster more time, but for the
real purpose, as charged in the bill, to obtain from Eyster and
his wife a specific relinquishment of her right to said premises
by virtue of the homestead exemption laws of this state; there
being no such release or waiver in the said trust deed.

That, pursuant to such solicitations, the uote and mortgage
first referred to were executed, and were taken by said Joseph
C. Hatheway in lieu of the said note and trust dced.

That said Eyster is owner in fee simple of said premises; that
he and his family, of which he is the head, reside upon and oc-
cupy said premises as a homestead, and did so reside thereon,
and was so the owner thereof, at the time of the execution of
said note and mortgage.

That the said note was not given for the improvement or pur-
chase of said premises; but the only consideration therefor
was in lieu and in satisfaction of the said note, so secured by
said trust deed.

That the premises do not exceed in value one thousand dol-
lars. That said Sarah Eyster, in no way released her homestead
right to said premises, in said mortgage deed.

That although such rights may appear to be released by said
mortgage and the certificate of acknowledgement, (which is de-

nied by complainant,) he charges that the same is not true in
fact.
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That Thomas R. Courtney, the officer who wrote the certifi
cate of acknowledgement, did not ask said Sarah Eyster at th:
time she signed the said mortgage deed, or at any other time,
whether she voluntarily relinquished her homestead rights to said
premises, nor did he employ words of like meaning. That he
did not say anything at all to her in relation to her homestead
rights, at the time she signed said mortgage, or at any other
time. That he did not explain to her her rights under the
homestead law, and that, at the time she signed the mortgage,
she never intended to relinquish her rights under the homestead
laws.

That even if the recitals in said certificate of acknowledge-
ment are true, they would not constitute a sufficient relinquish-
ment of Sarah Eyster’s rights under the homestead act.

That Elias C. Hatheway, as pretended assignee of note and
mortgage, has advertised said premises for sale at public auc-
tion. An injunction is asked for to stay proceedings, until fur-
ther order of court, with prayer for permanent relief.

The Judge indorses on bill an order for the issuance for an in-
junction writ on complainant, Eyster, entering his bond in pe-
nal sum of three hundred dollars, with sufficient security, condi-
tioned as the law directs.

Bond in usual form, with Thomas Osborn as security.

Summons issued August 5th, 1862, to sheriff of La Salle, and
by him duly served August Tth, 1862.

Injunction writ issued Aug. 5th, 1862, and served ky sheriff
of La Salle, to whom it was directed, August 7th, 1862.

Answer of Elias C. Hatheway.

Admits that Eyster and wife did exccute note and mortgage,
and that the same was assigned by Joseph C. Hatheway, as al-
leged; but denies that the assignment was without considera-

tion, and done to avoid a plea of usury as charged.

That, at time note and mortgage were assigned to him, he held
the notes of Joseph C. Hatheway to a large amount; a part of



which he traded with said Joseph C. Hatheway for said note and
mortgage, and at the time knew nothing about any previous
contract or business of Joseph C. Hatheway with said Eyster in
relation to said note and mortgage.

Denies, substantially, that Joseph C. Hatheway solicited a
new mortgage from Eyster and wife for the purpose of obtain-
ing a release of her rights under the homestead exemption laws
of this state.

That he knows nothing about the note and trust deed, dated
26th January, 1859; but is informed, and believes, that the
statement that J. C. Hatheway applied to Eyster before the same
were due, to get a new mortgage, is untrue. That by its terms
(the trust deed) the interest was payable semi-annnally. Eyster
was to pay taxes; that he failed to pay both, and thereby the
mortgage debt became due at the end of six months after date.
The taxes of 1859, assessed by the city of Ottawa, were not paid
when due. The premises were sold and J. C. Hatheway bought
up the certificate of purchase from Wm. H. L. Wallace, and had
the same cancelled.

The answer makes the trust deed a part thereof, but does not
attach copy.

By terms of trust deed, the whole debt became due upon such
default; and upon information and belief says, Joseph C. Hath-
eway did demand payment of said indebtedness, or a new secu-
rity. That he has advertised said premises for sale as alleged.

That said note was given for purchase money, and refers to
affidavits of Wm. Reddick and Joseph C. Hatheway, and makes
them part of answer. Their affidavits are embodied in the bill
of exceptions.

That said Sarah Eyster did release her rights under the
homestead laws; and affidavit of T. R Courtney is allowed and
made a part of answer.

The answer is sworn to by Elias (. Hatheway, and stands, by
agrecment, as answer for Joseph C. Hatheway also.
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Afidavit of Thomas R. Courtney.

That, on 24th December, 1860, he took mortgage, copy of
which is set out in bill—he being notary public—and called at
Eyster’s house. Iis wife and two daughters were all that were
present. That le informed the wife that he had come to take
her acknowledgement to the mortgage. Thereupon ke com-
menced reading it to her. She objected; said she understood it
all, and was, apparently, anxious to acknowledgeit. He then told
her it was his duty, as a sworn officer, to explain to her its con-
tents and meaning, and did so to the best of his ability ; and did
actually read to her that part of the certificate of acknowledge-
ment which relates to her.

That the matter of the mortgage, containing a power of sale
and release of homestead, was freely talked of and explained to
her, and she seemed to understand the same, and be ready and
villing to acknowledge the same, and release her dower and
homestead rights.

Replication.

Complainant Eyster on the 11th February, 1863, filed general
replication.

At June term, A. D. 1863, atrial was had on motion to dis-
solve the injunction, and the motion to dissolve was sustained,
and complainant’s bill was dismissed at his costs.

Complainant prays an appeal, which is granted upon ccndi-
tion of his filing, in 20 days, an appeal bond in penal sum of
four hundred dollars, with either Jacob Lininger, James W.
Ball, or Thomas Osborn as surity. Same time is allowed to
settle and file bill of exceptions.

Bill of Paxceptions.

Shows the following agreement. That the said .complainant,
Eyster, and his family, (consisting of his wife and two daugh-
ters,) of which he was the head, resided upon the premises de.
scribed in the mortgage, in a dwelling house thereon, at the time,
before, and since the execution of the mortgage, as a home.

That the premises were about o he sold as alleged in bill.
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The complainant, then, to maintain the issues on his part, read
in evidence the answer of Elias C. Hatheway, and affidavit
of Joseph C. Hatheway, for the purpose only of showing the
consideration of the note. Complainant then called Savilla
Eyster, who testified as follows:

Savilla S. Eyster—Am a daughter of Samuel Eyster. Re-
side at Ottawa. My father lives near Samuel Raymond’s. He
occupies it as a homestead. I have a sister and a mother living.
There is a dwelling house on premises. Cannot give description
of property. It is situated on the corner of Clay and Webster
streets. e has lived there six years last fall, and did on the
5th day of December, . 0. 1860. They made it their home at

that time.

Jolm F. Nash testified for complainant as follows:

Know the complainant, and where he resides. (Mortgage
from Eyster to Hatheway shown him.) Think it is the property
on which he lives. Know that he lives on the premises in con-
troversy. Should think the property worth about $1200. I
suppose the complainant is the head of the family, and resides

there as such.

Cross-Bx.—If the house is thoroughly finished according to
outside appearances, the premises would be worth $1500.

Julius Avery testified for complainant as follows:

(Note and mortgage shown him.) It is the mortgage of the
same property on which a sale was to take place.

Complainant here rests.

Defendants then introduced mortgage, date, December 5th,
1860, and note for $889.17, and assignment of mortgage and
note to Elias C. Hatheway, by Joseph C. Hatheway, December

Bth, 1860.

Defendants then offer in evidence affidavit of Wm. Reddick.

Savilla Eyster, recalled on part of complainant.
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I was present when the mortgage was executed by my

mother.
(All the following tesfimony subjec to exceptions. )

Sabina, my sister, was also present. I was present when Mr.
Courtney first came into the house, and was there while he staid
in the house. He came to the house in the morning. Mother
was sick. He rapped on the door, and I went to it. He spoke
and said he brought a mortgage to renew the old one. I
asked him to read it, and asked mother if she had read the old
one. She said she had read it, and she then signed the one Mr.
Courtney brought. He asked her if she was willing to sign it.
She said she was. Before she signed it I wanted my sister to go
after father, and he said there was no use of that. He did not
say a word about mother having a homestcad right, por any thing
of the kind. If he had said any thing of the kind, Ishould have
heard it, because I was in the room all the time. He sat at the
table, and I sat near him at the same table. He was there from
ten to fifteen minutes.

Cross-Bx.—Mother had first got up when he came, and was
sitting in arocking chair. I did not passout and in the room while
he (Courtney) was there. He did not ask mother to hear the mort-
gage recad. He said it was the same as the old one. Mother
said she had heard the old one read. Mother did not say she
did not want to hear it read, nor that she did want to. She
said she had heard the old one read, and I proposed to have
this one read, and Mr. Courtney said there was no use of read-
ing it. Mr. Courtney did not say to her that it was his duty to
explain the mortgage to her, and to read it. He did not say
that he was a sworn officer, and that it was his duty to explain it
to her. He did not say that he could not take heracknowledge-
ment without reading it to her, gnd that it was his duty to ex-
plain it. I got the ink and pen to write with at the request of
my mother. I did not have to.ga out of the room to get it. It
was on the window. Prior to that morning I had never heard
father and mother say any thing about this mortgage. That
was the reason why I wanted to hear it read. Mother did not
express any unwillingness tosign the mortgage. She said but a
few words about it. It was to he a newly dated mortgage, the

i
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same as the old one, Have never talked with mother and father
about this suit, nor with any one before or since the commence-
ment of this suit. Never had any conversation about it with
any of the family. Father came into the house and asked me if
I would be willing to swear as to what Courtney said. This was
just before the bill was filed. I went up with father to Cam-
eron’s office after he asked me that question. Iam as confident

as that I am here now, that Courtney did not read the acknow-

ledgement to mother. It was a very cold morning when Mr.

Courtney came down to our ‘house.

Direct Resumed.—I1 did not hear father and mother say any
thing about the mortgage hefore this bill was filed. Am aged
28 years.

Sabina Eyster, called by complainant.

I am 15 years old. Was present at the time Mr. Courtney
was at our house as spoken of by my sister. I heard the con-
versation. Savilla (Flavilla) asked Courtney to read the mort-
gage. He said it was of no use, as it was the same as the old
one. My sister told me I had better go after father. Courtney
said there was no use of that. Mr. Courtney wrote mother’s
name, and she signed the mark.

He did not say any thing to her about any homestead right.
He did not ask her any questions about signing the mortgage.
I was setting at the breakfast table when he came, and remained
there during his stay. Ifthere had been any thing said by him
to mother about a homestead, I would have heard it. He did
not say any thing as to what constituted a homestead. He was
in the room from ten to fifteen minutes. My mother was sick.
She sat in a rocking chair all the time he was there.

Cross-Fx.—They were there ten or fifteen minutes. He came
to the door, and mother came in and sat down, and that took
some of the time. It was about two minutes after Courtney °
.came in, that mother came out. He said he had brought a new
mortgage, the same as the old cne. There was nothing read or

said about dower or homestead whatever. IHe did not ask her



34

36

9

whether she was willing to execute the mortgage or not. She
did not say any thing about it.

Thomas R. Courtney testified for the defendants as follows:

Am a Notary Public; know complainant and his wife; (mort-
gage shown him) have seen mortgage; the acknowledgment
thereon was taken by me. About the latter part of December I
called at the house of Eyster at a time appointed by him when
I'should call, and T went into the house and was invited to take
a seat. I notified Mrs. Eyster that I had called to take her
acknowledgment to a new mortgage which Eyster was giving
to Hatheway, instead of the old mortgage. There was a ram-
bling conversation between Mrs. Eyster and myself about
indebtedness, and before signing I informed the lady that it
was a mortgage for the sum of $887.19, and read the descrip-
tion of the property therein described, and told her I supposed
it was the same place where they were living; and that it was
what is called a short mortgage, with power to sell in thirty
days. Irecmember distinctly that T wanted to have her under-
stand what it was, and informed her what a short mortgage was,
(it was a mixture of reading and conversation,) and by this
mortgage that she surrendered the right of homestead exemp-
tion, but did not explain to her her rights in regard to homestead
exemption, for I did not know at that time that it was my daty,
and afterwards I said it was my duty to explain those things,
with a mizture of conversation and reading. I explained to
her that part of the mortgage setting out the power of sale and
the homestead exemption. I asked the lady after she signed
whether she did the act willingly, freely and voluntarily, .and
without the compulsion of her husband. I then took the instru-
ment up and asked her to excuse me for asking such questions,
because, being a sworn officer, it was my duty to ask sach ques-
tions, and read over the lust part of the acknowledgment as my
excuse.  There was some conversation about the old mortgage,
but I was desirous of confining the conversation to the new
mortgage. I think there was some desire to hear the old mort-
gage read, and I stated that it was useless, or some such expres-
sion. I think it was suggested to send for Mr. Eyster, and I
remarked that Mr. Eyster had already signed the new mortgage,
and that it was not necessary as far as this was concerned. The
lady appeared satisfied that she understood it all.
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She said it was not necessary to read the whole mortgage,
that she understood it all. I stated fo her that, being a sworn
officer, I thought it was my duty to inform her fully of the
nature of the instrument before signing. There was nothing
said in relation to having this mortgage read over. I was not
requested to read over the new mortgage.

Neither of his daughters requested me to read it over. I
commenced reading the mortgage, and the lady said it was not
necessary. Somebody made the remark that they supposed it
was like the old mortgage, and that there might be no misun-
derstanding was the reason-why I was so precise in stating that
the mortgage was a short mortgage, with a right to sell after
thirty days’ public notice, and contained a relinquishment of the
homestead exemption.

Cross-Examined.—1 went down to Mr. Eyster’s at a time
named by him. Mortgage in my hand-writing.

Ques. State whether or not Joseph C. Hatheway came
to you and stated that he had a trust deed, signid by Eyster
and wife, conveying the property in question to him or for his
benefit, which did not release the homestead, and that he want-
ed you to draft a new mortgage which would release home-
stead, or language to that effect, about the time this mortgage
was executed.  (Objected to by defendants. = Objection sus-
tained by court, and complainant excepts.)

There was somebody suggested I should read the old mort-
gage. I do not remember that the young lady asked me to read
the new mortgage. She may have done so and Inot remember
it. I should not have taken any notice of it. I knew that
there was an old instrument, but did not know the kind. I do
not remember that I had the old mortgage with me. I prom-
ised Eyster, in a friendly manner, that I would not give the
new mortgage to Joseph Hatheway until he surrendered up the

old one.

I do not remember that I ever surrendered up the trust deed
to Hatheway. I think I have not got it in my possession. The
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impression is that I did surrender it up, but cannot recall the
time or place.

T do not think I am mistaken in there being a request for me
to read the old mortgage. Ihad no interest in deceiving the
parties. I am friendly to them.

Ques, State whether or not Joseph C. Hatheway asked
you to go down to Mrs. Eyster's and get her to sign this mort-
gage for the express purpose of obtaining a release of the
homestead, and for po other purpose.

I do not think he did. My recollection is that he did not.
He selected the instrument and asked me to fill it up. I don’t
think that he (Hatheway) said anything about the old deed
having any release of the homestead. The reason why I had
fears that Mrs. Eyster would not sign the mortgage was the de-
lay in which Mr. Eyster indulged in naming a day for me to go
down. T think I may have had two interviews with Mr. Eyster
on the subject.

I only stated to Mrs. Eyster, in conversational manner, that
this new mortgage released the right of homestead exemp-
tion. I did not explain to her the nature of her rights in regard
to homestead exemption. I did not know that was my dunty.

Direct resumed.— Question. State whether or not you under-
stood the law and decisions of the supreme court in regard to a
woman’s rights under the homestead exemption law. (Objec-
ted to by complainant, and objectiou sustained.)

B. C. Cook, for defendants, called.

I am an attorney at law.

Ques. State whether or not, on the 24ith day of Decem-
ber, 1860, you could have explained to a married woman her
rights under the homestead exemption law, as construed by the
supreme court. (Objected to by complainant, and objection
sustained.
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Ques. State whether or not you think that an accountant
not acquainted with the law as a profession was competent to
explain to a married woman, on the 24th day of December,
1860, her rights under the homestead exemption law, as con-
strued by the supreme court. (Objected to by complainant,
and objection sustained.)

This was all the oral testimony.

Defendants then offered and read in evidence the following
note:

$889.17. Orrawa, Illinois, 5th December, 1860.
Six months after date, for value received, I promise to pay to
the order of Joseph C. Hatheway the sum of eight hundred
eighty-nine dollars and seventeen cents, with interest at ten per
cent. per annum, and if not paid at maturity, I hereby azree to
pay as liquidated damages on the sum then due one and one-

half per cent. per month until paid.
SaMUEL EYSTER.

They then offered and read in evidence the mortgage. That
portion of the instrument referring to the homestead is as fol-

lows:

“ And the said party of the first part hereby specially cove-
nants and agrees to and with said party of the second part, to
waive their right of equity of redemption and all right in said
premiscs by virtue of the homestead exemption laws of this
State, now in force, or which may be in force in this State, and
further agree that they will neither assert or claim any such
right on the sale of the property mentioned herein by virtue of

this mortgage.”
The certificate of acknowledgment thereto is as follows :

*‘ STATE OF ILLINOIS,
COUNTY OF LA SALLE,
« T, Thomas R. Courtney, Notary Public for the city of Otta

wa, in and for said connty in the State aforesaid, do hereby
certify that Samuel Eyster and Sarah Eyster, his wife, personally
known to me as the persons whose names are subscribed to the
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above mortgage, appeared before me this day in person and
acknowledged that they signed, sealed and delivered the said
instrument of writing as their frece and voluntary act for - the
uses and purposes therein set forth.

“And the said Sarah Eyster, wife of the said Samuel Eyster,
having been by me examined, separate and apart, and out of the
hearing of her husband, and the contents and meaning of said
instrument of writing having been by me made known and fully
explained to her, acknowledged that she had freely and volun-
tarily executed the same and relinquished her dower and all
rights under the homestead exemption laws of this state, to the
lands and tenements therein mentioned, without compulsion of
her said husband, and that she does not wish to retract the same.
Given under my hand this twenty-fourth day of December, 1860.

“T. R. COURTNEY, Notary Public.”

Complainant objects to the reading of mortgage in evidence.
The court overrules the objections, and complainant excepts.

Defendant then read in evidence the answer of Elias C.

Hatheway.

Affidavit of Wm. Reddick.

The defendants then read in evidence‘the affidavit o'f‘Will'iam
Reddick, which is substantially as follows: ‘

That on 26th January, 1859, he conveyed premises in question
to Eyster. That Eyster borrowed $600 of Joseph C. Hatheway
on that day to make the last payment of the purchase money
for the premises. Thinks that Hatheway, at Eyster’s request,
paid him (Reddick) the money.

Affidavit of Joseph C. Hatheway.

Defendants then read in evidence affidavit of Joseph C.
Hatheway, which is in substance as follows:

“That he negociated the loan mentioned in complainant’s
bill. That Eyster said he wanted the money to make the last
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payment of the pnrchase money for the premises in question to
William Reddlck, and that the money was used for that purpose
on 26th January,- 1859. That William Reddick filled out the
tlust deed mentioned, for Eyster to sign, and at same time exe-
cuted and delivered to Eyster his deed for the premises; and
that Hatheway, upon receipt of trust deed and note, dated Jan-

nary. 26, 1859, delivered to Reddick the amount loaned, accor-
ding- to the arrangement with Eyster, and that Eyster did not
handle one dollar of the money.

47

Argues from these facts that said money was purchase money.
That Elias C. Hatheway is a bona fide holder of note and mort-
gage, and that he, Joseph C. Hatheway, has no interest in the
same.

This was all the evidence in the case.

The court rendered a decree dissolving said injunction, and
dlsmlssmg complainant’s bill; to the reudltlon of which decree
said complainant then and there objected. ‘

The court overruled said objection; and complainant excepts.

ASSIGNMENT OF ERRORS.
The court erred in rendering.a decree dissolving said injunc-
tion.

The court erred in rendering a decree dismissing complain-
ant’s bill.

The court erred in refusing to allow the witness for defendants,
Thomas R. Courtney, to answer the first interrogatory propound-
ed by complainant on cross-examination, page 37 of record.

The decree is not signed by the judge.

D
D
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