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In the Supreme Court,

SPRINGDALE CEMETERY ASSOCIATION
} April Term, A.D. 1863.

vSs.
JOB SMITH et al.

DEFENDANTS” BRIEF AND POINTS.

1. In this case the evidence on both sides was fairly and fully pre-
sented, and the finding of the jury is right.

2. 'The instructions given on hoth sides fully and fairly present the
law of the case.

Substantial justice having been done, the judgment should be affirmed.
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SUPREME COURT OF ILLINOIS.
TEHIRD GRAND DIVISION.
APRIL TERM, A. D. 1863

SPRINGDALE CEMETERY ASSOCIATION,
Appellant, Appeal from Circwit Court

vs. Peoria County.
JOB SMITH & HIRAM PEIRCE; Appellecs. :

} ABSTRACT OF RECORD.

Suit commenced before a Justice of the Peace, by appellees against appellant,
“Jan. 29th, 1857, on open account, of which the following is a copy :

Trial before said Justice Feb. 7, 1857.
Judgment for plaintiffs for $180, and appeal by deft, to Circnit Court.

Cause tried at the December term, 1862, before said Court and a jury, and ver-
dict for plaintiffs for $§147, and cost.

Motion by deft for new trial. Same overruled, and judgment rendered against
deft on said verdict, and for six-sevenths of all costs, and against plfts for one-
seventh said costs, and appeal prayed by deft to this Court.

Agreements of parties that the Bill of Exceptions may be signed in vacation.

Stipulation that on the trial the testimony of' Jeremiah T. Smith, Cyrus Peirce,
Thomas Whitby, and John Hall, may be read in evidence to the jury from the
former Bill of Exceptions in this case,
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Bill of Exceptions filed Feb. 23, 1863, shows that on the trial, plffs read
first to the jury the testimony of said Jeremiah T. Smith, in substance, as follows:

That he was and had been a brick-mason for ten years; knew plaintiffs and the
cemetery ground where they built a vault for defendant, in fall of 1856. Witness,
with Fred. Hartshorn, measured it after it was built; think it was 22 feet long in
the inside, and 23 feet 8 inches from out to out. Front wall solid ; the other walls
hollow, and 20 inches thick. Measurement all round was 66 feet. It was 12 feet
wide inside, 15 feet 4 inches from out to out, and 7 feet 4 inches high to the spring
of the arch. There were 48,268 brick in it, by mason’s measure; worth $12 per
thousand to furnish materials and build the vault, (admitted that plfts furnished
all the materials.) I helped build the vault. Peter O. Loucks said some things
wanted change. By his direction, the wings were made some 2% feet longer and
about 18 inches higher. The piers were near two feet high when he came. At
his request we took them down and built them 4 inches wider. We had them 8
inches wide. and he wanted them 12. ‘These piers are the projections in the front
wall, called pilasters or anties, and stand out 4 inches from the wall. I was there
at the start of the mason work, and left when the wings, side walls, and seven
courses of the arch were up. Cyrus Peirce, Iliram’s brother, John Johnson, and
Bennett, there at same time. Company’s men were digging foundation when we
came. We worked from five to seven days. The sand came from Barn’s bank,
and was good. The brick were from Giles’ and A. No. 1. Plaintiffs paid $7 per
thousand—an extra price for them. The mortar was from Wilson’s lime, and good.
Work well done, so far as T could see. Loucks expressed himself satisfied : was
there every day except one or two, while I was there. The workmen followed
his directions. Ilc saw the materials, and made no objections that I heard. I
wonld likely have known it he had. IIe told us about the front, and Smith told
us to alter as Loucks directed. The hands were good experienced workmen.

Cr.-Ex. Smith & Peirce were partners. Loucks gave no directions about build-
ing the arch; Ilis directions referred only to the plan, not the execution of the
work. Wings built longer by his directions. He said the plan called for 8 inch
pilasters—and he had them altered to 12. The cost of alteration of each wing was
$12. Seven courses of' the arch, about 2 feet, laid when I left. The keying of the
arch is the most particular and difficult part. Worked by the plan, except as
Loucks directed changed. He made no changes except in front.

Re-Ex. Plans referred to only to get size of walls and arch. Walls hollow.
Loucks directed about putting in ties. Think side walls built 6 inches ligher than
plans. Don’t know by whose direction. Was there when Morris cemented vault
on inside: this was the 20th or 26th Nov., three years ago. 1 stayed till Morris
finished. The centre piece was taken out about a month after the brick work was
done. In my judgment the job was well done, and was then finished.

Cyrus Peirce’s testimony next read by plffs. Am brick-mason.  Helped to
build this vault. As far as I know materials good, and think workmanship very
good. Think the work done under Loucks’ direction, and to his satisfaction.
Helped to finish the arch, but not to cement inside. Cement on outside good,
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and properly put on. It was an inch thick. Loucks there, more or less; don’t
know that he accepted the work, bat seemed pleased. He is not a mason or ar-
chitect. Gave directions about front; dont know that he gave any about manner

of building arch.

Re-Ex. Arch one foot thick.

David Burns testitied—I hauled the sand for the vault. It was good. I hauled
the bricks for the vault from Nathan Giles. They were good.

Cr. Ex. The sand was hauled by my men. I helped to load it. At least it
was my business to be at the bank. I have no special recollection of being there
at that time. I don’t know how many bricks I hauled. I got one dollar per M.
for hauling them. I think there were thirty-five or forty thousand. I think I
hauled all the brick—I don’t know how many loads.

Nathan Giles testified—I have been a brickmaker fourteen years. Plaintiffs
bought bricks for the vault from us. Some they paid an extra price for. Smith
first bought a common lot of hard bricks, after that he got an extra lot for the
front. Burn’s team hauled them.

Cx. Ex. Smith bought hard bricks for the foundation. I sold them and helped
load two loads. I can’t say whether there were any soft brick. The lot for tho
front were to be hard smooth brick. There were from six to eight thousand tront
brick. Can’t be certain.

Re-Ex. We had hard brick when Smith made the contract, and when men
bought that kind of brick of us they generally got them.

William Thompson next called by plaintiffs, said—IIave been a brick-mason
for 16 years. Helped build the vault. We used good brick and mortar in build-
ing it,—the lime we considered of the best. The walls were cemented on out-
side an inch to an inch and a half thick,—cement was good—the workmen were
good. There were one or two ventilating holes in the top of the arch. P. O.
Loucks was out often—was President ot the Association. He wanted the pilas-
ters twelve inches wide—we had started them eight inches. Think the wings
were built higher than the plans. Saw the arch turned. Loucks had more or
less to say about it. Loucks lived in Peoria nine years ago. Ile wanted the
wings made wider and higher, which was done. Don’t know how much. His
directions had to do with the plans, not the workmanship. I was there when the
work was commenced. Center piece was in when I left. John ITall was super-
intendent of the grounds. I saw dirt thrown on the arch by Hall—some dirt was
thrown on the sides before it was finished. He put chunks of clay on the arch as
they were dug out of the hank. They laid a plank from the bank to the top of
the arch, and wheeled barrows over it. The arch was row-locked, and is the
strongest arch built. Arch was twelve inches thick. T have some experience in
building arches.

Workmen deposited their tools in vault before center-piece was taken out.—
Hall put plank on arch day it was finished. Smith told him not to cover it until
cement was set—dirt was as much as a foot thick. It rained almost every day
for a week oritwo after arch was finished—it then froze,
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Cr. Ex. Vault had net been cemented inside wihen dirt was put on, nor for
three weeks after,—nothing wrong then. The row-lock is a single layer of brick
run over at a time. We don’t cut the brick. Often spring an arch in building a
house—don’t stop for it to dry., If sides don’t give way, arch can’t go down by
weight placed on top.

Sides did ‘not give way. Can’t say as the dirt was cause of the arch giving
way. Throwing dirt on might break cement. Takes five or six days for cement
to get hard. The water might get in and wash out the mortar. Some places it
takes three months for mortar to set. The arch could not be weakened by weight
on top. Loucks’ directions had nothing to do with manner work was done,—
plans were there. Can’t say that Loucks referred to plans. Wings were made
longer. Pilasters were started eight inches—made them twelve. Heard Hall ask
Smith when it would do to put dirt on vault. Smith said as soon as cement is set
—Vheard no time fixed.

We cemented outside while laying brick. Vault is built in a steep hill. Arch
was semi-circular—strongest form an arch can be built. Side walls were covered
as we went up. No objections were made to Hall’s putting the dirt against the
sides. _

Re-Ex. Peirce and I closed the arch. Did not use plans much—couldn’t tell
anything from them, neither the heighth nor breadth. Smith told Loucks they
were unintelligible, and called his attention to their uncertainty. Can’t tell why
arch should have fallen, unless it was injured in some way—know it was well
built and tied.

G. L. Ryors testified—Am a carpenter—made the center piece of the arch, for
which Smith & Peirce paid me $22. It was semi-circular, formed by cutting out
seginents in form of arch, and boards six inches wide, laid lengthwise. The sup-
ports were made of timber cut off the ground. Segments were of one inch lum-
ber, and the boards were fencing. There were three or four posts on each side.
‘No trouble in taking out the center if the person understood it. The arch might
be injured by letting down one end first. I was to take centers down—was to
have them for taking them down. I went up to do it and found them outside.—
There were two ventilators in the vault, six to eight inches square.

Cr. Ex. The key course was not a full course—saw two or three loose pieces
in key course between the ventilators, one of them was loose. John Hall showed
it to me. The key course might have been a full course part of the way. It va-
ried in thickness—the loose brick was one to one and a half inches thick. The
arch appeared regular in the course. The key course was wider behind than be-
fore. I think as much as a brick or more. The way to take out a center is to
lower on one side first, and let it down in that way.

William Bennett testified—Am a bricklayer. Helped build the vault—don’t re-
collect abont change in foundation. Lower course was laid and I think part of it
keyed when I'left. Good brick were used in the front. Don’t know what kind
were used in the arch. Don’t know about the mortar, Loucks was there during
the time. Can’t recollect of any change in the front. Worked on the front.—
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Hall was there—seemed to be superintending. Supposed he was acting for the
company.

Cr. Ex. Takes more work to make pilasters than plain work. Brick in front
were nothing extra. They were the best that were brought there. We used
common brick for filling in. The front was made by Loucks’ directions. He di-
rected as to the style or plan of the front, and his directions were followed, as 1
thought, rather than the plan.

James Morris testified—Am a plasterer and bricklayer—cemented the vault in-
side; material was hydraulic cement and sand. It was finished on the 26th of
November—did not examine arch, except as I worked along—thought the job
well done—my work was well done. The door was four feet by eight.

Cr. Ex. Don’t know how long the work was done before it was cemented.—
Mortar was as dry as usual at the same length of time. Brick work was perfect
as far as I could see. No injury was visible. The cement was such as we usual-
ly buy—was put on as fast as mixed. Cement might stand two or three hours
before it would set so hard as not to be worked. It was worth fifteen to eighteen
cents per yard to ecement the vault—same price outside as inside. The cement
was three-fourths of an inch thick. The arch was not hurt by water when I ce-
mented it. If there had bheen defect should have known it.

Lawrence Harman testiied—Dug foundation for the vault. A change was
made in foundation—ground was staked off—won’t say we went as far as stakes;
went until they said we were far enough, then dug three feet deeper. Got $20
for extra work. Lightner paid me. Tirst work came to $34.32, for which plain-
tiffs gave me an order on company.

Cr. Ex. Was paid after work was finished. Brushwood was set for stakes. The
hill had been, covered with brushwood. Won’t say we dug as far as the brushwood
was cut. I believe Smith showed me where to dig. Loucks and Lightner came
out after first digeging was done, and were not satisfied—thought it ought to have
been dug further into,the hill: but concluded to dig three feet deeper. I think
more dirt was taken qut where it is, but it would have been more difficult to dig
it farther in the hjll. Smith was there,—was not anxious to have more done. Loucks
and Lightner thought it was not deep enough, and agreed to give me $20 extra.
The order now shown me iathe one on-which I drew my pay. It includes the
$34.32 which I was to get from Smith, for first digging, and $20 for extra digging.
It was all paid me by Treasurer of company, at one time. _

William Giles, testified—Smith bought bricks of Nathan Giles and myself ;
said he wanted an extra lot of brick; got hard hrick, mostly arch brick ; got all
the front bricks we could spare, in addition. Think, he got between tive and seven
thousand extra bricks. I helped to load them. Burns hauled them. Arch bricks
arg rough and hard. Were a first rate lot of hard brick.

Cr. Ex. Don’t know what bricks cost, nor how many we sold him. Extra bricks
were called front bricks. Arch brick sold at about an average price. Don’t know
where bricks went to, that we sold to Smith. Burns hauled in direction of Cem-
etery. There were from 85 to 40,000 brick. Wagons going to the Cemetery, go
toward the City of Peoria.
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Frederick G. Hartshorn, testified—I helped measure the vault. There were

48,000 bricks. We measured as correctly as we could.
Pile

Cr. Ex. Measured vault after arch had fallen. Can’t tell size of vault.
Bricks, dirt and rubbish had fallen in. It had

Some of the walls were twenty inches thick,
I think side walls were six-

that fell lay in bottom of vault.

fallen in as far as first ventilator.
and some twelve inches. Arch was one foot thick.
teen inches, and hollow. The arch had broken off down to the spring of the arch.

The side walls remained firm and plumb.
The Plaintiff here rested.

The Deft then offered in evidence the instrument in writing shown Harman, in

words and figures following: “Office of the Springdale Cemetery Ass., Peoria,
Oct. 18, ’56. Treasurer of said Ass. pay to the order of Lawrence Harman fifty

four ;3 dollars, for ex. foundation to receiving vault, in the Cem. Grounds.

$54.32. H. LIGHTNER, Sec’y.
(Endorsed, Lawrence Harman.)

The deft then called Hervey Lightner, who, being sworn on his voire dire, tes-
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In connection with this evidence on woire dire certain title papers were exhib-
ited. First, a Patent, from the United States of America to Joshua Aiken, assignee
of Isaac Underhill, upon a certificate of the Register of the Land Office at Quincy,
showing that full payment had been made for the land under an act of Congress,
of April 24th, 1820. Said deed dated June 9th, 1845, being for the E. ¥ of the
N. E. qr. of sec. 34, T. 9 N, R. 8 E., in Peoria County, recorded at the General
Land Office, vol. 31, p. 399.

2nd. Deed from Joshua Aiken and wite to William A. Hall, for said E. 1 N. E.
34,9 N., 8 E., in Peoria County, dated July 25, 1836. Warrantee against parties

- claiming under grantors. Acknowledged before a N. P., Ang. 30th, 1836. Re-

corded December 13th, 1836, in the Recorder’s Office of Peoria County.

3d. Patent, United States of America to Isaac Underhill, for the W. & of said
N. E. gr. of sec. 34, T. 9 N., R. 8 E,, in Peoria County, dated June 9th, 1845.
Recorded at the General Land Office, in vol. 31, page 419.

4th. Deed dated July 25th, 1836, from Isaac Underhill and wife to Wm. A.
Hall, for said W. % of the N. E. qr. of sec. 34, in T. 9 N., of Range 8 E., in Pe-
oria County. Warrantee against parties clainiing under grantors.

Acknowledged before a Justice of the Peace, in Peoria County, July 25th, *36.

Recorded in the Recorder’s Office, in Peoria County, August 3rd, 1836.

5th. Deed from Wm. A. Hall to the Springdale Cemetery Association, and
their successors, for the use of said Association, in consideration of ten thousand
three hundred and eight dollars, of said N. E. qr. of sec. 34, in T. 9 N., Range 8

. E., in Peoria County. Warrantee dated Scptember 5th, 1856. Acknowledged

Sept. 6th, 1856. Recorded in the Recorder’s Office of' Peoria County, November
4th, 1856.

Deft then proposed to have H. Lightner sworn as a witness. Plffs objected.
Objection overruled, and plffs. excepted.

Deposition of Peter O. Loncks.

Ans. to first int.:  Know parties to suit.

To 2d. Know contract made between Smith & Peirce and the cemetery Asso-
ciation for building vault on ground of company a little north of the city. Don’t
remember date ; think it was in October or November, 1856. [ negotiated it for
the company with Smith. Smith & Pierce were to build a vault according to a
plan T had drawn. The size and style were denoted on the plans, as also the ma-
terials to be used, which Smith was to furnish, and for which he was to receive
8515. But after the contract was signed, Smith said he had omitted to charge for
cement, and wanted $10 added for that I then eraseed the 15 and put in 23,
He told me it was convenient for him to do it right away, and that he would do
it cheaper just then, as he had nothing on hand. On this account he got the
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job. 1 belonged to the company then, and was a committee to make the con-
tract.

To 3d. The plans A and B, now exhibited, see page 50 and 51 of Re-
cord, are the same by which we contracted, and were used during progress of
work.

To 4th. The writing under the plan on paper A, with erasures, as now seen,
was made at same time with the contract.

To 5th. The signature under said writing is Smith’s, and made when we made
the agreement.

To 6th This writing was to evidence the contract as far as it went. When
the contract was made, the wings, as designed, were to be ten feet long. If the
wings required to be longer, defendant was to pay for the extra length. But this
was not mentioned in the written contract: otherwise the¢ writing was designed
to evidence the contract.

To 7th. Smith & Peirce began to dig foundation the next week, but delayed
the mason work some three or four weeks after the foundation was dug.

To 8th. I know Swith began and progressed with the vanlt till the arch was
about two-thirds turned : -as I was there seeing whether the work was done accor-
ding to contract. After that I knew nothing about the work till Smith came and
wanted to settle for it. I referred him to the secretary. He said he had seen him,
but he objected to settling because the cementing was not done. Smith then
agreed to cement it, and when done, he was to set a day, and we were to go and
accept the job, it done according to contract. Smith came a week or ten days af-
ter, and set the next day; and Mr. Lightner and I were to go up with him. He
did not come, but came some days after and again wanted to settle. I then told
him I had learned the vault had fallen in. He agreed to rebuild it, and defendant
was to pay the contract price when that was done. Plaintiffs never rebuilt the
arch to my knowledge.

To 9th. Plaintiffs built the wings two or three feet longer than per contract;
the additional cost conld not exceed $10: no other extra work was done that I
recollect. There was an alteration about the door-way, but it had been put up
wrong, and they took it down and rebuilt it to conform to the plan.

To 10th. Plaintiffs agreed to putin good hard brick. In springing the arch
they putin a good many bats and soft brick, to which I objected, and told the
workmen they were using too many bats and soft brick. Smith was not present
then. I told Smith, when they were hauling brick, they were hauling too many
soft brick. IHe said he had engaged and paid for hard brick, and would go and
see about it, and started for that purpose.

To 11th. I have no interest now in the result of this suit. My interest ceased
two years since or more.

Cr. Ex. by plaintiffs.

Ans. to int. 1st. I was president of the Company when the contract was made.
I acted as such, in all, about two years, and till after this suit commenced, when
I sold my stock, and had no farther interest in the company. When I made the
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contract I had an interest of $400, which I had paid in. The contract with Smith
& Peirce was in writing, except what related to wings. Don’t know whether
company agreed to make road to vault, nor whether the road was to be repaired

before the vault was built. Don’t know when the road was made, but it was

made when I went out and found men digging the foundation. The company

selected the site, but did not dig the foundation, nor did they prepare it. I was

present from time to time, till the arch was abont two-thirds turned. The company

was to furnish front door stone, sill and coping. Furnished sill about time of dig-
ging foundation. Coping not all furnished till front was up. Part of it on the
ground before. I sold one share of stock to Edward Hudson, for sixty dollars,
and balance to company. Did not sell in order to become a witness, but because
I had a chance to sell. I thought it probable the company would call me, but that
was not my reason for selling. The Company made no change in depth ot foun-
dation. It was not dug at first as deep as intended. Iarman not in employ of
Company. The Company made the road over which the brick was hauled, but
I don’t know that they were to do it. '

Ex. in chief resumed.

Ans. to int. 1st. Plaintiffs not delayed because of the coping. Part of it was
on hand when the wall was ready for it, and Smith said it was of no consequence
about the remainder, as he could as well set it when he came to cement the vaulf.

To 2d. An alteration of the foundation was made either by Smith or Harman,
who was in Smith’s employ. The effect was to diminish amount of digging. Tho
vault was set in a bank, and the alteration threw it further out, and avoided the
deep digging in the bank. The stakes had been set by Lightner, Hall and my-
self, with Smith, before concluding the contract.  When Smith and Harman said
they were ready to lay the foundation, I went out, Swith telling me Hall said the .
excavation was not enongh into the bank. And so I found it, and showed Smith
it was not according to the stakes. Harman said he had dug as he contracted
with Smith, and wonld dig no deeper unless paid for it. - Smith agreed to have
it done, the Company to pay Harman and charge Smith. -

To 3d. At time of making contract nothing was said about making or repairing
any road for use of plaintiffs. Before this, Lightner or Hall had said the Com-
pany would repair a certain road at or near a ravine, which was done, but don’t
know when.

To 4th. Plaintiffs never made any complaiﬁt about roads that T know of.

5th. Think should have known if they had.

6th. Smith was ount at the Cemetery with us, and over the roads before the con-
tract, and knew their condition.

2d Cr. Ex.

1st. Smith came first to settle about the last of November, the year the vault
was built.

2d. The word contract was not mentioned in the conversation. I supposed the
work was all right. Knew nothing to contrary then.

3d. I made no claim then that the vanlt was not built according to contract,
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4th. Smith came the second time, in from 7 to 10 days after.

5th. Think he said in this second conversation, that the job was done, or to
that effect.

6th. I did not deny it in that conversation.

7th. It was a week or ten days after, when he came the third time.

8th. It was then I told him I heard the arch had fallen in.

9th. Smith said it was not his fault, but was caused by water running down
the bluft.

10th. It was at this time that he offered to repair the vault.

11th. He offered to repair it if we would furnish materials.

12th. It was part of his proposition that the company should furnish materials.

13th. He proposed to repair the first warm weather.

14th. I did not understand his proposition to be, that he would do it “as soon
as the weather would admit in the next spring.”

15th. There was talk about repairing the vault that winter.

16th, I do not recollect the precise words, but it was to the effect that it would
thaw and become warmer in a few days, and then he would do it.

17th. Smith’s proposition was only to do the mason work.

Ri-Ex. by defendant:

Ist. I never saw Peirce about settling, but had three interviews with Smith on
the subject. The first time he said the job was done except cementing. That he
had the hands engaged and would do that immediately, and would like to settle,
as he needed money to pay his hands. T referred him to Mr. Lightner, the Sec-
retary. We did not settle then. T next saw him after my return from St. Louis,
when he called to set a time to go and receive the vault. We agreed on the next
day. [He failed to come and we did not go. At the third interview, Smith pro-
posed as stated in my second cross examination, which I did not accept, but told
him it he would go on and build the vault, we would settle then with him, which
he agreed to, and was to do it the first thaw or warm weather. In my proposal
Smith was to furnish every thing, and he agreed to it.

2d. There was no additional compensation to be paid to Smith & Peirce for
rebuilding the vault.

3d. Hayes was to set the coping, which he had not ready in time. I did not
see him do it, but he brought his bill for doing it to the Company.

Cross-Examination renewed.

Int. 1st. Mr. Peter O. Loucks, will you now state upon oath all that was said
by Mr. Smith and by yourself in the conversation that took place between you,
at the time you told him you had heard the arch or vault had broken down? Re-
peat the conversation as it took place, without note or comment, if you please.
Also, the language used by the parties. IRelate the whole conversation fully, dis-
tinctly and fairly, so help you God. State where the conversation took place,
when, and who were present.

Ans. Itis impossible for me to recollect all that took place. I have
already stated in substance, as near as I can recollect, all that took place at
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that time. The conversation took place in my store on Washington street.
James McCoy was present at the time, and heard the whole conversation.

Int. 2d. Do you upon oath state that you connot make any further or fuller
answer to interrogatory last above.

Ans. Not with any certainty.

Int. 3d How many private conversations have you had with the attorneys of
defendants, since commencement of this snit ?

Ans. They have spoken to me several times, but I cannot tell how many, as T
have not kept account.

Int. 4th. Referring again to the conversation you had with Smith at the time
you told him the vault had broken down, will you please relate that portion of
said conversation you do recollect. Which of you spoke first on the subject, and
what did he say ? ;

Ans. [ have already stated what I recollect of the matter, and cannot tell who
spoke first. ,

Int. 5th. Do you positively refusc to answer the last interrogatory propound-
ed to you ?

Ans. I have already answered it as near as I can recollect. ‘d

Int. 6th. Did Smith in that conversation say anything ? If he did, state what
he said—repeat his words.

Aus. T cannot repeat his words any nearer than T have already done.
Int. 7th. Please repeat now what he said in that conversation.

Ans. What I have already stated Lefore as nearly as I can recollect.

Int. 8th. Did you say anything in that conversation? It you did, please re-
peat what you said, using the same words as nearly as you can.

Ans. I did; and as nearly as I can recollect are the same as I already stated.

Int. 9th. Did any body else say any thing in that conversation ? If they did,
state who it was, and what they said.

Ans. I don’t know of anything being said by anyone else.

Int. 10th. Will you now please repeat the conversation that took place between
you, at the time you told him you had heard the vault had broken in, in the order
in which it took place, using the words, if you remeinber them, and if you do not,
8o state, and repeat the conversation in substance, as it took place, to the best of
your reccllection.

Ans. Mr. Smith being in my store at that time, and after a great deal of con-
versation on both sides, and which I do not recollect sufficiently to state the very
words : but Mr. Smith did at first proposed to rebuild the vault, provided the
company would furnish the materials. And in reply to this proposition, I told
him the company would not accept, but the company would be satisfied to accept
the vault provided he would rebuild it at Smith’s expense, and which he said he
would do the first warm weather.

The contract referred to by the witness, Loucks, and attached to his deposition,
is as follows :



p. 53.

P 5.

p- 5

12

For this contract and the plans attached, see pages 49 an recor

Hervey Lightner called, testitied as follows: The Association appointed P.

0. Loucks a committee to make a contract to build a vault. I know from Smith
& Peirce that a contract was made. Smith told me he had contracted with Loucks
te excavate the foundation, furnish the naterials, except the stone coping, and
do the work for $525. When we were about making the contract, l.oucks, Hall,
myself, and Smith, went and selected the site for the vault. The place was
marked out, and stakes stuck for the foundation. The next thing I knew, Harman
had commenced digging the foundation. Loucks and I went to examine it, and
found it was not by eighteen inches far enough into the hill, according to the
stakes. At the request of Smith, we agreed that the foundation might be dug
deeper. That was done. IMarman claimed more pay if he did it. Smith agreed
to do it. The defendant was to pay Harman, and charge it to Plaintiffs. The
plans attached to Loucks’ deposition were referred to, all the time. It was neces-
sary to fill in outside the walls as the work progressed. Some dirt was thrown
on the arch before finished. Smith camne to me to get pay for vault. I went to
see the vault, and found it had fallen. T retused to pay, because the vault was
down. It cost some $340 to $350 to repair it.  The defendant tfurnished the ma-
terial to rebuild it. T can’t estimate more than thirty to thirty-two thousand bricks
in the vault. The bricks in front were ordinary good bricks, and nothing extra
in any of them. T have been an engineer: have built arches and bridges on rail-
roads. The reason why the vault fell, is that it was very poorly put together. It
well built, the side walls would give way before it would fall, unless a sufficient
weight was put on to erush the material. There had to be new bricks furnish-
ed to rebuild. The old were used as far as they would go. QOct. 25, 1856, therc
was paid to Plffs. §50. Nov. 1 $75. Nov 3d $220. To Harman $54 and some
cents. The vault fell in last of November or beginning of Dec. It is set in the
side of the front of a hill. The water can in no case run on the vault.

There was no appearance of any wash. I told Loucks the workmen were us-
ing too many bats, and that the bricks were not laid to a centre. This was during
the progress of the work. The bricks were not laid regularly. From the inside
1 saw the key course was wider at one end than the other. The key course run
out, and the balance was filled with spalls. Keys should be of the best material.
The row-lock, in a foot arch, is, in reality, three four inch arches. Binders are put
in when there is & proper place for them. Defendant Peirce and I had a conver-
sation after the arch fell. Peirce said it fell because of bad workmanship, and
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plifs ought to rebuild it—that he \anted Smith to rebuild it, which he refused.
Said it was damaging to their reputation as masons; that he was not able todo it
himself. Peirce then agreed to rebuild it, at bare cost, charging nothing for profit.
He did so, and Company paid him for work and materials. This agreement was
with Peirce alone, after the firm of Swmith & Peirce had dissolved, and the'spring
after vault fell in.

Cr. Ex. I commenced engineering twenty-five years ago. At fitst I was rod-
man. I afterwards had the management of twelve or fifteen miles of the Read-
ing Railroad. The arches there were of the stone, and laid very accurately. I
had the building of one brick arch eighty or ninety feet long. It was in the forin
an arc of a circle. Tl.e outer ends were laid by a line. The front wall of the
vault was sprung one inch or so. It had to be taken down.

John Hall—Know this vault. Was there at the time they were building it.—
Noticed the brick used. Some 100 soft. Told the workmen so. Some soft brick
put in side walls and some in arch. Courses in arch not straight. At key course
the opening was one-half inch wide at one end, and over a course wide at the
other. Both sides of arch were begun and run up together. When they com-
menced cementing on outside, they had not enough cement, and mixed up a good
deal.common mortar to make it hold out. I covered the vanlt. On Saturday
after they got through building, I asked Smith when it would do for me to take
out the centres. He said: “ Any time after Monday.” I then asked when it
would do to cover it. e said: “It will do to begin this afternoon ;” and marked
how high I might then coverit. The balance of covering he said I might put on
as soon after that week as I wished. I went on and covered the vault. I rigged
scaffolding on each side, wheeled up the dirt, dumped it down on the scaffolding,
and then had it shoveled on the vault. Don’t know how long it took to cover it ;
but it cost somothing over $50. The Cemetery Company paid for this. There
was no rain while we were covering the vault, nor till about the next Wednesday,
a day or two after we got throngh. No dirt of any account washed oft before the
vault fell. Water cannot run from the hill above on this vault. The ground
slopes so as to carry the water to the sides; and an old log lying in the hill just
behind the vault, protects nearly two-thirds of it. I took the centres out about
the last of the week after the arch was closed, and after waiting some days, think-
ing some one might be sent to take them ont. Ryors came to do it, with another
man, just after I finished, and before I left the ground. In taking them out, I
first dug along one side and let the props settle all along, 5o as to let the centres
down about a foot on that side. On the otner the centres rested about one-half
inch on the wall. I then took all the props except the centre one out, put a rope
around this, and with men outside pulled it out, and the centres came regularly
down. Isaw no disturbance of the arch, except a piece of brick which fell trom
near the loose one, to which I pointed Mr. Ryors. Was there wlien arch was
cemented on inside, and saw Smith chipping pieces of brick and chinking them
in where the bricks were loose. 1t was cemented the nmext week, I think, after
centres were taken out. On Saturday, three or four days after cementing, I found
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the vault down. There was about twenty inches of dirt on top when it fell.u
Smith said nothing to me about the way I pulled the centres down. . Peirce re-
built the vault under a new contract, atter Smith and he had dissolved. It was
rebuilt on same centres and sidewalls, except a soft brick here and there, which

we had taken out; and as rebuilt is still standing. May be an inch or two more

dirt on it now than before. There have Leen many heavy rains since. The re-

building cost $301 and some cents, which the defendant paid ; also, about €35 for

re-covering vault. :

Defendant here offered receipts, showing payments to plaintiffs on account of
said vault, amounting to $399,3%, which are admitted by plaintiffs, except $20 of
the amount paid Harman for deepening foundation, which plaintiffs claim should
not be charged to them. The sum paid for rebuilding the arch is not included in
said amount. i

Witness then further said: By the contract, plaintifts were to go into the hill
ten feet further than first dug. Harman begged oft) and it was then agreed to go
(ieeper down. By the change, the digging was one-half less than to go back into
the hill. Smith agreed to pay for sinking the foundation deeper. Defendant was
to pay Harman and charge to Smith.

Cr. Ex. In Loucks’ absence I was to see that the work was done as required
by plan. Have the superintendence of the Cemetery grounds. Was not present
when the contract was made, but saw and read it over. The centres were made
ot boards. The posts were made of young saplings. I asked Smith when it would
do tor me to take out the centres, saying, at the same time, *“ We want‘the vault
as soon as possible.” Ile replied: “It will do any day after Monday.” I told
some of the men some of the brick they were using should not go in if the build-
ing were mine. It rained the fall the arch fell. It fell in last of November or
first of Dec. I spoke to Peirce when rebuilding the arch to have the soft brick
in sides dug out. I did not take out the centres the last time. Saw Smith poke '
up two spauls to tighten bricks in key of the first arch when he came to cement
on inside. Since this vault rebuilt, another vanlt built on these grounds, from
which I helped to take the centres out. When this arch first finished there were
about four masons at work. The opening of the key course was narrowest in
front. Smith consented to dig the foundation deeper, rather than go farther back
into the hill.

Re-Ex. The plans for this vault were on the ground, and referred to while plifs
were building it. Tt was rebuilt by Peirce in latter part of June and beginning

of July, 1857.

James McCoy testified—-I was present at a conversation in store of P. O.
Loucks, between Smith, the defendant, and Loucks. Smith wanted Loucks to ac-
cept the vault, and Loucks wounld not do so, as it had fallen. After talking a long
time, Smith said he would repair it, but thought the Association ought to
furnish the materials, Loucks thought not. Smith finally said he would go on
and fix it.

Cr. Ex. Smith wanted the job accepted so he could get his pay. Said the
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breaking down of the vault was no fault of his. Loucks would settle on no terms
but that the vault should be rebuilt, and then he would pay the balance of first -
contract, when the matter was decided. I understood Smith to agree that plffs
were to furnish materials. i

James Hazard testified—I am a bricklayer—saw the vault—part of the arch was
down. It was intended for a semi-circular arch—there can be no stronger arch.
I can’t tell what weight it would bear so long as the abutments stand. A few
feet of earth ought not to throw it down. The abutments were not sprung; about
two-thirds of the arch was down, more or less. The arch was not broken straight
across. 1 think twelve or fifteen inches ot the arch on each side were standing.
If well built, of good material, I don’t think any weight on the top would throw
it down. The sides were not sprung. | know this, because the cement in angles
was not cracked. I formed no opinion as to what threw it down. Insome places
there was a good deal of mortar, some places not so much. Soft bricks were in
the arch. Thirteen to fifteen courses in the center had no headers. They were
formed of single bricks laid in edgewise. There are various opinions about this.
Some think three four inch arches are stronger than an arch built together. In my
opinion the more headers you can get in the better. (The bricks looked as though
they verged to a common center.) It well built, of good materials, it ought not °
to have fallen. It was worth near $§9 per M. to furnish and lay the brick. I am
not certain bricks have been sold as high as $5 per M. and four dollars for laying
them. If properly cemented rain or water ought not to affect it. I can’t account
for its falling on any other hypothesis than that it was badly constructed. The
cement was: still on, so 1 could not see the courses, except where the arch was
broken off. I could not see whether the bricks were laid in straight lines. The
courses ought not to vary more than half an inch in that distance—an inch would
be high variance. A good workman, working by the eye and occasional neas-
urement, ought to keep within that,

Cx. Ex. I went up with Luther Card and P. O Loucks, near the last of Nov.
1t was worth 75 to 80 cents per thousand to haul bricks. The front wall was
sprung out—cement was either dry or frozen. The front of the arch was exposed
to the trost. If there had been frost enough under the foundation it would tend
to lift it up. There had not been enough. 1 don’t think that frest could injure it.
A man could pound a hole thronugh a green arch, but would have to strike several
times. I don’t think the man lives who can key out an arch where the courses
are not straight, as strong as one that is. If the brick-mason furnishes the center
it is his fault it the boards are not even.

Luther Card testiied—I have been a brick-mason thirty years. [ have scen
the vault. It is twelve by twenty-two feet inside. It would take thirty-six to
thirty-seven thousand bricks. It was worth $9.50 to furnish aund lay the brick.-—
It was worth twenty-five to thirty cents per yard to cement it. It would not vary
much from one hundred yards cementing. Birkett’s sand bank is one half to
three-fourths of a mile from the vault. The distance from Giles’ to the vault is
half & mile farther than to town. I examined the vault after it had fallen in. The
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front was sprung out—the abutments were firm—two-thirds of the arch was down
to within a foot or two of the abutments. The brick in the front were good.—
The outside of the front would take about two thousand bricks. I can’t say why
the arch fell, if well constructed. It could not fall without springing the abut-
ments. The dirt on the back part was thickest—one foot thick where it fell, and
two feet further back. The vault has been rebuilt. It was the front part that fell.

Cr. Ex. In my estimate I counted twenty-two and a halt bricks to the foot.. I
commenced from the surface of the floor. T don’t know about the foundation.—
This arch was a row-lock. Mechanics differ as to the strength of the arch. In a
large circle I prefer the other way of building. The front was sprung from one
to three inches. The greatest variation was about the center. The cement on
the inside was firm.

Re-Ex. Hall could not injure the arch by taking out the center in the way he
did it. The front was sprung by the falling of the arch.

Charles Ulricson. I have been an architect twenty years. In the beginning
of Dec. I looked at the vault,—two-thirds of the arch had fallen down. The arch
had fallen nearly to the abutments at the front, and the break tapered up irregu-
larly as it extended back. The cement was partly scaled off the inside, in small
patches, on the sides of the arch, and one place in the center extending from the
edge of the break back towards the hill—tle size of a table hefore him, being about
two by eight or nine feet.

I examined the work, and thought from what was standing that the key had
not been properly put in. There were soft bricks, but not enough to hurtit. I
saw that in the center of the arch the key course had been filled in with spalls.
The key ought to have been filled in with good hard brick. The key course was
wider at the back end than the front, from a course to a course and a half. The
abutments were standing, and not sprung. There was earth piled outside of them.
If bunilt as it should be, it should not have fallen with any reasonable weight
placed upon it. The front was sprung out by the falling of the arch. The courses
had not been laid in a straight line. They were laid irregularly, and did not verge
toa common center. If abrick stands too straight up on one side of the center, it

is casy to throw the arch down. The props under the center ought to be taken

out one side at a time. Witness was shown Diagrams on page 62 of Record.—
Witness said—I made these Diagrams on the former trial. The upper one shows
how brick ought to be laid, and the lower one the manner in which the bricks
were laid in this.

Cr. Ex. If plastered on the outside, freezing and rain would injure the arch.
The frost destroys the cementing qualities of mortar.

Defendant here rested.

Frederick G. Hartshorn, recalled hy the plffs, testified—I went up to measure
the vault a day or two before the suit before the justice. About oue-third of the
arch was down. I did not measure to see. I can’t swear positively to that.—
The cement was scaled oft in places.

Jeremiah Smith, recalled :—Helped rebuild the vault. Saw no soft bricks dug
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from sides. Think I should if done. Remember no complaint by Loucks or
Hall, about soft brick. ' When we rebuilt the arch, cement was off’ in spots, and
about a foot round the edges. Used the old brick, and cement still on them. as
many bats in second as in first arch. One-third of the arch had fallen. We
knocked the rest—a little over half of it—down with scantling. It was very
firm. Couldn’t see if courses straight or not. Was cemented over inside and
dirt on outside. Cement not off where key or arch brick was. Some spots not
over eight inches across where cement was. TUlricson might be mistakened—I
might be. First saw the arch after it fcll, about two weeks before suit before
Justice. .

Cyrus Peirce recalled—Helped rebuild this vault. Saw no picking of soft brick
from wall. Heard no complaint from Hall or Loucks about soft brick. Think
first vault built as well as second which still stands. In laying the brick they
naturally turned the centre. Remember seeing no strips along centre
from which cement was off. One third or a little more of arch standing when
rebuilt. Saw no common mortar mixed with cement for outside. It much,
should have felt it in working. Ulricson couldn’t tell how vault was built
from inside.

Thomas B. Whitby next called by Plaintiffs, said-—I have been an architect
for fifteen years. Heard the testimony about this arch. No difference between
strength of arch built as this was done, in which the courses are laid straight.
The low lock arch the strongest kind. No difference if courses, not straight, it
keyed up well and joints parallel. It wall green and work bad, wore likely to
fall when centres taken out than after. If this arch stood two or three weeks,
it was long enough to test the workmanship. Frost. may throw down an arch
after it comes out, Have known arches thrown down in this way. Irost
tends to kill the mortar. A loose brick in an arch twenty feet long, would
not endanger it. One may take out half' dozen pieces, if not together, with-
out damage. From Plaintiffs’ testimony, the work in this arch was well
done. Effects of throwing a solid lump of earth on top, when mortar green,
injurious.

Cr. Ex. Never knew arch thrown down by frost. Not workmanliks te
have loose brick in arch.. Pressure should be equal on all parts of' the arch. Can
be no perfect key it key lines not same throughout. Presumption in such case
that the work was not well keyed. Harder to key where opening narrow.
When a brick is set in, tne pressure should be equal on every part, as great
below as above, If hard spall press above and soft mortar below, key not
good. If the brick in this arch were laid, as shown by Ulricson, it counld not be
keyed.

James Morris recalled, testiied—I did not see Smith poking up spalls, at time .
I cemented the arch. I think I would have secen it it it had been done. I saw
no loose bricks. I cemented the same vault afterwards. I saw no difference in

them.
Cr. Ex. T can’t tell what made vault fall, T built a cistern which fell, the only
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one I ever knew. I could see no difference in the courses in first and second arch.

William Thompson recalled, testified—I heard Hall’s deposition. I saw no
mixing of common mortar with cement. There was plenty of cement for the out-
side. I heard nothing said by Lightner or Loucks about soft brick, while the
arch was building. We put in binder when the courses came np even. We

keyed up each arch separately. The courses were brought up as regalarly as we

could. X
The front was an inch or an inch and a half narrower than the back part. We

drove the key brick in with a hammer. The first was keyed tighter than the sec-
ond, and the second tighter than the third. This is the right way. When mortar

freezes and thaws, it loses its strength. I was at work all the time. I heard no

complaint from Hall or Loucks, while the work was progressing, about soft brick.

Richard Schofield. —There was a heavy rain -on the 27th day of November.
On December 1st, at 4 o’clock, P. M., it drizzled ; at 8§ o’clock P. M., it rained.
On the morning of December 2d it had frozen hard enough to carry horses and
wagon. I remember these facts, because I got married at that time.

James Hazzard, recalled, testified——Luther Card and I went to see the vault
about the last of November. ,

The Plaintiff moved to exclude the testimony of Hervey Lightner from the ju-
vy, on the ground of interest, and that he was not a competent witness in this
suit, which motion was sustained by the Court. To which-motion the defendant
excepted. ¢

Jonathan K. Cooper, called by defts’ counsel, and testified—On the former trial
of this cause, in this court, the sum of $399.32 was adnitted as the amount paid
by the defendant to plaintiff, for building the vanlt. This admission was made by
Mr. Grove. attorney for the plaintiffs, in consultation with them. The only sum
in dispute was $20 paid by defendants to Harman, which plaintiffs contended
ought not tu be charged to them.

E. N. Powell, testifiel—This canse was tried before me in the former trial. I
think that the only controversy about payments was about $20, contained in the
receipt of Harman, which defendants said plaintiffs were to pay, and plaintiffs
said defendants were to pay. There was no dispute about payment actually made,
and the only dispute was who should pay the $20 to Harman, for extra work.

This was all the evidence in the case.

The Piffs then asked the Court to instruet the jury as follows:

1st. If the jury believe from the evidence that the Plaintiff contracted with the
Defendant to build a vault; and that the plaintiffs, in pursuance and by virtue of
such contract, furnished proper materials and built the vault according to the con-
tract, and in a good and workmanlike manner, the jury should find for the plffs
the price agreed to be paid for building such vault, after deducting payments pro-
ven to have been made.

ond. Tt is for the jury to determine, from all the evidence, whether there was a
contract made between the parties for the building of the vault or not, and if no
contract was made, the plffs are entitled to recover whatever they have proven
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the materials and work furnished by them to have been worth, minus what the
defendants have proven to be paid—provided the work was done in a good and
workmanlike manner, and materials proper.

4th. If the jury believe from the evidence that plit inade a contract with de-
fendant to build the vault in controversy, and that plffs did furnish the materials
and build the vault, as provided in- the contract, the plffs are entitled to recover
any balance proved to be due them, notwithstanding the arch afterwards fell in—
unless the jury shall find that sueh fialling was cansed by want of skill or care in
building said vault, or some defect in the materials used.

Sth. The jury are further instracted, that the plffs are entitled to recover the

contract price for building the vault, if they believe from the evidence a contract

- was made, unless they further believe from the preponderance of evidence that

‘the work was carelessly or unskillfully done, or the materials used were not of

* suitable quality, deducting payments that had been made.

6th. If the jury believe from the evidence that the arch in controversy fell in
consequence of causes arising subsequent to its completion, and not from defect

- of materials in the construction, or in the workmanship, then the plff should nat

be held responsible.

Tth. The jury are further instructed that if no time was fixed for payment ot
the price.for building the vault, then the plffs became entitled to receive the con-
tract price for building the same, (if the jury believe from the evidence that a con-

tract was made), as soon as the vanlt was completed, provided the vault was built

- of proper materials, in a good workmanlike manner.

70,

8th. The jury will entirely disregard the testimony of Hervey Lightuer, as the
Court has excluded it from their consideration.

9th. If the jury believe, from the evidence, that there was a contract between
plifs and defts, in regard to building the vanlt, and that the plffs furnished the
materials and constructed the vault according to the contract, with proper mate-
vials, and proper labor, the plffs were entitled to receive the contract price for
building it, whether it was formally accepted or not.

- 10th. Propositions made by one party to another by way of compromise, and to
avoid litigation, are not competent evidence against the pavty making them; and it
the jury believe, from the evidence, that Smith made propositions to Loucks, by way
of compromising a matter in dispute, and to adjust the same, t» avoid a law suit,
such propuositions are not evidence against the plfts. '

Qnualificationsof the defts ==t 4th instruction :

If the jury believe, from the evidence, that plfis, or either ot them, proposed to
rebuild the arch if the defendants would furnish materials, then, unless the defen-
dants did furnish the materials, the proposal would not be be binding on the plfs.

If the jury believe, from the evidence, that the plfts furnished good materials

—
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and built the vault in a good workmanlike manner, according to the contract, they
were entitled to their pay; and if the plffs, or either of them, agreed to rebuild
such arch, such agreement would not bind the plffs, unless some new considera-
tion was paid or promised them to rebuild said vault; but such an agreement may
he considered by the jury as tending to prove the admission, on the part of the
plffs, as to the defective character of the job.

To the giving of each of which instructions the defendants objected. Objection
overruled and the same were read to the jury. Defendants excepted. Defendant’s

‘¢ounsel then asked the Court to give the following instructions :

1. That it there was a written contract it must govern as to the price and char-
acter of the work.

2d. That if the jury believe, from the evidence, that the arch built by the plffs
fell in, the preswnption is that the same occurred on account of defective work or
materials, unless the contrary is shown.

3. That if the jury believe that the arch fell in on account ot defects in the
material or workmanship, the plaintiffs are iiable for all the expenses necessarily
paid to rebuild or repair it.

4. That it the jury believe, from the evidence, that after the arch fell in, the
plfis. or one of them acting for the plffs, agreed to repair the same at their own
expenge, and did not do so in a reasonable time, or refused to do so, they are lia-
ble for the expense of such repairs, if such agreement was made in consideration
ot the defective character of the job.

5. That it the jury believe, from the evidence, that there was no written con-
tract between the parties, or that it was abandoned by them, the plaintiffs are only

to be credited with the value of the actual amount of brick, materials and labor,

put into and expended upon the work, and that from this sum the amount paid
by the defts, and the cost of rebuilding the arch, it the same was originally defec-
tively built, and fell in consequence thereof, must be deducted.

6th. If the jury believe, from the evidence, that plaintifts built the vault men-
tioned by witnesses in this case for defendants: That soon after it was built, it
fell in: That there was then a bona fide dispute between plaintiffs and defen-
dant, through its proper agent, as to whose fault it was that the vault fell in, and
whether defendant should pay plaintiffs for building such vault, and that to settle
such dispute, it was agreed by plaintiffs (acting through Swith, one of them) and
defendant, (acting through P. O. Loucks, its agent) that plaintiffs should rebuild
said vault, and that zhen, in consideration thereof, defendant should pay plaintiffs
the full amount defendant had contracted to pay plaintiffs, in first place, for build-
iug such arch, this wounld be a valid agreement and binding on plaintifts; and if
plaintiffs did not perforin such agreement to rebuild, they would be liable to de-
fendant for damages, which defendant suffered by reason of the vaunlt not being
o rebnilt by plaintifts.

7th.  When a mechanic or other workman undertakes, for a valuable consider-
ation, to furnish materials and do a picce of work for another, the law implies a
warranty that the work so done shall be reasonably sufficient for the end designed.
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And if the jury believe from the evidence that plaintiffs undertook to build an
arched cemetery vault, for defendants, and that cither from defect of materials or
workmanship the arch fell in, and was not rebuilt by plaintiffs when this suit was

commenced, plffs are not entitled to recover in this action.

Ry, S\ Tl
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But the Court refused to give the said 7th and 8th instructions, to which ruling
the defendants excepted.

Verdict for plffs for S147.

Motion Ly defts to set aside the verdict, and for new trial, for following reasons:

1st. Court excluded proper evidence offered by defts.

2d. Court gave improper instructions for plffs. i

ad. Court refused proper instructions for defts.

4th. Verdict is acainst the evidence, the law, and instructions of the Gourt.

Motion overraled, and judgment for plifs, and detts excepted.

ASSIGNMENT OF ERRORS:
. Exclusion of proper evidence offered by defts.

[

Admission of improper evidence for plffs.

2

Retusal of proper instructions asked by detts.
4. In giving improper instructions for plffs.

5. In overruling motion for new trial.
6

. In rendering judgment for plffs.
COOPER & PURPLE,
Lor Appellants.
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SUPREME COURT OF IT.LINOIS,
TETIRD GRAND 2 :ON..

APRIL TERM, .. 1. 1868 %
SPRINGDALE CEMETERY, )

L. | APPEAL FROM PEORILA.
JOB SMITIT AND AL. )

— - @ O e s e

BRIEFT OF APPELLAINT.

1. The contract between the appellees and appellant, for building the Cemctery
Vault, to recover for doing which this suit was brought, is an entére contract.—
By its terms, appellees engaged to *furnish materials and finish the work.”—
They never did finésk said vault within any reasonable intendment. Before the
work was dry, and before it could be fairly handed over to the appellant, it fell in,
and was wholly useless till rebuilt by appellant, and this from no fault of appel-
lant.  Appellees had already been paid the greater part of the contract price, and
the damage to appellant from the breaking down of the vault greatly exceeded
what remained unpaid. The job being incomplete, no right of action had acerued,
and the deft. was besides entitled to reconp the damages oceasioned by the insut-
ficiency of the work, against any claim for farther pay, set up by the piffs.

2. Not only was the work to be finished, and ready for delivery to appellant,
but it was to be formally aceepled, or at least (1111\"le1ulel'ed in good condition,
tor le]octmn or agceptance.  This was a condition precedent to payment, as the
pmnf shm\\ No delivery or tender \\.m(e‘\cl ‘mnde or ,tccopt.uxce had. And
this— hlat—bccancv Smith (who represented the appellees,) failed to meet with the
agents of appellant on the day fixed. And 2d-—Dbecause, before he came again
the vault had fallen down, and so no tender of i vonid #e made.

yoi
. The new mxm.u.t of Smith & Pierce, with appellant, to rebuild; not being
mmphed with by them, this action did not lie. Appellant had Jjust grounds_for
contending that appellees were liable for the damages oceasioned by the vault's
falling in. This was no mere pretence, to c¢xtort money from, or avoid paying for,
services aetmll\ rendered by the appellees; and the agreewent to rebuild was



2

made in settlement of this controversy, and was binding on the appellecs. Iiteh
vs. I‘Iaight, 4 Scam. 515 McKinley v. Watkins, 13 Ills. 140; Taylor v. Patrick,
1 Bibb 168 ; Russell v. Cook, 3 Hill 504 ; 11 Mecs. & Wells, 641 ; 3 Serg. & R.
5313 5 Pet. 99—et passim.

4. The testnnony of Hervey Lightner was x};.;,, operd Fexcluded. Tt was ma-
terial, aid indeed conclusive against the .1pj§.:--.—;-: 1&)’_‘-

The real estate of the Cemetery could n(uk e o\lflf(m excc:ution. See
Charter ; Laws 1855, p. 462. i

Witness was not a party to the record, and had no interest to disqualify him.—
3 Phil. Ev. p- 585 Cowen & IIill’s Notes, 37; Meth. Ep. Ch. v. Wood, 5 ; Ham.
01110 Rep. 283; Curtenius v. Wheeler, 5 Gilm. 460.

5. Several of the instructions given for plffs. below are objectionable. Because,
[st—they wholly ignore the contract of said plffs. to rebuild. 2d. Because they
assume that if the materials used and work done were good, this alone was suffi-
cient, without regard to any delivery or acceptance by the company, or the suiti-
ciency of the work for the use designed. The arch of the vault fell immediately,
and before delivery. This was the loss of the appellees, unless attributable in
some way, to the fault of the appellant, of which there is no proof—and if there
bad been, it was a question for the jury. These objections apply to instructions
numbered 5, 6, 7 and 9, and perhaps others.

Instruction 10, for plffs. below, is objected to as wholly irrelevant. This was
not a case of a mere proposal for compromise, unaceepted by the other party ; but
an actual agreement between the: parties. The instruction tended strongly to con-
fuse and mislead the jury, and could have no other effect.

6. The 4th instruction given for deft. below, is law as it stands, and the qualifi-
cations 1 & 2, afterwards made to the same by the court, were improper. The
Ist, because it proceeds upon an entirely different hypothesis from the instruction
it professes to qualify, and of course is no qualification, but tended to divert the
Jury from the proper consideration of the case made by the instruction itself. Said
2d qualification atlirms that the agreement to rebuild did not bind the plfs. with-
out a new consideration, provided only the vault was at first built of good mate-
rials, and in a workmanlike manner. If the views above presented are correct,
this was not the law.

The 7th and Sth instructions asked by deft. are clearly law, and were pertinent
to the case. The court erred in refusing to give them.

7. The verdict of the jury was wholly unwarranted by the evidence, and never
could have been arrived at had the jury not ovigiuked or disregarded material
portions of the testimony, and the Gth instruction given for defe.: and the new

trial asked for should have been given.
. N. H. PURPLE, and
COOPER & MOSS,

Lor Appellant.
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SPRINGDALE CEMETERY ASSOCIATION In the Supreme Court

vs. R R "
JOB SMITH ef al. ) April Term, A. D. 1863.
DEFIENDANTS BRIEF AND POINTS.

L. In this case the evidence on hoth sides was fairly and fully pre-
sented, and the finding of the jury is right.

2. The instructions given on hoth sides fully and fairly present the

lawv of the case.

Substantial justice having heen done, the judgment should be affirmed.
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For Defendants in i‘rror.
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In the Supreme Court,

SPRINGDALE CEMETERY ASSOCIATION
April Term, A.D. 1863.

USs.
JOB SMITH et al.

DEFENDANTS BRIEF AND POINTS.

1. In this case the evidence on both sides was fairly and fully pre-
sented, and the finding of the jury is right.

9. The instructions given on both sides fully and fairly present the
law of the case.

Substantial justice having been done, the judgment should be affirmed.
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To the SHERIET of Peoria County, Greeting,
We Command you to Summon % (Qw 7\}“
A

i & e
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if may be found in your County, to appear before our Circuit Court on the fllbt day of the
term thercof, to be held at Peoria. within and for the said County of Peoria on the Lbou Ao
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and make return of this writ, with an indorsement of the time and manner of serving the same, on

or before the first day of the term of said Court, to be held as aforesaid

) . Al . 1 . . » *
’ ) ) Witness l‘,.\'u(‘,u P. Stoax. Clerk of our said Court, and the seal thereof] at Peoria,
» / 4 .
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STATE OF ILLINO"I"S,}‘

PEORIA COUNTY.

?C ( Reco r@ﬂ@v Office,
vaeer 4 (5 ond
I, Basas IKM\ LClerk ot the Circuit Court in and for

s M the County of Peoria and “State of Illinois, and ex-officio Iie-
— S )v corder of Decds in said County, do hereby certify that the an-
7 /?bé /< nexed was filed for Record in my office on
\/ ’.) N o "

(7 s ) the Vé«\th day of Nowondor A D. 188%and
Q)) c >> has been duly Recorded with t jua accompany ing certificatefon
\\7 v/g)o Page d24, in Book in said Recorde:’s
S office. In witness whereof, [ have hereunto affixed the Seal of
the said Circunit Court at my officein Peoria, this (H\L-Mk
/) day of QN‘W (LU\'— 18 '
)l

( j@"mu ( ﬂ/f (//';vafym Bl Cleve k\\\\\. —’\uco\'&\w
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