13167

Supreme Court of Illinois

0

Dewey

Vvs.

Hemilton

711641 =307







Pages 1, 2,
3and 4 of
Record.

ED. M. DEWEY,

L.D. H AMII:";ON, 1Ennon Frox Crrcurr Courr, Coox Couxry.

JEFFERSON L, DUGGER. |

Action of Assympsit, begun Oct. 22d, 1858. Procipe and Dedaration filed
that day.

Suit brought upon promis; ote, dated and made payable at Atlanta,
(Logan County,) Illinois. % S C Lozsee

Summons issued to Sheriff 4f Cook County for both defendants. Al to
Sheriff Logan County for both defendants.

Summons to Cook Co. returned, served on Dugger in Cook Co. Hamilton
not found Oct. 22d, 1858.

Writ to Logan Co. returned, served on Hamilton in Logan Co., Nov. 8,1858;
also, a copy of deolaration in this case, served en him in Logan Co., Nov. 9,
1858.

Nov. 18, 1858, defendant Hamilton files plea in abatement as follows.

And the said Lorengo D. Hamilton, one of the defendants in the above en-
titled cause, cownes and says, that this court ought not to have, or take further
cognizance of this action aforesaid; because, he says, that the said supposed
cause of action, and each and every one of them, arose in the county of Logar,
in the State of Illinois, and not within the county of Cook aforesaid, and were
specificially made payable at Atlanta, in said Logan county, and not in the
county of Cook aforesaid, and that he, the said Hamilton, resides in said Logan
county, and not within said Cook county, and that process was served in this
cause on him; the said Hamilton in said county of Logan, and not in said
county of Cook, and that said Jefferson L. Dugger, is also a resident of said
Logan county, and not of said Cook county, and that processin this cause was
served on Dugger, in said Cook county, aud not in Logan county aforesaids
where he resides, and this the said defendant Hamilton is ready to verify, where-
fore he prays judgment, whether the court can or will take further cognizance
of the action aforesaid.

; L. D. HAMILTON.

Sworn to, ete,

Plaintiff demurred to this plea. L

Court sustained demurrer, and ruled defendant Hamilton to plead over.

No further plea was filed, and judgment was rendered against both defend-
ants. \

And now comes the said Hamilton, one of the defendants in the above enti-
tled cause, and says, thatin the proceedings of said court and the record
thereof, there is manifest error in this, to wit:

1. That the court erred in sustaining the demurrer to defendant Hamilton’s
plea,

2. That the court erred in rendering judgment for the plaintiff against de-
fendant Hamilton,

3. That the court erred in not rendering judgment for defendant Hamilton.

By SCAMMON & FULLER,
His Attorneys.
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'STATE OF ILLINOIS.

ED. M. DEWEY,
.Defendant in Error,

. Error to Cook County Court.

VS.
L. D. HAMILTON, |
[mpleaded, &¢., Plaintiff in Error. |

POINTS OF DEFENDANT IN ERROR.

This suit was brought in Cook Connty, the place of resi-
dence of the plaintiff. Defendant Dugger was served in Cook
County. Summons was senf to\Logan County for defendant Iam.-
ilton, who was there served. The action was upon a promissory

. note. Iamilton appeared and plead, that Dboth defendants resided
in Logan County, and that the fact that Dugger was served in Cook
County, did not confer jurisdiction as to Mamilton.  Plaintiff de-
murred to this plea. The Court sustained the demurrer, and gave
judgment against both defendants. Defendant Hamilton assigns

" error.

The only question arises upon the construction -of the word

«yosides,” as stated in points of plaintiff in error.




We think the decision in case of Kennedy, et. al., vs. Greer,
13th Ills., 432, (see page 447) is an approval of the case of Linton
vs. Anglin, 12 TIL., 284, where the Court construe the word resides,
‘ to include the place where the defendant, for theltime being, might
be, whether that was his permanent place of residence or not.” By
this approval overruling the case of Semple vs. Anderson, which
was decided subsequently to the case of Linton vs. Anglin, but prior
to the case »f Kennedy vs. Greer.

This decision is sound in principle. It gives full and fair effect
to the Statute, without injury to any one. Any other construction
would, in cases$ of joint liabilities by defendants, who were transient
in their habits, make it almost impossible for a plaintiff' to get judg-
ment against more than one defendant, whom he might happen to
stumble upon. A very little ingenuity on the part of such debtors,
would enable them to avoid joint judgments. Again, Courts always
look with disfavor upon objections of this character, without merits,
and would be astute to give such construction to the Statute as

would prevent the failure of justice, even if it had not been already-:

decided.

SMITH & DEWEY,

For Defendant in Error.
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STATE OF ILLINOIS.

—_————

SUPREME COURT.

ED. M. DEWEY,
Defendant in Error.

ts.
L. D. HAMILTON,
Impleaded, &e., Paintiff in Error.

——D e D T ———

Points of Defendant in Error.

—ee————l>G > ——

SMITH & DEWEY,
Attorneys for Def’t in Error. |
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