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;%uprémé Cowt of Jlnats,

THIRD GRAND DIVISION.

A P RIL MDERM A 0D LSO

IIIRAM BATES, ArvurLAnt,
8.
JOUN W. COURTRIGHT AND ORANGE D, POTTER,

APPELLEES.

'Appelleeé Brief.
I

"This was an action of trespass brought in the Court below
by the appellees against the appellant, for taking and  carry-

ing away certain corn of the appellecs. It is claimed by

the counsel for the appellant that the Court erred in cx;‘*h}cli‘_ o




We think there was no error in this. It should be ob-
served, that the execcution in the hands of the Con-
stable Stevens, as well as the fee bill in the hands of Sheriff
Lynn, under which the corn was subsequently sold, were each

in favor of the appellant.

The law certainly will not permit a creditor, to first wrong-
fully seize his debtors property, and then hold it in his custody
until he can subsequently acquire legal process against the

debtor and have the property sold to satisfy demands in his

own favor, and thus derive a benefit from his own’ wrong.

The subject is fully considered in the case of Otis vs. Jones

aupra in which the following language is held :

“He [the plaintiff in that suit] had been wrongfully de-
prived of his property in June—his right of action was then
complete and had the suit been brought within the three
months which elapsed before the second sale it is admitted
that he would have been entitled to recover the full value of

the property. IIow has he lost that right £  The Statute of

limitations has not run, nor has the planintifi’ done any




act, whatever, to bar or prejudice his clains. How then
has he lost everything but the mere form of the remedy?
The argument is that by the second sale, on legal process,
the property has in effect been applied to the plaintiff’s uses
and therefore he ought to recover nominal damages. Zhe
onswer s that a wrong doer cannot discharge himself by

any act of his own, without the consent of the injured party.

“But suppose there was no tort in the case, and the ques-
tion arose in an action of assumpsit.  Although by means of
the second sale the sum of $36, for which the property was
struck off, may have been applied to the plaintiff’s use
by way of satisfying so much of his debt, yet as that Dbenefit
was conferred without request, it could create no legal ob-
ligation on the part of the plaintiff' to refund, or in any other
way account for the money.

Bartholomew wvs. Jackson, 20 John ., 38.
[F’;f?wisco vs. Wright, 2 Giln, 691, 694.]

“If the defendant could not in an action recover the value
of the benefit thus conferred on the plaintiff, he cannot do the
same thing in another form as by setting it off) or using it by
way of satisfaction in an action brought against him Dby the
plaintiff.  If this could not be done in assumpsit, it surely

cannot be done in an action of trover [trespass.]

“By procuring a sale on legal process the defendant can-
not be better off than he would be if he had offered to restore
the property to the plaintiff. And yetno tender will, at com-
.mon law, either bar an action for a tort, or take away the

right to full compensation in damages.  The case of Zuay-
ward vs. Seaward, 1 Moore and Scolt, 459, does not proceed

upon the ground that a tort can be cured by a tender

without acceptance, but on the ground that there had been no



conversion of the property. “In the case of Hanmer vs.
Wilsey, 17 Wen. 91, we had occasion to consider the cffect,
both of an ofler to restore property which had been wrong-
fully taken, and of a subsequent sale of the property on legal
process against the owner.  We came to the conclusion that
neither the tender nor the subsequent sale conld in any way

affect the remedy of the party whose property had been

tortiously taken.”

s I1I.

As applied to the facts of this case, the authorities cited
by appellants counsel, do not sustain the proposition necessarily
contended for by them, viz:

That a party may wrongfully scize the property of
another, and without right retain it in his custody for several

months until he can subsequently procure legal process to be

iscucd én his own favor against the owner, and have the



property sold upon sueh process, and then be allowed to show
these facts in mitigation of damages, leaving simply to the
owner the barren right of maintaining an action to re-

cover nominal damages for such an injury.

In the case of Trish vs. Cloyes 8 Vermont, 30, the preperty
was taken from the tort feasor by a tax collector and sold
to pay the tax due from the owner of the property. Soin
ihe case of Squire vs. Hollenbeck, v Pick., 552, it was held
{hat the defendant in the trespass suit might show in mitiga-
tion of damages that the property was in onc Crippen, and
fhat one Baldwin (a third person) being a creditor of Crippen,
caused the same to be attached by a deputy sherift; and
taken out of the defendant’s possession, and sold according to
Jaw, and the proceeeds applied to the payment of Crippen’s
debt, who was the owner of the property.

In the case of Kaley vs. Shed, 10 Met., 317, the goods were
falken from the defendant in the trespass suit on an attach-
ment i favor of a thivd  person, against the owner of the
goods, under circumstances which were held to exclude all
suspicion of collusion between the defendant and the attach-
ing creditor or officer, to cause or exposc the woods to be
attached, and it was held that this might be shown in miti-

cation of damages in the trespass suit.

In the case of Pierce vs. Bﬁamin 1+ Pick., 359, 361, the
plaintiff in the trespass suit and the owner of the property by
Tiis own act voluntarily claimed and took the benefit of the
cale which had been made by the defendant, a tax collector,
fo satisfy a tax due from the owner of the property sold, and

while it was held that this did not waive the original tortious

taking, it might be shown in 1mitigation of damages.

So, in the case Board vs. Head, 3 Dana, 494, which was an

aotion of trespass against an officer for making

an illeeal lovy




upon and selling property on an execution against the plain-
tiff in that suit where the property was bid in at the sale by
the execution debtor and plaintiff in the trespass suit, or for
his benefit.

The case of Prescott vs. Wright, 6 Mass., 20, 23, was an
action of trover against an officer for levying upon and sel-
ling the property of the execution debtor, after the return day
of the writ, and although it is intimated in that case that the
fact that the proceeds of the sale were appropriated to the
satisfaction of the execution against the plaintiff in the trover
suit, might mitigate the damage, the propriety of this ¢ntima-

tion is strongly questioned in a note to the same case.

Prescott vs. Wiight, 6 Mass., 28, note 5.

The cases of Wheelock vs. Wheelright, 5 Mass. 104, Cald-
well vs. Eaton ibid. 399 and Barren vs. Davis, 4 N. I., 338,
cited by appellants counsel will be found on examination to

be wholly inapplicable to the present case.

Ve

Even if it were held that the appellant had the right to
show that he had applied the property he had wrongfully
taken from the appellees to the payment of the debts they
were owing him, or judgments he may have had against
them, there was no error in cxcluding the execution and fee
bill produced in evidence, and the testimony of the consta-

ble and sheriff as to their proceedings thereunder,‘inasmuch as
the appellant did not prove, nor even propose to prove, the
existence of any such debts or judgments against the appel-

lees upon which such execution and fee bill were issued.




The exccution and fee bill were not evidence of
the existance of such judgments; and the plaintiff
in the judgments certainly cannot be allowed to have evi-
dence to go to the jury showing that he applied the appellee’s
property to the satisfaction of supposed judgments against
them when there is no evidence of the existence of such

judgments.

Itis quite difficult enough to make the jury understand the
true issues in a case and the evidence legitmately bearing upon

them, without having the cause incumbered with irrelevant
matters of this kind, and we submit that the court very
properly excluded this evidence from their consideration.

That the plaintiff in an execution is bound to show t he
judgment upon which it is issued, in such a case, there can be
no doubt.

Olay vs. Carpenter, 1 Mon. (Ky.) 10.

It may be urged, however, that the bill of exceptions does
not show that this particular objection was made upon the
trial as the ground for excluding the evidence offered. To
this we submit there are two sufficient answers. Tirst: A
party “is not precluded from showing in this court and insist-
ing upon the nsugicency of the evidence,” although the par-
ticular grounds of such objectiony’ do not appear to have

been urged in the court below.
Gillespie vs. Smith, 29 1lls., 478

The present case is clearly within this rule. Suppose the
proof offered of this execution and fee bill had been admitted,
togethor with the testimony of the officers of their proceedings

thereon, it would not have been legal evidence of the ex-

istence of the judgments, and could not have benefited the



defendant. In other words the proof would have been legally
insufiicient to show that the proceeds of the sale of the
property had been applied in satisfaction of the plaintift’s
. debt, inasmuch as there would have been no evidence of the

, existence of any debt against them.

Second: The appellant is the complaining party, and
. made and tendered the bill of exceptions in this case, which
. does not pretend to show what objections—whether general
.or specific—the appellees made to this evidence on the trial

‘below, but simply shows that the court excluded the same.

The presumption is “that the party complaining has incor-
;porated everything into his bill of exceptions which is neces-

.sary to present the jull merits of his case upon the point about
which he complains.”  The bill of exceptions is not to be
_considered as a writing of the judge, but it is to be esteemed
as a pleading of the party alleging the exception, and if liable
.o the charge of ambiguity, uncertainty or omission, it ought,
like any other pleading, to be considered most strongly
against the party who prepared it.”
LRogers ws. Hall, 3 Scam., 6.
Cuinnins vs. MeIinney, 4 Scan., 60.

Now, inasmuch as this Dill of exceptions fails to show
whether or not, any objections general or specific, were made
to this evidence by the appellees, the court should give them
the Denefit of this omission on the part of the appellant,

and should indulge every reasonable presumption, to sustain
the action of the court below; and if there did exist any
legal ground for its exclusion, whether of a general or special

character, it is not unreasonable to presume that it was ex-

¢luded on such ground.




Ilowever, had the evidence been permitted to go to the
jury, and the bill of exceptions been made by the appellecs,
it would of course be incumbent on them to showp/ the
specific ob_]ectlon made to the evidence, in the'court below, in-

case it was not obx1ous to a general objection, as is well settled

in this court.

The appellant has assigned for error the sustaining of the
demurrer to the second, third and fourth pleas, and the action
of the court upon the instructions, but as these matters do not
appear to be relied upon in the appellants brief we presume

they will not 1equire any special attention from us.

The second and third pleas are clearly insufficient as a
complete bar to the action, whether the matters contained in
them could properly be shown in mitigation of damages or
not.  And the fourth plea of Ziberum tenementum is inappli-

able to counts declaring for a trespass to personal property.

JAS. K. EDSALL,

Atty for-Appelees.
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This is an action of trespress brought by appellees, who
were plaintiffs in the court below, against appellant, defend-
ant below, for damages to the undivided one half of sixty
acres of growing corn, which appellant had, onor about the
2nd day of October, A. ., 1862, destra%ned, as the property of
appellees, for rent. The snit in distraint for rent, finally re-
sulted in favor of appellees and against appellant, at the
February term of the Lee County Cirenit Court, 4. p., 1863.
The evidence in the bill of exceptions shows, that immedi-
ately after the determination of the suit in distraint for rent,
in the month of Februry, 1863, appellees made a demand for
the return of the corn in question, and that appellant oftercd
to return the same, except that portion paid for the harvest-
ing of said corn. The record shows that on the trial of this
cause in tresprass, at the June Term of Lee County Cirecuit
Cowrt, A. p., 1863, the defendant below introduced, as a
witness, Willin.m Stevens, an acting Constable in and for the
County of Lee and State of Illinois, to prove that said Con-
stable, on the 24th day of April, A. »., 1863, levied upon and
sold, as the property of appellees (plaintiffs below), 1193 bush-
les of the corn in controversy, under and by virtue of an exc-

cution, in favor of appellant and against appellees,. for the: sum



of forty-seven dollars and eighty cents, to E. I". Leach; and on
the 25th day of the same month he returned said exccution
satisfied : and also introduced, as a witness, Charles . Lynn,
Sheriff of said Lee County, for the purpose of showing that
he, said Sherriff, levied on and sold, as the property of
appellees, the balance of said corn remaining unsold after the
sale by said Constable William Stevens, under and by virtue
of a fee bill, issued out of the Lee County GCircuit Court, on
the 10th day of March, A. p., 1863, and placed in the hands of
said Sheriff on the 11th day of March, A. »., 1863, against
appellees, on the 24th day of April, .., 1863, to L. B.
Stiles, for the sum of forty-four dollars, and on the 25th day
of the same month, returned said fee bill satisfied, and paid
the money to the Clerk of the Lee County Circuit Court;

which testimony of said William Stevens and Charles F.

Lynn, and the said execution and fee bill, together with the
returns thercon, the defendant below offered in evidence to
the jury in mitigation of damages; but the court refused to
allow the same to go to the jury, and to the ruling of the court
in refusing to allow said evidence to be considered by the jury

in mitagation of damages, the defendant below excepted.

The corn in question was the property of the appelees, and
as such was liable for the payment of their debts. The con-
stable had an execution and the sheriff a fee Dbill against
appellees, and to satisfy each of which, they had a right to
levy upon and sell the corn in controversy, or any portion
thereof, it being the property of the appellees, and credit the

proceeds of the sales upon the execution and fee bill.

This they did. We insist that the corn in dispute having
been levied upon and sold, in a lawf{ul manner, by the oflicers
aforesaid, and the proceeds thereof having been legitimately
applied to the payment of the appellees’ debts, we have a
right to show these facts in reduction and mitigation of

damages.




And in support of this view, we submit the following

authorities:

L

Mzr. Greenleaf, in his work on evidence, vol. I, $272, §270,

says: “If the property, in whole or in part, has bzen applied
to the plaintifi’s [appellees| debt or otherwise to his use, this
may be considered by the jury as diminishing the injury and

consequently the damages.”

Jy

One page 612, vol. IT, §653, he uses this lanzaage: “So
it the value of the property has been lawfully applied to the
owner’s use, this, as has been shown in another plice, may be

shown to : ‘v e the damu;

o

In note 3, page 612, §655, he says, after discussing the

authorities upon this question : . “Perhaps the teue prinziple
will be found to be this: that where the appropriatinn of the
aoods or their value, to the plaini’il’s use, was Dby his ¢on-
sent, expressed or implicd, it goes in reduction of the dam-
ages; and that such cen~ent may always beimplied, where the

goods have been legally seized and sold under process against
him.”




The case of Squire vs.* Hollenbeck,« 9 Pick., 552 was an
action in trespass, and the comrtsays: “The question to be
considered is, whether, if the property comes to the use of the
owner, evidence of that fact may not be received in mitiga-

tion of damages; and we all think it may be.”

The case of Irish vs. Cloyes, 8 vt., 30, 33, decides that a
levy and sale of the plaintiff’s property and the application of
the proceeds to the payment of his debt, cannot be shown in
justification but may be shown in mitigation of damages.—
The opinion of the Court in this case, contains this language :
“This application of the property, made subsequent to fhe
demand and refusal, even without the consent of the plaintift
[owner] would clearly go in mitigation of damages;” and
again in the same opinion:  “This application of' the prop-
erty to the plaintiff’s use should go in mitigation of damages

and can go no further.”
In Pierce vs. Benjamin, 14 Pick., 361. Morton J. in deliver-

ing the opinion of the Court, says: “The general rule of

damages is the value of the property taken, but there are ex-
«ceptions and qualifications to this rule. Wherever the prop-
«erty is returned and received, by the plaintiff, the rule does
not apply. And when the property itself has been sold and
the proceeds applied to the payment of the plaintiff’s debt, or
otherwise to his use, the reason of the rule ceases and justice
forbids its application.  In all such cases the facts may be
shown in mitigation of damages.  These principles are sup-
ported by many adjudications and are founded in equity and

prictical convenience.”

In 8 Dana’s Abr., 851, c. S5, §10, the law upon this ques-
tion is stated thus.  “And so an executor de son fort may
mive in evidence to lessen or mitigate damages, payment of

“testator’s debts, when sued by a legal executor or adminis-

frator,”




In the case of Prescott vs. Wright, 6 Mass, 23, Parsons C.
J. in delivering the opinion of the Court, says: “But as the
defendartt paid-a-debt dué from the plaintift out of the pro-
ceeds, this fact may mitigate the damages, to assess which let
the cause go to a jury.”

The Court held, in the case of Board vs. Head, 8 Dana’s
R. 489, 404, that when a Constable having an execution
against the plaintiff wrongfully seized and sold plaintiff’s
horse and credited the proceeds on the execution, in trespass
by plaintift for the illegal seizure, that the Constable had a
right to show the sale and application of the proceeds to the

payment of plaintift’s debt, in mitigation of damages.

BARGE & FOUKE,
Attys for Appellant.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TEARM THEREOF, .A. D. 1864.

HIRAM BATES, dppellant, ]

ge: L Appeal Jrom Lee
JOHN W. COURTRIGHT Axp AP #t:
ORANGE D, POTTER, Appellees.

ABSTRACT OF THE RECORD.

Svir commenced by appellees, who were plaintiffs below,
against appellant, defendant below, at the June Term of the
Lee County Circuit Court.

Declaration in trespass—containing three counts—by appel-
lees against appellant, for damages for distraining and carrying
away certain growing corn.

First Plea, general issue.

Second Plea aileges that, on or about the 12th day of Septem-
ber, A. p. 1861, appellant demised and leased to said appellees
the land described in said appellees’ declaration for one year,
and was to have one-half of all the crops to be raised ; that said

appellees planted said corn, mentioned in declaration, in spring
of 1862, and that afterwards, on 15th of September, 1862, the
appellees abandoned said premises and left said corn ungathered
and unharvested, and that said appellant harvested the said corn
and equally divided the same, and from the share of said appel-
lees, said appellant took one-fiftth of said share of said
appellees, so abandoned, to re-imburse himself for the care and
labor of husking and gathering; that appellant afterwards maude
a tender of said corn, so divided, to said appellees, but that they
refused to accept it; that afterwards one William Stevens, con-
stable, levied upon said corn as the property of appellees, and
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took it from the custody and control of appellant ; that said ap.
pelles, when they abandoned the farm of appellant, and ever
since said time and at the present time, are insolvent, and that
a suit against them to recover rent due to appellant would be un-
availing, which were same trespasses complained of in plaintiff’s
declaration.

Third Plea alleges, in substance, that the farm was rented by
appellees from appellant; that appellant issued a distress war-
rant and had the same levied on the corn; that he failed in his
distress suit, and that afterwards he tendered said corn back to
said appellees, and that the same was afterwards taken by virtue
of executions and fee bills against said appellees, and sold to
satify and did satisfy debts due by appellees, &c.

Fourth Plea of lberum tenementum,
Appellees add simzltter to first plea,

Motion for security for costs,

Motion for continuance.

Dewurrer to second, third and fourth pleas,
Demurrer sustained.

Jury trial; verdict guilty. Damages $250.
Motion made for a new trial.

Plaintiff’s remit $50, part of verdict.

Motion for new trial overruled, and judgment for $200 and
costs.

Defendant prays an appeal. Allowance of appeal.

Bill of Exceptions to be scttled and filed ir thirty days.
Appeal bond.
Bill of Fxceptions.
The plaintiffs below then called Isaac Courtright, who testified
that plaintiffs had rented farm of defendant for one year; de-

fendant to furnish half the seed and half the feed and the teams,
and was to get half the crops; they were on Bates' farm in
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April, 1862; they raised grain—raised 60 acres of corn off' the
place; Potter moved away in last of September, 1862; Court-
right moved away on 3d of November; his wifewas-at-my house
during the month of October, while John was working out; he
was helping Turnbaugh to thresh; he was not to farm the place
any longer than that year.

On cross-examination, witness stated that plaintiff; John Court-
right, begun to work for Turnbaugh some time in October; work-
ed about two weeks; brought his wife to witnesse’s house about.
the Lst of October; brought a bed and other things with him ;
he went back to Bates’ about two weeks before the 3d of No-
vember; did not work on Bates’ place after first leaving, except
to dig his potatocs.

The plaintifls next in introduced

Josepl Twrnbaugh.—Were about 60 acres of corn raised by
plaintifis; were two pieces—Dbest piece would yield about 25
bushels per acre; corn last fall was worth about 25 cents per
bushel in that neighborhood; corn harvest commenced about
last of November.

Cross-Bxamination.—This land is next to mine—of same
quality ; don’t know why it didn’t yicld as much as mine; my
corn was planted sooner and tended better ; picce that yielded
25 bushels per acre was the best; don’t know the other piece.

Hiram S. Mead was next witness.—Have seen the corn on Bates’
place; distrained one-half of 60 acres of corn on Bates’ place,
which belonged to Courtright and Potter ; October 3d, 1862, is

the date; corn was standing on the ground ; Bates directed me
to make the distress.

Oross-Examination.—Got Mr. Winebrenner to harvest this
corn; gave him a written authority; authority spoken of by
witness ; the corn wag cribbed on place; I tendered plaintifls’
(below) the corn that was then on the place; made this tender to
them in town, and told them I would go with them and give it
to them, and they refused to go or to takeit; this was before
the 28th of April, 1863; defendant, Bates, was present ; there
appeared to be a difference of opinion between the parties as to
the amount of corn; T tendered them the amount of corn that
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was there cribbed up, being one-fifth less than half of one piece
and one-third less than half of other picce; tender was upon
condition that amount in crib should be reccived as a full dis-
charge of plaintiffs’ claim.

Marshall Gurton was plaintiff 's next witness. Knew cornfields
in question ; one piece would yield about 25 bushels per acre;
this was the upper piece; never saw the other close by; corn
was worth last fall 25 cents per bushel; corn last spring was
worth from 25 to 40 cents.

Cross-Examination.—Generally commence husking corn about
the fore part of October; corn was then worth about 25 cents.

Plaintiffs next called Asa Leidy.—Ain’t very good judge of
corn in the field; put one piece at about 25 bushels per acre,
and the other 15 to 16 bushels per acre—this was lower piece ;
am a carpenter ; am farming now ; corn last winter sold for 25 to
50 cents; went to see corn at request of plaintiff, Potler.

J. R. S. Robbins was called by plaintiffs.—Upper piece would
turn out 20 or 25 bushels per acre; corn was worth from 25 to
40 cents; don’t know of other piece being destroyed ; saw horse
in the poorer piece once or twice, when I was going to a funeral ;
never went through the corn; horse belonged to Bates.

Cross-Feamiuation.—Don't know which piece they husked
first; saw horse in there several times, and in adjoining clover-
field.

Plaintiffs’ next witness was Isaial Brink—Saw Bates’ horse
in lower piece of that corn last fall; upper piece would yield
about 25 or 30 bushels per acre.

Plaintiffs then re-called Marskal Gurion.—Saw cattle and
horses in this corn; it was then partly husked ; this was on 8th
of December, as I was going to a funeral.

Cross-Examination.—Some were in the corn not husked,
some in the husked corn and some in the clover; Bates was at
the funeral too; don’t known how long he was there.

Isaac Courtright re-called by plaintiffs.—Saw a little piece of
this corn ; was through a little corner ; think it would yield from
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30 to 35 bushels to the acre in one piece, and about 15 bushels
in the other.

The plaintiff then read to the jury in evidence, the following
distress warrant :

Distress Warrant.
The plaintiffs thereupon rested their case.

The defendant (below) introduced as a witness, Lyman Bates,
Have been through the cornin controversy ; helped them husk ;
would not pick lower piece for it; best, or upper piece, would
go about 12 or 15 bushels per acre; lower piece, not over 5
bushels per acre; the corn was very poor; weeds were high ;
corn was poorly tended ; never in best piece.

Cross-Framination.—Am one of defendan’s; don’t know how
much corn yielded.

Warren Pretyman.— Am a farmer for 20 years; poorest piece
of this corn would yield about 5 bushels per acre; the best
piece not more that 15 or 16; they got a man to see that this
corn was picked and cribbed ; there were about $5-b..shels sold
at 40 cents per bushel; Live ncar delendant. '

Henry Winebrenner.—Bates got warrant out; I picked some
of the corn under this written authority shown witness Mead ;.
in all there were about 600 bushels; upper or best piece about
25 bushels per acre; lower or poorer piece about 5 bushels per
acre; last February or March, as Bates and I were going to town,.
we met Hiram S. Mcad and plaintiff; Mead said, “ We are just
going up to give the boys (Courtright and Potter) that corn.”
Mr, Bates said, * Well, it is out there cribbed up ready for you.”

Iiram S. Mead was delendant’s next witness.—Remember
conversation last witness mentioned ; plaintiffs wanted me to go
with them and deliver them this corn; we went and met Bates
and Winebrenner; Bates said the corn was cribbed up there;
there was something said about an execution; Courtright said
he had the money to pay the execution, if Bates would give up
the corn ; can't state whether Bates refused to give up the corn;
Bates wanted to keep what was kept .for harvesting the corn;

ez
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Bates said it I delivered this corn, he would hold me responsi-
ble; can’t remember if it was in this conversation, that Bates
said he would hold me responsible if I delivered it.

Cross- Brxamination.—Courtright commenced this conversation
about getting the corn.  The reply was then made that the corn
was there in the crib. Can’t say that Courtright said he had
money in his pocket to pay that execution or not, at that time.
There was conversation at different times. This was not the
day I was in Townsend’s office ; Ithink Courtright told Bates
e was ready to pay that execution as soon as he gave up the
corn ; Bates didn’t want to give up the one-fifth and the one-
third that was kept for gathering.

Direct Bramination Resumed.—I did tender that corn to
Courtright and Potter as before mentioned; don’t remember
the date; am not certain that Bates said he would not give up
that corn until tbat exccution was paid. 1then had an execu-
tion in favor of Bates. Heard so many conversations that I
can’t remember what was said at any one time.

Jacob Cope.—Illelped to pick about two thirds of this corn.
Wincbrenner picked after I left; in all there were between 600
and 700 bushels. It was put in two separate cribs, and divided
equally, except one-fifth of one piece and one-third of the other
piece.

Cross Framination.—Know there was about 600 or 700 bush-
clsin all. Never saw it measured. It was of good quality.
119 bushels of this corn was sold for 40 cents a bushel. Sold
in May. All out of same crib and by constables Mead and

Stevens. Mead sold $40 worth. Stevens sold 119 bushels at
40 cents a bushel. It was the balance that Mead sold for $40.

C. F. Merrill—Think that there was between 600 and 700
bushels in all of this corn; the poorest piece was not worth
husking. '

Cross-Framination.—Defendant is my father-in-law.

Defendant (below) next offered in evidence the authority
from Mead to Winebrenner, and asked to be allowed to read the
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same to the jury, which request the *court refused; to which
ruling of the court the defendant excepted.

Defendant next introduced William Stevens as a witness, and
offered to prove by said Stevens that he (Stevens) was an act-
ing constable in and for Lee County, Illinois; that he received
an execution from Platt Townsend, Esq., an acting justice of the
peace in and for said county, in favor of Hiram Bates (defen-
dant) and against John W. Courtright and Orange D. Potter,
(plaiutiffs in court below).

Exccution here shown witness was the one under which he
acted.

LExeccution and return thercon.

vdice %

By retwsn of said cxecution he levied upon and sold 1194
bushels of the corn in question, as the property of the plantiffs,
an: that said execution was satisfied to that amount; which
testimony the Court refused to allow to go to the jury; to
which ruling of the Court the defendant excepted.

Defendant next offered to read in evidence the execution and
return referred to by said witness, William Stevens, which the
Court refused to allow to be read to the jury; to which refusal
the defendant excepted.

The defendant next introduced Charles F. Lynn as a witness,
and offered to prove by said Lynn that he was the acting sheriff
of Lee County; that as said sheriff he received a fee Lill from
the clerk of the Lee County Circuit Court, in favor of Hiram
Bates, plaintiff, and -against John W. Courtright and Orange D.
Potter as defendants; that the fee bill shown him was the fee
bill in question; that by virtue of said fee bill he levied on the
corn in question as the property of said Courtright and Potter,
and sold the corn constable Stevens had left unsold, to Elias B,
Stiles for the sum of $44, and paid the same to the clerk of the
Lee County Ccircuit Court, and returned said fee bill satisfied.

Defendant then offered the fee bill and the return thereon, re-
ferred to by said witness Lynn, in evidence, to the jury.
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Copy of fee bill and return thereon.

Which said testimony of said witness, Lynn, and the fee bill
and return thereon, the Court refused to allow to go to the jury,
to which refusal the defendant excepts.

All of said testimony of said Stevens and Lynn, and the’execu-
tion and the fee bill, together with the returns on each, the de-
fendant (below) offered in mitigation of damages, and not as a
full defense to the action; all of which the court refused to re-
ceive and allow the jury to consider, to which ruling of the
Court the defendant excepted.

The defendant then rested his case.
And this was all the testimony offered in the case.

On the part of the plaintiffs, (below,) the Court gave the jury
the following instructions:

L. There is no evidence before this jury of any executions
whatever, and the jury have no right to take into consideration
any statements made in their hearing about any executions.

2. This jury has nothing to do with the question as to
whether the farm was or was not properly worked.

3. Whether the property was or was not. sold to pay debts
of the plaintiffs to defendant is a matter which the jury have no.
right to take into consideration.

4. That the law in this case is, that if the Jury believes from
the evidence that the defendant wrongfully took the corn in
question from the premises of these plainitffs, and husked and
harvested the same, that then and in that case, the defendant
cannot acquire, by any such wrongful act, any claim to compen-
sation from these plaintifis for any labor, trouble, time or ex-
pensc in the cutting, harvesting, or taking care of said corn,

5. If the jury believe from the evidence, that the defendant
took or distrained the corn in question from these plaintiffs for
rent, and that in fact there was no rent due from these plaintiffs
to this defendant; that such taking or destraining was a trespass
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in itself, and was wrongful, and the defendant is liable for any
damages which could arise to these plaintiffs from such
taking or distraining to the full valac of said corn.

6. If uperson wrongfully takes the goods of another, he can-
not subsequently discharge himself from liability for the tres-
pass by any offer to return them.

7. The jury in this case are not at liberty to take into con-
sideration any claim, account or debt, due from these plaintiffs
to this defendant at any time, in making up their verdict in this
case.

8. If the jury find for the plaintiffs in this case, they are at
liberty to assess the value of the corn in question at its highest
market value.

9. An offer to return property does not amount to a tender
unless it is direct and positive, and not coupled with any con-
ditions.

10. An offer to return a part of property taken by trespass,
cannot be treated as a tender of the property, as to which such
trespass may have been committed, and the owneris not obliged
by the law to accept a tender of a part, especially when offered
as the whole.

To the giving of said instructions the defendant excepted.
The defendant asked the following instructions:

1. The jury are instructed that damages are given as a com-
pensation, recompense or satisfaction to the plaintiffs for an in-
jury actually received by him from the defendant, precisely com-
mensurate with the injury, being neither more nor less; and if
the jury believe from the evidence that the plaintiffs have sus-
tained no injury from the defendant, then they must find the is-
sues for the defendant.

2. The jury are instructed that they must be satisfied that
the defendant himself, or by some agent by his direction, com-
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mitted the trespass complained of, if they believe a, trespass has
been committed, before they can find for the plaintiffs; and if
they do not so belicve they must find the defendant not guilty.

3. If the jury belicve from the evidence that defendant
Bates made a tender of all the corn in question, in as good con-
dition as it was before taken to the plaintiffs before the com-
mencement of this suit, then the jury cun find but nominal dam-
ages for the plaintiffs, if they believe the defendant did wrong-
fully take the property in question.

4. The jury are instructed that the measure of damages in
this case is the actual injury sustained, and if the jury believe
from the evidence that the plaintiffs have sustained no damages
by the taking of the corn in question, if they believe that the
defendant wrongfully took the same, then the measure of dam-
ages is but nominal, and the jury should so find.

5. The jury are instructed that if they should believe that
the defendant did take the corn in question wrongfully, and if
they believe the plaintiffs have sustained no damages, the meas-
ure of damages will then be the price of the corn at the time it
was ready forfmarket.

The Court gave the second and fourth instructions as asked by
defendant, but refused to give the first and third, as asked, and
refused to give the fifth at all, to which refusal of the Court to
give the first and third, as asked, and to give the fifth at all, the
defendant excepted. ;

The Court modified and changed the first instruction by ad-
ding after the last word, ‘“yet if the property is wrongfully ta-
ken, the law implies, and the jury should find for the plaintiffs.”

And adding in the third instruction after the words, ¢ before
the commencement of this suit,” these words, *“and not coupled’
with any conditions.”

To which modifications and additions, and to each of them,
and to the giving of the same so modified, the defendant ex.
cepted. '
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The errors assigned are as [ollows:

1. Court erred in sustaining demurrer and defendant’s spe-

cial pleas.

2. Couri erred in refusing to allow witnesses Stevens and

Lynn to testify.

3. Court erred in refusing to allow the execution and fee

bill, together with the returns thereon, offered to be read in
evidence.

4. Court erred in refusing to allow the application of the
sales of the corn under the execution and fee bill, to the pay-
ment of the plaintifi’s (appellee’s) debts, to go to the jury in
mitigation of damages.

5. The court erred in refusing to allow evidence in mitiga-
tion of damages to go to the jury. i

6. Court erred in giving plaintiff’s instructions.

7. Court erred in modifying some, and in refusing others of
defendant’s instructions.

8. Court erred in overruling motion for a new trial.

9. Court erred in rendering judgment in favor of plaintifls
and against defendant. .
BARGE & FOUKE,

Att'ys for Appellant.
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