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Supreme Gourt-—-Seeond Grand  Bivigion.

D

JAOSISHARNER A (O/A0
JANUARY TERM, 1860.

THOMAS OUSLY, sr., and

'TLILI: JSLY, jr.
RN ([)} SIRENE - Appeal from Adams.
VICTOR M. HARDIN. I

This is an action of trespass commenced to the Sept. term, 1857, ot the Pike Circuit

‘Court, by appellee against appellant and four others. ,

The declaration charges the defendants with an assault and battery on plaintiffs. Ser-
vice on appellants only, who appeared and pleaded the general issue. The venue was
subsequently changed to Adams, where the cause was tried at the March term, 1859:
verdict and judgment against appellants for $600.

The bill of exceptions shows that on the trial plaintift produced evidence tending to
show t]mi defendants charged him with having stolen, from one of the defendants, money
and a watch, and that they tied him up and whipped him to get the same back.

The plaintift proved, on the trial, by three witnesses that before and about the timt;* of
said whipping he was out of his right miml; and at times \\'il.d and crazy.

Defendants proved, by one witness, that he knew plaintiff about that time and fre-
quently conversed with him and found him rational and intelligent as ordinary persons,
and did not discovcr any weakness of mind or insanity. It was also in proof that plain-
tiff had some relatives in the neighborhood where deferidants resided, and came there
about five or six months before the whipping, and that Thos, Ously, sr., sometime prior
to the whipping, said that plaintiff was not as crazy as he let on to be, and that a zood
licking would do him good. Plaintiff, when whipped, admitted he had stolen the money
and watch. This was all the evidence to show appellant’s knowledge of plaintiff's condi-

tion of mind.  The court, at the instauce of plaintift, among other instructions, gave the

Jury the following : - : AL

—



To the giving of which last instructions the defendants at the time excepted.

There was no other instructions on either side in any manner qualifying, the sixth in-
struction being the one last above copied.

Defendants moved for a niew frial for the reason that the court gave for plaintift im-
proper instructions. The motion was overruled and defendants excepted, and now assigns “ *
for error that the court gave improper instructions tor plaintiff, and that the court erred
in refusing a new trial. C. L. HIGBEE,

Attorney for Appellant.
BRIEF FOR APPELLANT. ;

The plaintiff’s intellect ought not to influence the jury in the amount of damages they
should assess against defendants for the assault and battery. Jurors should not be gov-
arned in assessing the damages in a case like this, either by sympathy for plaintiff or
prejudice against defendants, and the last instruction tended to excite both. Even if it
was proper for the jury to consider the weakness of plu‘intiﬂ"s intellect, the instruction
>lmul<i have been so qualified as to require the jury to believe from the evidence that
such fact was at the time known to defendants.

MceNamara v. King, 2 Gil., 435; Blanchard, et. al., v. Morris, 15 1ll., 45; Cockran

v. Ammon, et. wr., 16 11, 317: 4 Cush., 274. C. L. HIGBEE,

For Appellant.






SUPREME COURT, JANUARY TERM, 1860.

THOMAS OWSLEY,
Appeal from Adams.

V8.
VICTOR M. HARDIN.
Brief of points for Appellee.

—

The judgment in this case was rendered upon the most abundant evidence that app(?{-l\/
lant, with others, had committed a very brutal assault and battery, in cool blood upon ap-
pellee. The battery was perpetrated on a hot day in July by beating appellec and at-
tempting to hang him. Its severity was evidenced by the gangrened mark of a rope
around appellce’s neck and similar gangrened marks on other parts of his person remaining
plainly visible for weeks atter the battery.

The case was tried betore a jury in a county where the parties were all strangers.

The only point made as we understand it, is that it was error in the circuit court to in-
struct the jury that if they found from the evidence that appellee was insane or of weak
mnind, that was proper to be taken into consideration in assessing damages. The evidence
shows that appellee was insane and that one of defendants below had said that he was not
as crazy as he let on, and that a whipping would do him good.

We refer to following authorities on the question raised by this instruction. Peoria
Bridge Co. vs. Loomis, 20 Ills. 251. Blanchard vs. Morris, 15 l1lls. 35. McNamara vs.
King, 2 Gill. 632, 18 Ills. 336, 11 Maryland 536, 18 Ills, £16.

Mental anguish and wounded feelings to be considered. West et. ux. vs. Forrest, 22
Mo. 345.

Right to prosecute criminallyis not to atfect amount of damages. McWilliams vs. Bragg,
3 Wisconsin 430.

WILLIAMS, GRIMSHAW & WILLIAMS.
For Appellee.
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