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| SUPREME COURT.

TALMADGE STEVENS,
Appellant. | Apppar, rrox COOK COUNTY

VB,
LEONIDASC. BRADLEY, CIRCUIT COURT.
For the use, ete. Appellee.

ABSTRACT OF RECORD.

[
-
[

This action was assumpsit, commenced in the Cook Circuit Court, on
the 31st day of January, 1857, by attachment.

4 to 14 The declaration eontains two counts upon a special executory contract

for the sale of goods, and the common counts.

dl 4 The first special count was, in substance, that on the 29th day of De-
cember, 1836, in consideration that the plaintiff, at the request of de-
fendant, would sell and deliver to defendant a certain quantity of goods,
viz:—all and singular, the entire stock of Boots and Shoes, then being

in a certain building, occupied by plaintiff, in the City of Clieago, at a
price then agreed upon of six thousand ecight hundred and forty onc
5 dollars, and seven cents, the said defendant undertook, &e. to pay for
said goods by forthwith conveying to plaintiff his (defendant’s) interest
in certain real estate, situate in Chieago, with a certain building thereon,
for five thousand dollars of the price of said goods, and by alse making
and procuring within one week from that time, nine promissory notes,
. 6 dated the 25th December, 1856, made by defendant, and endorsed by
. one A. M. Tucker of Baaver Dam, Wisconsin, payable to the order
of plaintiff—the first of said notes to be for two hundred dollars, paya-
ble in two months from date; the second for same sum in three months;
the third for same sum in four months; the fourth for same sum in five
months; the fifth for the same sum in six months; the sixth for the same
sum in seven months; the seventh for same sum in eight months; the
cighth for same sum in nine months; the ninth for the sum of two hun-
dred and forty onc dollars and seven cents, payable in ten months from
7 caid date. That on the 29th December, 1856, the plaintiff, nnder said
agreement delivered the said goods to defendant, and defendant con-
veyed to plaintiff said real estate and building. That after the lapse of
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one week the plaintiff requested defendant to make and procure to be
endorsed, and deliver to plaintiff said nine promisory notes, that defend,
ant refused and did not then ov at any other time deliver said notes, or
any or similar notes to plaintiff, and by reason thereof plaintiff had been
deprived of the use and benefit of said notes.

The second count is like the first, except thatitis averred that the said
nine promissory notes were to be delivered to plaintifi: on or before the
29th day of December 1856, and that it was thereafter agreed that if
plaintiff would deliver the possession of said goods that defendant would
procure and deliver said notes endorsed by Tucker within one week :

breach the same as first connt.

The defendant pleaded the general issue and a plea of set off. To which
last mentioned plea the plaintiff replied by traversing the indebtedness.

On the 9th day of January 1838, the canse was tried before the court

and a jury.

Upon the trial of said case the plaintiff called as a witness on his part
Thomas J. Porter, who being sworn, testified that he was acquainted
with the parties prior to the 29th December 1856. That the plaintiff had
for 2 or 8 years prior to that date been engaged in Boot and Shoe busi-
ness at No. 76 Lake St., Chicago. That at the date last named Bradley
sold to Stevens his whole stock of goods in said business, amounting in
all tosix thousand eight hundred and forty-one dollars 7-100. Five thou-
sand dollars thereof was at that time paid down by Stevens, by a con-
veyance of real estate in Chicago. Eighteen hundred and forty-one
7:100 dollars was to be paid in nine prowmissory notes; the first in sixty
days for §200, the next seven, each for same amount payable at the end
of each month thereafter consecntively, and the last or ninth, one monti
after the end of said seven for two hundred and fitty-one 7-100 dollars.

he Invoice Book containing the Invoice Bill of said Goods was here
offered in cvidence. At the foot of the bill of said goods was the follow-

ing receipts in writing, siened :

« Roceived, Chicago, December 20, 1856, from T. Stevens, five thou
sand dollars, it being in part payment for the foregoing Invoice of goods.

Received, Chicago, December 29, 1856, from T. Stevens, Six thou.
sand eight hundred forty-one 7-100 dollars, it being in full payment for

the foregoing invoice of goods, and possession given this day.
L. C. BRADLEY.

A. E. W. CHICHESTER.
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Witness swore to receipt, said it was correct. Receipt in full at the
bottom was made at the time, signed by Bradley and Chichester: witness
supposed Mr. Chichester was a witness. Mr. Stevens was present.—
Bradley asked Chichester to sign it as a witness, and it was doae as
above. Chichester signed his name directly under Bradley’s. It was
not elaimed that Chichester had any interest in the property. The sur-
plus over $1,600 was all to be put in one note—that is the last or ninth
note to be $241 7-100, the other $200 cach. After the purchase witness
acted as clerk and agent for Stevens. Mr. Bradley called on him for
the notes several times. Witness did not deliver them beeanse they
were not there. These papers (Invoice of goods and Memorandum of
receipts) were all the memorandum made of the sale. Stephens eaid
two or three days after the time of singing invoices that the notes had
been sent to Deaver Dam, Wis., to be endorsed by A. M. Tucker, who
was by at the agreements to endorse them as security, and the notes so
endorsed were to be delivered before Stevens took possession. Ste-
vens said he wanted to go to New York that night and wanted the pos
session of the goods, and it was agreed that the notes should be back at
any rate in a week from that time endorsed by Tucker, and he agreed
to give his individual notes till the other should come from Beaver Dam,
and they both agreed to that. Being asked by Plaintift’s counsel if the
notes were to be back in a week? the witness answered that they were
to be.

My, Thomas was also Steven’s clerk.

The notes were to be sent from Beaver Dam to him as he understood
it; he had never received them. They were not sent. Stevens said
the notes had Leen sent to Beaver Dam for Tucker to endorse them;
Stevens said he had signed them for Tucker to endorse. These inter-
viows were all at the store 76 Lake St., on the 20th December, 1857, and
all the agreements I know anything about were on this day. Isaw the
defendaut execute the collateral notes, and they were delivered to me by
him. They were delivered to me by Stevens, and I put them in the
safe. I gave the same up to Bradley who took them from me. Bradley
said to defendant that e did not wish to give possession of the goods be-
canse he did not know Stevens and was not acquainted with him, and
did not know whether lic was responsible; but he did not allude to any
prior nnderstanding as to the giving of the notes.  On cross-cxamination
this witness stated that Stevens eaid he had sent the notes made by him
to Tucker at Beaver Dam, to be endorsed, and he expected they would

be back in a week.

The Plaintiff rested lis case and Defendant’s Counsel moved to ex-
clude the evidence from the jury on the ground that Plaintiff had not
proved a cause of action, and had not offered to return the notes received
of Stevens. The court overruled the motion and defendand excepted.
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The defendant called as a witness, Marshall H, Thomas, who being
sworn testified that he knew Stevens, and came with him to Chicago,
from Beaver Dam, Wis. on the 24th December, 1856, in the morning they
learned that Bradley the plaintiff had a stock of goods to sell, and they
went there to his store, No. 76 Lake St., that day in the afternoon to
see him, Stevens offered some real estate in part payment to the
amount of five thousand dollars on the purchase of goods, and for the
balance or excess which the invoice to be made should show above that
sum, he agreed to give his notes. They then proceeded to take an ac-
count of stock. I wrote it myself; commenced it on the 26th Decem-
ber, 1856, and completed it on the evening of the 28.  Bradley proposed
to Stevens to give some endorser besides his own notes, Stevens then
proposed to Bradley, fur the excess aforesaid (the whole amounting te
$6,841 7-100) notes made by A. M. Tucker, ol Beaver Dam, Wis,, and
endorse them himself, Bradley replied that he would enquire and let
him know soon, and did so, and on the same evening returned answer
to Stevens that he comsented to take Tucker's notes endorsed by
Stevens, Stevens then said lie wounld send to Tucker for them, and they
would probably be there betore they got through the invoice. 1 think
this ocenrred on the evening of the 26th, the day they commenced the
invoice, and two days before they completed the same. On the cven-
ing of the 28th the Invoice being completed the notes had not yet come
to hand, but Stevens wanted to go on to New York, and wished to ar-
range so that he might go direetly on and yct have possession of the
goods for purpeses of sale.  Bradley said they could arrange it so, and
he need not wait for the return of the notes.  Witness left Chicago for
Beaver Dam, on the morning of the 30th December, 1856,  No arrange-
ment between Stevens and Bradley had then been closed. Witness
left Stevens in Chicago, to go to Beaver Dam and get those notes for
Stevens and bring them back immediately ; witness was to return and
o on in the store here as agent fur Stevens, he was acting in the mat-
ter for defendant, lie was gone just one week, on his return lie went into
the store and asked wh.n Stevens left, Bradley replied that he left for
New York in the afternoon of the snme day that witness left, witness
usked Brad'ey Low they had arranged it? Bradley said Stevens gave
his own notes to him and that Stevens was to endorse Tucker’s nctes
on Lis return from New York and therewith take up his own, Bradley
then asked witness if he liad brought Tucker’s notes with him, he told
Bradley that Tucker’s notes hiad been sent under cover to Stevens, di-
reeted to him at the Tremont House, Chicago. Witness went to Tre-
mont House, got the letter, opened it, found the notes of Tucker and
gave themover lo Bradley.  Witness asked Bradley if they were all right?
He said they were, and they were more in number and amount than ke
wanted; witness thought there were twelve or fifteen notes sent, Bradley
took the nine notes first due and gave them to Porter and told lim to
put them into the safe till Stevens’ return from New York. ‘Witness
asked Bradley if he showld not forward them to New York for Stevens’
indorsement and so take up and exchonge for the otherst  Bradley replied
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nn! e said it made no odds. Stevens he said would be back in a weck
or two ; he had then been gone a week and it could then be done. Brad-
ley also said Stevens was not to be gone over 3 or 4 weeks, that he
had gone to attend a lawsuit and it was uncertain when he would be back.
{ Bradley subsequently told witness that Stevens’ first set of notes were in
1. the Bank. This was sometime after witness’ first return, and when he
|

!

had a second conversation with B. ahout sending forward to New York

to get Stevens’ endorsement. This suit now pending was commenced

by attachment previous to Stevens return from New York, at True and
i' Thayers’ store on Randolph Street, Stevens and Bradley were both pre-
| sent, Stevens said to Bradley “I am ready to do as I agreed as to giving
my endorsement on Tuckers' notes, and taking up my own.” Bradley
i said butlittle on that oceasion,

On Cross-Examination witness further testified that the first agreement
31 between Bradley and Stevens was made before the Invoice was made ;
the agrecment was for Stevens to give his own notes for the cxcess over
five thonsand dollars, while Invuice was making ; defendant said he had
sent for the notes.  The agreement as to Tuckers’ notes to be endorsed
as above was afterwards, and on the 26th of December as he thinks.—
there were 12 or 15 notes sent by Tucker from Beaver Dam, amounting
to three thousand dellars in all, bearing date December 31st, 1856.  The
other notes over and above the z/ne which Bradley received from witness,
witness kept, and finally placed them in the sate.  Witness took imme-
diate possession of the stock and commenced doing business “there for
defendant, and so continued there till the store was burned by fire, the
latter part of January 1857; defendant had not then returned. Bradiey
tool: the nine notes, he said he belicved they were all vight. Tliey were
' two hundred dollars cach signed by Tucker and amount filled in by
Tucker. They had no payee inthem, but were perfect in other respects,
We informed Stevens of the fire by telegraph to New York, and he re-
turned immediately to Chicago.

31, 3

L=

: The payee’s name was not in the Tucker notes, they were blank in
A that respeet, the date of them was 31st December, 1856. M. Bradley
'_“r 22 remarked at the time that he believed that all was right. On Stevens' re-
3

turn from New York, the Tucker notes kept by witness and put into the
safe were given to Stevens.

The conversation about sending for the notes to Beaver Dam came up
on the 26th, the first day of Invoicing. The notes were to be for the
balance of excess of inveice over $5,000. It was then Stevens offered to
give Tucker’s notes and indorse them himself. He said “1 will give
you them and endorse them myselt.” Thetire was on the 24th of Janu-
ary, nearly four weeks after the purchase. Witness was present when
defendant said he had sent for the notes, thought it was on the 26th.—
The arrangement that the Tucker notes should be given was on the 2Gth.
the trade ‘was concluded on the 27th.
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34 R. K. Swift was sworn for defendant, and testified that he was sworn
on the former trial of this cause; that he then brought some notes into
court, he found them then in his possession, they were left at his bank
by Bela T. Hunt, they were left as a special deposit, and not as collate-
ral security on any account; they were left for collection, can’t say how
many there were.

Here witness Porter on being asked, stated that the notes produced by
Swift on the former trial were the same identical notes made by Stevens
and delivered to Bradley just before Stevens left Chicago, about 80th
December, 1856, for New York.

34 The witness Thomas turther testified that Stevens received notice of -
protest on some of these notes, but they have never been returned to
him so far as lie knew.

35 Thomas J. Porter, was recalled by plaintift and testified that he never
heard of any other notes except those he testified to ; never heard of any
notes to be made by Tucker and endorsed by Stevens., Witness thinls
now on reflection that he did hear something said before the close of the
inventory, about other notes ; but nothing binding or definite.

36 The toregoing is the substance of all the evidenece given on said trial.

The defendant’s Counsel moved the Court to exclude the plaintifi®s
evidence, on the same grounds as betore mentioned, which the Court

overruled and the defendant exeepted.

The court instrueted the Jury on behalf of plaintiff as follows :

87 It the Jury believe from the evidence that the sale of goods mentioned
in the declaration was made as averred in the declaration, and that the
nine notes were by the terms of that contract of sale, to be made and de-
livered in one weelk alleged in the declaration, and that said contract was
broken on the part of defendant, and that said notes were not made and
delivered as agreed upon nor any of them, within the period agreed upon,

| then the jury are to find for the plaintiff and the sale is to be treated

'I as a cash sale, and the measurc of damages is the sum total of all the

| - notes so agreed to be delivered with interest from and after the lapse

| of the day when the contract was to have been performed.

'- It the Jury believe from the evidence, that Stevens was to give his
} own notes endorsed by Tucker, within the time stated in the declaration
for $1,841 7-100 to Bradley, that Stevens failed to give these notes as
agreed, the Jury must find for the' plai ntiff and treat the sale as a cash
sale and assess the plaintifi”s damages at the amount for which the notes
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were to be given, with interest on that amount from the time when the
contract was broken. _ :

If the Jury find from the evidence, that the notes given by the defend-
ant to the plaintiff were within the power and controll of the plaintiff to
be surrendered up and cancelled, and have not been transferred, then
the rights of the plaintiff are not to be prejudiced, if he is entitled

to recover on the evidence, by a failure to tender them to the defendant
at this moment.

To the giving of which instructions and each of them the defendant
then and there excepted.

The defendant’s Counsel requested the court to instruct the jury as
follows :

“That unless the Jury believe from the evidence that the notes given
to Bradley by Stevens were delivered back to Stevens before the com-
mencement of' this suit, they will ind for the defendant.

That unless the Jary believe from the evidence that the notes made
by Stevens and delivered to Bradley, were delivered or tendered to

Stevens before or at the trial of this cause, they will find for the
defendant.

That if the Jury believe from the evidence that the plaintiff in this

case, transferred or parted with the notes, they will find for the de-
fendant.”

The Court refused to give either of said instructions, and the defend-
ant then and there excepted.

The Jury found for the plaintiff and assessed his damages at one thou-
sand nine hundred fifty-one dollars and fifty three cents.

The defendant’s counsel thereupon moved the court for a new trial,
which motion the court overruled, and the defendant then and there
excepted.

The defendant prayed an appeal to the Supreme Court which was al-
lowed on his filing a bond for $8,000, with D. A. Gage as security,
* within 20 days, which was done accordingly.
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The appellant makes the following assignment of errors .

44 1st—The Court erred in overruling the motion to exclude the evi- |
dence given on the part of plaintiff’ below.

2—As in giving the instructions asked on the part of the plaintiff,
and refusing certain instructions asked by defendant.

8—Also in overruling the motion for a new trial,

4—Also in giving judgment in favor of the plaintiff, and against de-
fendant.

SCATES, McALLISTER & JEWETT, -
Attorneys for Appellant,

APPELLANTS POINTS.

| P

The judgment in this case is manifestly unjust, contrary to law and I
the evidence, and the court should have allowed the motion for a new
trial.

1st—This being a sale of goods to be paid for by note, payable at a fu-

ture day, the vendor could not maintain assumpsit on the general count i

for goods sold and delivered, until the credit had expired. This sale I

was made on the 29th December, 1856. The first note was to be pay- L

1 able in Zwo months, the last in Zen. The snit was commenced 31st Janu- i
ary, 1857. Therefore no recovery could be had upon the common counts

for goods sold and delivered. g

§

Hanna vs. Mills, 21 Wend. 90 and cases there cited.

AL PR




S B S

(4 1L PO w |

-

2—The Plaintiff could not recover upon the common counts, as upon
a reseision of the special contract, because he did not before suit restore
the notes he reccived under said contract. He must rescind n fofo or
not at all.

Jennings vs. Gage, 13 Ill. 610, and cases cited.

3d—He could not recover upon the special executory contract set ont
in the first and second counts of the declaration, because the defendant
proved a performance of that contract. The witness Thomas testifies
that Tucker's notes were delivered to and aceepted by Bradley.. There
was no conflict of evidence on the point that these notes were delivered
to plaintiff; and he said it was all right, that he refused to have them
sent to New York to be endorsed by Stevens. Thomas was in no wise
impeached, and the jury were bound by his evidence. Rankin vs. Crow,
19, ZIl. 630. If so, can the plaintiff retain those notes, and yet recover
the full amount of them in this action ?

It he received and accepted the Tucker notes, there was then no
ground, so far as the case shows, upon which the plaintiff counld right-
fully rescind the contract. It he had ascertained that Tucker was inso-
lent and he had been deceived into taking them, theé perhaps would have
authorised it; but even then, he should have restored the notes betore
bringing the suit, yet the court scemed to think (see 7ec., page 20,) that
it was sufficient to veturn them atter verdict, which is clearly wrong,

II.

The court erred in the rule of damages laid down in the first and se-

cond instructions given on the part of plaintiff below, which was that if

they found that the contract was made as alleged, and the notes were
not given, then the sale was to be treated as a cash sale, and the mea-
sure of damages was to be the sum total of all the notes, which were to
have been delivered, with interest from and after the day of such perfor-

mance.
This contract was made while the interest laws of 1845 were in force.

The notes were not to be upon interest; and by said statuie, (Purple's
Stat. Vol. 1. Page 633, Sec. 2,) no interest could be allowed.

But the true rule of damages, in action upon the special s.greement‘ to
give notes, is the value of the goods, allowing a rebate of interest during

the stipulated credit.
. Hanna vs. Mills, et al, 21, Wend. 90.
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I11.

The Court erred in giving the third instruction on the part of the plain-
tiff; because such instruction was in effect that the Jury might find the
fact of ownership and control of the notes in the plaintiff, when the only
evidence there was on the subject, showed that the notes had been trans-
ferred and left by another party in a bank for collection,

Manswell vs, Briggs, 17, Vermt. 176.
1 FPenn., Stat. B.68. 8 Miss. T33.

IV.

The evidence showed, (and without any conlict on the point) that the
plaintiffhad transferred the Stevens notes taken as collateral to the per-
formance of the contract. Such transfer is prima facie n satistaction.

Py
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