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SUPREME COURT

STATE OF ILLINOIS.
THIRD GRAND DIVISION.

APRIL TERM, 1861.

CLEMENS STOSE, impleaded with FreD. WEIS,

Appellant,
vs. '

THE PEOPLE OF THE STATE OF ILLINOIS,
whe sue to the use of JuLius ROSENTHAL,

Appellec.
RECORD . ABSTRACT OF RECORD.
PAGE. . =
1 Placita of Superior Court of Chicago.

2 Attachment bond filed November 9, 1860.

George Scoville, cte., states that he is attorney for Julius Rosenthal,
administrator de bonis mon, with the will annexed, of the estate of
George Frederick Heym, deceased. That Fred. Weis, formerly execu-
tor of said estate, but latcly removed from office of executor by the
County Court of Cook County, Illinois, and Clemens Stose, survivors of
Andrew Getzler, deccased, are jointly indebted and liable to the People,
etc., to the use of Rosenthal, upon the official bond of said Welis, as
executor as aforesaid, by reason of the breaches of the condition thereof

L by said Weis, as executor, and from a devastavit by him of said estato,
in the sum of eleven hundred and ninety-eight dollars and sizly-eight
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cents, being $950, balance in the hands of said Weis as executor as
aforesaid, June 20, A. D. 1856, belonging to said estate, after deducting
payments made by him on account of said estate, and to Kunigunde
Miisel, one of the devisees in the will of said Heym, deceased, and
interest on said sum of $950 from June 20, A. D. 1856, to the present
time, being $248.60. That said bond bears date the 29th day of October,
1846, and was made by said Weis, Stose, and by one Andrew Getzler,
who is since dcceased, leaving Weis and Stose, survivors, in the penal
sum of fifteen hundred dollars, running to the People of the State of
Illinois; and conditioned, in substance, that said Weis, as executor as
aforesaid, should make a true and- perfect inventory of all and singular
the goods and chattels, rights, credits, lands, tenements, and heredita-
ments, and the rents, issues and profits of the same, of deceased, which
should come to the hands, possession, or knowledge of said Weis, or
into the possession of any other person for him, and the same so made

“should exhibit in the Probate Court of said county, as required by law ;

and also make and render a fair and just account of his actings as such
executor, to said court, when thereto lawfully required, and well and
truly fulfill the duties enjoined upon him by said will; should pay and
deliver to the persons entitled thereto, all legacies and bequests contained
in said will, so far as the estate should extend, according to value, and
as the law should charge him ; and should do all other acts which might
be required of him by law.

Sceurity for costs filed, with the affidavit for attachment.

" Attachment bond in $2,400.
Attachment writ and return of levy on divers parcels of real estate.
Declaration filed 28rd November, 1860.

The People, etc., complain of Fred. Weis, etc., and Clemens Stose,
survivors of Andrew Getzler, deceased, of a plea that they render to
plaintiffs fifteen hundred dollars, Which defendants unjustly detain from
plaintifls.

Tor that said defendants and Andrew Getzler, in the lifetime of
Getzler, viz., 29th October, 1846, at the county, etc., by their certain
writing obligatory, cte., acknowledged themselves held and bound to the
People, plaintiffs, etc., in the penal sum of $1,500, the said sum above
demanded, for the payment of which, etc., defendants and said Getzler
bound themselves, cte. : conditioned, that if said Fred. Weis, executor,
otc., did make, or cause to be made, a true and perfect inventory of all
and singular the goods and chattels, rights, credits, lands and tenements,
and hereditaments, and the rents and profits issuing out of the same, of
said deceased, which should come into the hands, knowledge, or posses-
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sion of said Weis, or of any other person for him, and the same so made ~
did exhibit in the Probate Court of Cook county, as reqnired by law ;
and also make and render a just account of his actings and doings as
such executor, to said court, when lawfully required ; and well and truly
to fulfill the duties enjoined upon him by said will, and moreover pay -
and deliver to the persons entitled thereto, all the legacies and bequests
contained in said will, so far as the-estate of said testator should extend,
according to value, and as the law should charge him; and should in
general do all other acts which might from time to time be required of
him by law, then said obligation to be void, otherwise to remain of full
force and virtue. :

That said Andrew Getzler died on the 10th of April, A. D. 1859,
before the commencement of this suit. '

That upon the execution of said bond, said Fred. Weis was, viz., Oct.
29, 1846, duly appointed executor of said will, by the Court of Probate
of Cook county, and entered upon the duties of the office. That there
came into the hands and possession of said Weis, as such executor, viz.,
fourteen hundred dollars. That afterwards, on the 20th of June, A. D.
1856, on a settlement of the demands against the estate of said Heym,
in the County Court of Cook county, there was found to be in the hands
of Weis, as such executor, a large sum of money, viz., $1,103.78, the
balance of said estate of said Heym, which, by said County Court, the
said Weis, executor as aforesaid, was then ordered to pay over to the
said devisees, under the will of said deceased, or their heirs.

Plaintiff further avers, that on the 19th of March, A. D. 1860, viz.,
at said county, before said Weis had paid over to the devisees, under the
will of said Heym, or to their heirs, the said sum of money last afore-
said, being the balance in his hands, as executor, ete., such proceedings
were had and entered of record, in said County Couft of Cook county,
that it was ordered by said court that the said Weis be, and he was
then and there, by the order and judgment of said court in the premises,
removed from his office as such executor, etc. That on the day and
year last aforesaid, at the county aforesaid, by the order and judgment
of the said Cook County Court, administration de bonis non, with the
will annexed, of the estate of the said George Fred. Heym, dcceased,
was granted to Julius Rosenthal, aforesaid, and letters of administra-
tion, in pursuance of such order and judgment, were thereupon duly
granted and issued by said court to said Rosenthal. That said Rosen-
thal then and there accepted, and entered upon the duties of said office
of administration, as aforesaid, of said estate, under and in pursuance
of said order and judgment of said court,and hath thence hitherto been
such administrator de bonis non, ete. That in and by the last will of
said Heym, and according to the true intent and meaning thereof, the
said Weis was directed, and it became his duty as such executor, to keep
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a large part, viz., six hundred dollars, of the money so received by him,
loaned out on securities for the benefit of certain devisees under said
will, who were then minors, until said minors should hecome of lawful
age; and it further became and was the duty of said Weis, as execu-
tor as aforesaid, upon his removal from said office by the said County
Court, to account with, and pay over to said Julius Rosenthal, as his
successor in office, and as administrator de bonis non, etc., on demand
made therefor by said Rosenthal, the balance of moneys in the hands of
said Weis belonging to said estate.

Yet said Weis did not, from the time of making said writing obliga-
tory, and after assuming and cntering upon the duties of said office as
executor, etc., keep a large part, or any part of the moneys received by
him, etc., as such executor as aforesaid, loaned out on securities for
the benefit of said devisees under said will, who were minors, until the
said minors became of lawful age, but wholly neglected and failed to
do so.

Nor did said Weis, upon his removal from said office of executor, as
aforesaid, account with or pay over to said Rosenthal, as his successor
in office, or as administrator de bonis non, with the will annexed, of the
estate of said Heym, cte., the balance of moneys in the hands of said
Weis belonging to said estate, though demand was made therefor of
him by said Rosenthal, etc. _

And said plaintiffs, for assigning a further breach of conditions of said
writing obligatory, say, that said Weis did not well and truly fulfill the
duties enjoined upon him by said will; in this: that he commilled a
devastavit of said estale, ete., and misapplied the funds and property of
said estate, and approprialed a large part thereof to his own use, to wit,
the sum of $1,200.

And for a further breach of said conditions, plaintiffs say, that said
Weis did not pay, or deliver lo the persons entilled therelo, all the
legacies and bequests conlained in said will, so far as the estale of said
testalor would thereunto extend, according o the value thereof, and as
the law charged him, but refused and neglected to pay or deliver a
large part of the moneys in his hands as executor as aforesaid, to the
persons entitled thereto under the said will, viz., $1,100, to Dorothea
Miissel, one of the devisces under said will. By means whereof, said
plaintiffs, to use of Rosenthal, have sustained damages to the amount of
$1,500; by reason of which said breaches, said writing obligatory
became forfeited, and according to the statute in such case, etc., an
action hath accrued to said plaintiffs, cte., to demand, etc., of said
defendants, survivors, cte., the sum of $1,500. Yet said defendants
have not paid, cte., according to the conditions of said writing obliga-
tory, ete., but so to do have wholly refused, ete. ; fo the damage of said




RECORD
PAGE.

95, 26.

27

28
29

30

5

plaintiffs, for the use of said Rosenthal, etc., of eleven hundred and
ninety-eight dollars and sizty cents,and therefore they bring suit, etc.
GEOQ. SCOVILLE, Plaintiffs’ Attorney.

Copy of bond sued on set out at length, same as that given in evi- -
dence on trial, and contained in bill of exceptions, infra, which sce, at

: page 6 of this Abstract.

Default as to Weis, December 20, 1860.

Publication of notice, as to Stose, filed.
ADefault, as to Stose, taken.

Afterwards set aside, and defendant then allowed to plead.

Plea of general issue in debt, by Clemens Stose, accompanied by affi-
davit of merits.

Default, as to Stose, set aside by order of court, upon agreement of
parties in open court. Cause submitted to the court for trial without a
jury, on issues joined on plea of defendant Stose, impleaded with Weis,
etc. And the court, after hearing evidence and arguments of counsel,
finds issues for plaintiff, on the issues joined on plea of Stose, and
assesses their damages, for use aforesaid, against both of the said defend-
ants, to the sum of one thousand two hundred and seven dollars.

Defendant Stose moves for a new trial, which is overruled by the
court; to which, said defendant thereupon excepts, and enters his
exceptions. o : ;

Wherefore said plaintiffs ought to have judgment, for use, etc., entere
on the finding of the court.

Therefore it is considered, that the plaintiffs do have and recover of
and from the said defendants, for use of Rosenthal, etc., their damages
of one thousand two hundred and seven dollars, by the court in form
aforesaid assessed and found, together with their costs and charges, and
have execution therefor; and that an order issue for the sale of the
property attached.

Exceptions entered, and appeal prayed. Allowed on filing bond,
approved by the court, in the sum of $1,400, to be filed with bill of
exceptions, during the February term of court.
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Bill of exceptions filed February 21, 1861, during the February term
of court. ’

Jury trial waived, and cause submitted to the court for trial, by agree-
ment,

Plaintiffs offered in evidence a certain bond, purporting to be signed
by Fred. Weis, Andrew Getzler, and Clemens Stose, in words and
figures as follows:

. “ Know all Men by these Prescnts, That we, Frederick Weis, Andrew
Getzler, and Clemens Stose, of the County of Cook and State of Illi-
nois, are held and firmly bound unto the People of the State of Illinois,
in the penal sum of fifteen hundred dollars, current money of the United
States, which payment well and truly to be made and performed, we
and each of us bind ourselves, our heirs, executors and administrators,
jointly, severally and firmly by these presents. Witness our hands and
seals this twenty-ninth day of October, A. D. 1846. The condition of
the above obligation is such, that-if the above bound Frederick Weis,
executor of the last will and testament of George Fred. Heym, deceased,
do make, or cause to be made, a true and perfect inventory of all and
singular the goods and chattels, rights and credits, lands, tenements and
hereditaments, and the rents, issues and profits issuing out of the same,
of the said deceased, which have or shall come into the hands, posses-
sion or knowledge of the said Frederick Weis, or into the possession of
any other person for him, and the same so made do exhibit in the Pro-
bate Court of the said county of Cook, as required by law; and also
make and render a fair and just account of his actings and doings, as
such executor, to said court, when thereunto lawfully required, and well
and truly to fulfill the Quties enjoined upon him in and by said will; and
shall, moreover, pay and deliver to the persons entitled thereto, all the
legacies and bequests contained in said will, so far as the estate of the
said testator will thereto extend, according to the value thereof, and as
the law shall charge him, and shall, in general, do all other acts which
may, from time to time, be required of him by law, then this obligation
to be void, otherwise to remain in full force and virtue.

- Attest: FREDERICK WEIS. [L.s.]
M. D. OcDEN. CLEMENS STOSE. [L.s.]
P. J. PeAcE. A. GETZLER- [L. s.]

The testimony was objected to by defendant Stose. Objection over-
ruled, and bond admitted as evidence. Exccption by Stose to the over-
ruling of his objection and to the admission of the testimony.
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Plaintiffs next offered in evidence a papér, purporting to be a certified
copy of a certain order and proceedings, supposed to have taken place,
and to have been made by the Cook County Court; which certified paper
is as follows:

\

County Courr oF Coox COUNTY.

' June Term.
Present—Hon. Henry L. Rucker, Judge.

CHARLES B. FARWELL, Clerk.
Be it remembered, that on this day the following proceedings were,
by and before said court, had and entered of record :

Hoym, Geo., Bstate of, |  4/70amee oF Tl and

This day comes into court, Frederick Weis, executor of the last will
and testament of George F. Heym, deceased, by his attorney, O. R. W.
Lull, and also comes George Scoville, appointed to defend the estate of
said deceased against the claim of said Weis, and it is ordered that said
claim be allowed and paid, as follows, viz. :

CLASS NUMBER FOUR.
Frederick Weis’ account, - - - - . - - ' - $152.00

Said executor also renders his account as such executor, showing
receipts, amounting to - - - - - - - $1,341.60
And disbursements, amounting to - - - - - - 237.82

Which having been examined and approved, is ordered to be recorded,
and it is further ordered, that the matter of citation in this estate be dis-
missed at the cost of said executor. And itappearing to the court that
said executor has paid all claims legally established against said estate,
it is ordered that he pay over to the devisees under the will of said
deceased, or their heirs, the balance of said estate shown to be in his
hands. H. L. RUCKER, Judge.

STATE OF ILLINOIS,

COOK COUNTY.

1, Charles B. Farwell, Clerk of the County Court in and for said
county, do hereby certify the foregoing to be a true transcript from the
record of said court.

In testimony whereof, I hereunto set my hand and affix the seal of
said court, at Chicago, this 11th day of July, A.D. 1860.

C. B. FARWELL, Clerk.

§S.

[sEAL.]

Defendant Stose objected to the admission of this paper in evidence.
Objection overruled, and exception thereto taken.

Plaintiff further offered to give in evidence a certain other paper,
purporting to be a certified copy of a certain order and proceedings
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supposed to have taken place in, and rendered by the Cook County Court,
which paper is as follows:

Placita of Cook County Court.

Order that an attachment issue against Weis for not responding to
citation.

Appearance of Weis, in custody of an officer of court.

Order that he pay the costs of this procedure, and that upon payment
of costs, he be discharged.

And it appearing to the court that said executor has mismanaged and
neglected the estate of said deceased, and has misappropriated the
assets of the same, it is ordered that he be removed from his office as
such executor.

Application of Julius Rosenthal for administration de bonis non, etc.
And it appearing that said estate has not been fully administered, and
that said Rosenthal is a suitable person, etc., it is ordered that adminis-
tration de bonis non be granted to said Rosenthal, etc., upon his entermg
into bond in the sum of $2,000, according to law

Grant of letters of administration de bonis non, etec.
Certificate of clerk, ete., under seal of court.

Objection to the evidence. Objection overruled, and evidence admit-
ted, and exception taken.

It was admitted, that before the commencement of the present action,
a demand had been made by Rosenthal on Weis for the money claimed
in this suit. It was also admitted, that the letters of administration
copied into the bill of exceptions had been granted and issued by the
County Court to Rosenthal before the commencement of this suit. But
no point being made, or intended to be made, upon them, it is not
deemed necessary to abstract them, or set them forth here, further than
by mere reference to the Record.

The above was all the evidence given in the case, no evidence being
offered or given by the defendants.

Court found for plaintiffs, the sum of $1,207, against defendants Weis
and Stose. Motion for a new trial by Stose. Overruled. And judg-
ment given for plaintiffs,

Exception by defendant Stose to the overruling of his motion for a
new trial. Bill of exceptions allowed, signed, and sealed by Grant
Goodrich, Judge.
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ERRORS ASSIGNED.

1. That the court erred in admitting in evidence the certified copies

“of the orders and proceedings of the Cook County Court. See pages

of Record, 31, 82, 33, 84, 35, 36, 87.

2. In admitting the bond to be given in evidence without broof of
its execution and delivery by Getzler, or of the death of Getzler.

3.  In finding for plaintiffs below.

4. In overruling the motion for a new trial.

5. In giving judgment for plaintiffs against defendants, in manner
and form and for the amount shown by the Record.

6. General assignment of errors.
Joinder in error.

ARTHUR W. WINDETT,

Attorney for Appellant.
Marcr 21, 1861.




Scorr & Co., Printers, corner Clark and South Water Sts., Chicago.

A~

SUPREME COURT

OP THOE

STATE OF ILLINOIS.

THIRD GRAND DIVISION.

APRIL, TERM, 1861.

CLEMENS STOSE, impleaded with Frep. WEISs,

Appellant,
vs.

THE PEOPLE OF THE STATE OF ILLINOIS,

who sue to the use of JurLius RosSENTHAL, etc.,
Appellee. |

BRIEF OF POINTS AND AUTHORITIES FOR APPELLANT.

I. As against this appellant, the bond given in evidence was not
admissible, without proof of its execution by Getzler,and of its delivery
after signature by its makers, and of Getzler’s death.

a. Both of these facts were matter of averment in the declaration—
were essential and material averments—and proof of them was neces-
sary upon the trial. Butf no evidence upon either of these points was
offered, or given upon the trial. '

b. Distinct proof of its delivery, after execution, and of its accept-‘
ance as a legal and valid instrument, and as an official bond, was
absolutely necessary.

United States Bank v. Dondridge, 12 Wheat. Rep. 90, 115, 116.
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II. As against Stose, the certified copies of orders and proceedings
in the County Court, were not proper evidence in this case, simply, and
by themselves. They, as well as the original records themselves, were,
as to him, but memorials of res inter alios actas.

III. There was not proof sufficient before the court to warrant and
uphold the finding of the court for the plaintifis.

a. Stose was but a surety ; no presumption, as against him, could take
the place of explicit proof. Besides, Rosenthal had no right or interest
to support this suit, nor a right of recovery in this action. The estate
was fully administered hy Weis. It fully appears that no estate not ad-
ministered by Weis, yet remained. 1f any liability existed at all, it was
a direct liability on the part of Weis to the devisees of the will. But
as to who and what they are, we are left in the dark. The will is not
produced, or given in evidence The duties and liabilities of Weis, un-
der the terms and provisions of the will, are unknown ;- and so also are
the rights of the devisees themselves, their nature and extent when
complete, vested and consummate.

b. The administration, then, having been completed by Weis, and a
final balance struck of the amount of money in his hands belonging to
the estate, the present action should have been brought to the use of
the devisees under the will, if, indeed, any such there were. There was
no authority to create superfluous administration of this estate, for the
profit of the public administrator.

Rowan v. Kirkpatrick, 14 TIl. pp. 1 — 15. «It was insisted on the
argument, that it was the duty of Rowan, as administrator de bonis non
of James, to collect from the estate of Alexander all claims which the
heirs of James might have upon it; and that the heirs could not main-
tain a suit against the administrator of Alexander Reid, for assets con-
verted by him in the administration by him of their ancestor’s estate.
Directly the reverse is the law. The heirs or distributees can, and the
administrator de bonis mon cannot, maintain such a suit. An adminis-
trator de bonis non has no authority to call upon the first administrator
for an account of assets already administered upon. - His commission
only authorizes him fo administer upon so much of the estate as was
unadministered upon by the former administrator. Whatever goods and
chattels of the first estate remain in specie, or can be traced and dis-
tinguished, the administrator de bonis non has a right to recover; but he
has no right to call for an account of any part of the estate sold, con-
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verled, or wasted by the first adminisirator. When an administrator
converts the goods of an intestate to his own use, i is an administration
of such goods, and being an administration, is consequently without the
commission of an administrator de bonis non. The established practice,
therefore, is, for the distributees or credilors of the intestate, and not the
administrator de bonis non, to prosecute the representatives of the first
administrator for any wastc or misapplication of the assets of that
administration.”

Warwick v. McMerdo, 5 Randolph, 51.
Cheatham v. Friend, 9 Leigh, 580.

Smith v. Carrese, 1 Richardson’s Eq. Rep. 123.
Oldham v. Collins, 4 Bibb, 49.

Felts v. Brown, T Bibb, 147.

Young v. Kimball, 8 Blackford, 167.
Bacon’s Abr., title Executor, B. 2.

1 Williamns on Executors, 656.

Potts v. Smith, 3 Rawle, 361.

Hagthorp v. Hooker, 1 Gill & John. 270.
Coleman v. McMerdo, 5 Randolph, 51.
Thomas v. Hardwick, 1 Kelly, T8.

Newhall v. Turney, T4 111, 338-341.

IV. The judgment is wrong, both in form and substauce.

a. The declaration claims damages, $1,197. The finding and judg-
ment of the court are both in excess of that amount, being for $1,207.

b. The judgment does not ascertain the separate amounts of the
debt, and of the damages. In this respect, both are fatally defective.

Russell v. Chicago, 22 T11. 285-8.
Fournier v. Faggolt, 3 Scammon R. 34T.
Stephens v. Sweeney, 2 Gilman R. 347.
Walcott v. Holcomb, 24 111. 331,

Brown v. Smith, 24 I1l. Rep. 196-198.

ARTHUR W. WINDETT,
Attorney, and of Counsel with Appellant.
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SUPREME COURT

OF THE

STATE OF ILLINOIS.

THIRD GRAND DIVISION.

APRIL TERM, 1861.

CLEMENS STOSE, impleaded with FRreD. ‘WEIs,

Appellant,
Vs.

THE PEOPLE OF THE 'STATE OF ILLINOIS,

he sue to the use of JULIUS ROSENTHAL,
Appellee.

ABSTRACT OF RECORD.

Placita of Superior Court of Chicago.
Attachment bond filed November 9, 1860.

George Scorville, cte., states that he is attorney for Julius Rosenthal,
administrator de bonis mon, with the will annexed, of the estate of
George Frederick Heym, deceased. That Tred. Weis, formerly execu-
tor of said estate, but lately removed from office of executor by the
County Court of Cook County, Illinois, and Clemens Stose, survivors of
Andrew Getzler, deceased, are jointly indebted and liable to the Pcople,
etc., to the use of Rosenthal, upon the official bond of said Weis, as
executor as aforesaid, by reason of the breaches of the condition thercof
by said Weis, as executor, and from a devastavit by him of said estato,
in the sum of eleven hundred and ninety-eight dollars and sizty-eight
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cents, being $950, balance in the hands of said Weis as executor as
aforesaid, June 20, A. D. 1856, belonging to said estate, after deducting
payments made by him on account of said estate, and to Kunigunde
Miisel, one of the devisees in the will of said Heym, deceased, and
interest on said sum of $950 from June 20, A. D. 1856, to the present
time, being $248.60. That said bond bears date the 29th day of October,
1846, and- was made by said Weis, Stose, and by one Andrew Getzler,
who is since deceased, leaving Weis and Stose, survivors, in the penal
sum of fifteen hundred dollars, running to the People of the State of
Illinois, and conditioned, in substance, that said Weis, as executor as
aforesaid, should make a true and perfect inventory of all and singular
the goods and chattels, rights, credits, lands, tenements, and heredita-
ments, and the rents, issues and profits of the same, of deceased, which
should come to the hands, possession, or knowledge of said Weis, or
into the possession of any other person for him, and the same so made .
should exhibit in the Probate Court of said county, as required by law ;
and also make and render a fair and just account of his actings as such
executor, to said court, when thereto lawfully required, and well and
truly fulfill the duties enjoined upon him by said will ; should pay and
deliver to the persons entitled thereto, all legacies and bequests contained
in said will, so far as the estate should extend, according to value, and
as the law should charge him ; and should do all other acts which might
be required of him by law.

Security for costs filed, with the affidavit for attachment.

Attachment bond in $2,400.
Attachment writ and return of levy on divers parcels of real estate.
Declaration filed 28rd November, 1860.

The People, cte., complain of Fred. Weis, etc., and Clemens Stose,
survivors of Andrew Getzler, deceased, of a plea that they render to
plaintiffs fifteen hundred dollars, which defendants unjustly detain from
plaintiffs.

Tor that said defendants and Andrew Getzler, in the lifetime of
Getzler, viz., 20th October, 1846, at the county, etc., by their certain
writing obligatory, etc., acknowledged themselves held and bound to the
People, plaintiffs, ete., in the penal sum of $1,500, the said sum above
demanded, for the payment of which, ete., defendants and said Getzler
bound themselves, ete.: comditioned, that if said Fred. Weis, executor,
cte., did make, or cause to be made, a true and perfect inventory of all
and singular the goods and chattels, rights, credits, lands and tenements,
and hereditaments, and the rents and profits issuing out of the same, of
said deceased, which should come into the hands, knowledge, or posses-
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sion of said Weis, or of any other person for him, and the same so made
did exhibit in the Probate Court of Cook county, as required by law;
and also make and render a just account of his actings and doings as
such executor, to said court, when lawfully required ; and well and truly
to fulfill the duties enjoined upon him by said will, and moreover pay
and deliver to the persons entitled thereto, all the legacies and bequests
contained in said. will, so far as.the estate of said testator should extend,
accordiug to value, and as the law should charge him; and should in
general do all other acts which might from time to time be required of
him by law, then said obligation to be void, otherwise to remain of full
force aund virtue.

That said Andrew Getzler died on the 10th of April, A. D. 1859,
before the commencement of this suit. :

That upon the execution of said bond, said Fred. Weis was, viz., Oct.
29, 1846, duly appointed executor of said will, by the Court of Probate
of Cook county, and entered upon the duties of the office. That there
came into the hands and possession of said Weis, as such executor, viz.,
fourteen hundred dollars. . That afterwards, on the 20th of June, A. D.
1856, on a settlement of the demands against the estate of said Heym,
in the County Court of Cook county, there was found to be in the hands
of Wuis, as such executor, a large sum ol money, viz., $1,108.78, the -
balance of said estate of said Heym, which, by said County Court, the
said Weis, executor as aforesaid, was then ordered to pay over to the
said devisees, under the will of said deceased, or their heirs.

Plaintiff further avers, that on the 19th of March, A. D. 1860, viz.,
at said county, before said Weis had paid over to the devisees, under the
will of said Heym, or to their heirs, the said sum of money last afore-
said, being the balance in his bands, as executor, etc., such proceedings
were had and entered of record, in said County Court of Cook county,
that it was ordered by said court that the said Weis be, and he was
then and there, by the order and judgment of said court in the premises,
removed from his office as such executor, etc. That on the duy and
year last aforesaid, at the county aforesaid, by the order and judgment
of the said Cook County Court, administration de bonis non, with the
will annexed, of the estate of the said George Fred. Heym, dcccased,
was granted to Julius Rosenthal, aforesaid, and letters of administra-
tion, in pursuance of such order and judgment, were thereupon duly
granted and issued by said court to said Rosenthal. That said Rosen-
thal then and there accepted, and centered upon the duties of said office
of administration, as aforesaid, of said estate, under and in pursuance
of said order and judgment of said court,and hath thence hitherto been
such administrator de bonis non, etc. That in and by the last will of
said Heym, and according to the true intent and meaning thereof, tho
said Weis was dirccted, and it became his duty as such executor, to keep
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a large part, viz., six hundred dollars, of the money so received by him,
loaned out on securities for the benefit of certain devisees under said
will, who were then minors, until said minors should become of lawful
age; and it further became and was the duty of said Weis, as execu-
tor as aforesaid, upon his removal from said office by the said County
Court, to account with, and pay over to said Julius Rosenthal, as his
successor in office, and as administrator de bonis non, etc., on demand
made therefor by said Rosenthal, the balance of moneys in the hands of
said Weis belonging to said estate.

Yet said Weis did not, from the time of making said writing obliga-
tory, and after assuming and entering upon the duties of said office as
executor, etc., keep a large part, or any part of the moneys received by
him, etc., as such executor as aforesaid, loaned out on securities for
the benefit of said devisees under said will, who were minors, until the
said minors became of lawful age, but wholly neglected and failed to
do so. s '

Nor did said Weis, upon his removal from said office of executor, as
aforesaid, account with or pay over to said Rosenthal, as his successor
in office, or as administrator de bonis non, with the will annexed, of the
estate of said Heym, etc., the balance of moneys in the hands.of said
Weis belonging to said estate, though demand was made therefor of
him by said Rosenthal, ete.

And said plaintiffs, for assigning a further breach of conditions of said
writing obligatory, say, that said Weis did not well and truly fulfill the
duties enjoined upon him by said will; in this: that he commilied a
devaslavit of said estale, etc., and misapplied the funds and property of
said estale, and appropriated o large part thereof lo his own use, to wit,
the sum of $1,200.

And for a further breach of said conditions, plaintiffs say, that said
Weis did not pay, or deliver lo the persons entitled therelo, all the
legacies and bequests contained in said will, so far as the eslale of said
testalor would thereunto extend, according lo the value thereof, and as
the law charged him, but refused and neglected to pay or deliver a
large part of the moneys in his hands as executor as aforesaid, to the
persons entitled thereto under the said will, viz.,-$1,100, to Dorothea
Miissel, one of the devisees under said will. By mecans whereof, said
plaintiffs, to use of Rosenthal, have sustained damages to the amount of
$1,500; by rcason of which said breaches, said writing obligatory
became forfeited, and according to the statute in such case, ete., an
action hath accrued to said plaintifls, cte., to demand, etc., of said
defendants, survivors, cte., the sum of $1,500. Yet said defendants
have not paid, cte., according to the conditions of said writing obliga-
tory, ete., but so to do have wholly refused, ete. ; 7o the damage of said
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plaintiffs, for the use of said Rosenthal, etc., of eleven hundred and
ninety-eight dollars and sizty cents,and therefore they bring suit, ete.
GEO. SCOVILLE, Plaintiffs’ Attorney.

Copy of bond sued on set out at length, same as that given in evi-
dence on trial, and contained in bill of exceptions, infra, which sece, at
page 6 of this Abstract.

Default as to Weis, December 20, 1860.

Publication of notice, as to Stose, filed.

Default, as to Stose, taken.

Afterwartis set aside, and defendant then allowed to plead.

Plea of- general-issue in debt, by Clemens Stose, accompanied by affi-

" davit of merits.

Default, as to Stose, set aside by order of court, upon agreement of
parties in open court. Cause submitted to the court for trial without a
jury, on issues joined on plea of defendant Stose, impleaded with Weis,
etc. And the court, after hearing evidence and arguments of counscl,

finds issues for plaintiff, on the issues joined on plea of Stose, and

assesses their damages, for use aforesaid, against both of the said defend-
ants, to the sum of one thousand two hundred and seven dollars.

Defendant Stose moves for a new trial, which is overruled by the
court ; to which, said defendant thereupon excepts, and enters his
exceptions.

Wherefore said plaintiffs ought to have judgment, for use, etc., entered
on the finding of the court.

Therefore it is considered, that the plaintiffs do have and recover of
and from the said defendants, for use of Rosenthal, etc., their damages
of one thousand two hundred and seven dollars, by the court in form
aforesaid assessed and found, together with their costs and charges, and
have execution therefor; and that an order issue for the sale of the
property attached.

Exceptions entered, and appeal prayed. Allowed on filing bond,
approved by the court, in the sum of $1,400, to be filed with bill of
exceptions, during the February term of court.
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Bill of exceptions filed February 21, 1861, during the February term
of court.

Jury trial waived, and cause submitted to the court for trial, by agrec-
ment,

Plaintiffs offered in evidence a certain bond, purporting to be signed
by Fred. Weis, Andrew Getzler, and Clemens Stose, in words and
figures as follows:

 Know all Men by these Presents, That we, Frederick Weis, Andrew
Getzler, and Clemens Stose, of the County of Cook and State of Illi-
nois, are held and firmly bound unto the People of the State of Illinois,
in the penal sum of fifteen hundred dollars, current money of the United
States, which payment well and truly to he made and performed, we
and each of us bind ourselves, our heirs, executors and administrators,
jointly, severally and firmly by these presents. Witness our hands and
seals this twenty-ninth day of October, A. D. 1846. The condition of
the above obligation is such, that if the above bound Frederick Weis,
executor of the last will and testament of George Fred. Heym, deceased,
do make, or cause to be made, a true and perfect inventory of all and
singular the goods and chattels, rights and credits, lands, tenements and
hereditaments, and the reats, issues and profits issuing out of the same,
of the said deceased, which have or shall come into the hands, posses-
sion or knowledge of the said Frederick Weis, or into the possession of
any other person for him, and the same so made do exhibit in the Pro-
bate Court of the said county of Cook, as required by law; and also
make and render a fair and just account of his actings and doings, as
such executor, to said court, when thereunto lawfully required, and well
and truly to fulfill the duties enjoined upon him in and by said will; and
shall, moreover, pay and deliver to the persons entitled thereto, all the
legacies and bequests contained in said will, so far as the estate of the
said testator will thereto extend, according to the value thereof, and as
the law shall charge him, and shall, in general, do all other acts which
may, from time to time, be required of him by law, then this obligation
to be void, otherwise to remain in full forece and virtue.

Attest: FREDERICK WEIS. [L.s.]
M. D. OcpEx. CLEMENS STOSE. [v.s.]
P. J. Prace. A. GETZLER. [L.s.]

The testimony was objected to by defendant Stose. Objection over-
ruled, and bond admitted as evidence. Exception by Stose to the over-
ruling of his objection and to the admission of the testimony.
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Plaintiffs next offered in evidence a paper, purporting to be a certified
copy of a certain order and proceedings, supposed to have taken place,
and to have been made by the Cook County Court ; which certified paper
is as follows: ;

County Courr oF Coox CouUNTY.

June Term.
Present—Hon. Henry L. RUCKER, Judge.

CHARLES B. FARWELL, Clerk.

Be it remembered, that on this day the following proceedings were,
by and before said court, had and entered of record :
Allowance of Claim and

Exzecutor's Account. -

This day comes into court, Frederick Weis, executor of the last will
and testament of George F. Heym, deceased, by his attorney, O. R. W.
Lull, and also comes George Scoville, appointed to defend the estate of
said deceased against the claim of said Weis, and it is ordered that said
claim be allowed and paid, as follows, viz. : )

'CLASS NUMBER FOUR.

Heym, Geo., Estate of.

Frederick Weis’ account, - - - - - - - $152.00

Said executor also renders his account as such executor, showing
receipts, amountingto - - - - - - - §1341.60
And disbursements, amounting to - - - - - - 237.82

Which having been examined and approved, is ordered to be recorded,
and it is further ordered, that the matter of citation in this estate be dis-
missed at the cost of said executor. And itappearing to the court that
said executor has paid all claims legally established against said estate,
it is ordered that he pay over to the devisees under the will of said
deceased, or their heirs, the balance of said estate shown to be in his
hands. - H. L. RUCKER, Judge.

STATE OF ILLINOIS,

COOK COUNTY.

1, Charles B. Farwell, Clerk of the County Court in and for said
county, do hereby certify the foregoing to be a true transcript from the
record of said court. ¢

In testimony whereof, I hereunto set my hand and affix the seal of
said court, at Chicago, this 11th day of July, A.D. 1860.

C. B. FARWELL, Clerk.

SS.

[sEAL.]
Defendant Stose objected to the admission of this paper in evidence.
Objection overruled, and exception thereto taken.

Plaintiff further offered to give in evidence a certain other pnper:
purporting to be a cortified copy of a certain order and proceedings
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supposed to have taken place in, and rendered by the Cook County Court,
which paper is as follows:

Placita of Cook County Court.

Order that an attachmeént issue against Weis for not responding to
citation.

Appearance of Weis, in custody of an officer of court.

Order that he pay the costs of this procedure, and that upon payment
of costs, he be discharged.

And it appearing to the court that said executor has mismanaged and
neglected the estate of said deceased, and has misappropriated the
assets of the same, it is ordered that he be removed from his office as
such executor.

Application of Julius Rosenthal for administration de bonis non, etc.
And it appearing that said estate has not been fully administered, and
that said Rosenthal is a suitable person, ete., it is ordered that adminis-
tration de bonis non be granted to said Rosenthal, ete., upon his entering
into bond in the sum of $2,000, according to law.

Grant of letters of administration de bonis non, ete.
Certificate of clerk, etc., under seal of court.

Objection to the evidence. Objection overruled, and evidence admit-
ted, and exception taken.

It was admitted, that before the commencement of the present action,
a demand had been made by Rosenthal on Weis for the money claimed
in this suit. It was also admitted, that the letters of administration
copied into the bill of exceptions had been granted and issued by the
County Court to Rosenthal before the commencement of this suit. But
no point being made, or intended to be made, upon them, it is not
deomed necessary to abstract them, or set them forth here, further than

~ by mere reference to the Record.

The above was all the evidence given in the case, no evidence being
offered or given by the defendants.

Court found for plaintiffs, the sum of $1,207, against defendants Weis
and Stose. Motion for a new trial by Stose. Overruled. And judg-
ment given for plaintiffs.

Exception by defendant Stose to the overruling of his motion for a
new trial. Bill of exceptions allowed, signed, and sealed by Grant
Goodrich, Judge.
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ERRORS ASSIGNED.

1. That the court erred in admitting in evidence the certified copies
48  of the orders and proceedings of the Cook County Court. See pages
of Record, 81, 82, 83, 34, 85, 86, 87.
49

2. In admitting the bond to be given in evidence without proof of
its execution and delivery by Getzler, or of the death of Getzler.

*8. In finding for plaintiffs below.
4. In overruling the motion for a new trial.

5. In giving judgment for plaintiffs against defendants, in manner
and form and for the amount shown by the Record.

50 6. General assignment of errors.

Joinder in error.

ARTHUR W. WINDETT,
) Attorney for Appellant.
Marcr 21, 1861.
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SUPREME COURT

OFP THE

STATE OF TLLINOIS.

THIRD GRAND DIVISION.

APRIL. TERM, 1861.

CLEMENS STOSE, impleaded with FrEp. WEIS,

Appellant,
vs.

THE PEOPLE OF THE STATE OF ILLINOIS,

who sue to the use of JuLius RoSENTHAL, etc.,
Appellee. ;

BRIEF OF POINTS AND AUTIORITIES FOR APPELLANT.

I. As against this appellant, the bond given in evidence was not
admissible, without proof of its execution by Getzler, and of its delivery
after signature by its makers, and of Getzler’s death.

a. Both of these facts were matter of averment in the declaration—
were essential and matevial averments—and proof of them was neces-
sary upon the trial. But no evidence upon either of these points was
offered, or given upon the trial.

b. Distinct proof of its delivery, after execution, and of its accept-
ance as a legal and valid instrument, and as an official bond, was
absolutely nccessary.

United States Bank v. Dondridge, 12 Wheat. Rep. 90, 115, 116.
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II. As against Stose; the certified copies of orders and proceedings
in the County Court, were not proper evidence in this case, simply, and
by themselves. They, as well as the original records themselves, were,

as to him, but memorials of res inler alios actas.
n

III. There was not proof sufficient before the court to warrant and
uphold the finding of the court for the plaintiffs.

a. Stose was but a surety ; no presumption, as against him, could take
the place of explicit proof. Besides, Rosenthal had no right or interest
to support this suit, nor a right of recovery in this action. The estate
was fully administered hy Weis. It fully appears that no eslate not ad-
ministered by Weis, yet remained. 1f any liability existed at all, it was
a direct liability on the part of Weis to the devisees of the will. But
as to who and what they are, we are left in the dark. The will is not
produced, or given in evidence. The duties and liabilities of Weis, un-
der the terms and provisions of the will, are unknown ; and so also are
the rights of the devisees themselves, their nature and extent when
complete, vested and consummate.

e

b. The administration, then, having been completed by Weis, and a
final balance struck of the amount of money in his hands belonging to
the estate, the present action should have been brought to the use of
. the devisees under the will, if, indeed, any such there were. There was
no authority to create superfluous administration of this estate, for the
profit of the public administrator.

Rowan v. Kirkpatrick, 14 Tl pp. 1 — 15. “It was insisted on the
argument, that it was the duty of Rowan, as administrator de bonis non
of James, to collect from the estate of Alexander. all claims which the
heirs of James might have upon it; and that the heirs could not main-
tain a suit against the administrator of Alexander Reid, for assets con-
verted by him in the administration by him of their ancestor’s estate.
Directly the reverse is the law. The heirs or distributees can, and the
administrator de bonis non cannot, maintain such a suit. An adminis-
trator de bonis non has no authority to call upon the first administrator
for an account of assets alrcady administered upon. His commission
only authorizes him lo administer upon so much of the estale as was
unadministered upon by the former administrator. Whatever goods and
chattels of the first estate remain in specie, or can be traced and dis-
tinguished, the administrator de bonis non has a right to recover ; but he
has no right to call for an account of any part of the eslate sold, con-
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verted, or wasted by the first adminisiralor. When an administrator
converts the goods of an intestate to his own use, it is an administration
of such goods, and being an administration, is consequently without the
commission of an administrator de bonis non. The established practice,
therefore, is, for the distributees or creditors of the intestate, and not the
administrator de bonis non, to prosecute the representatives of the first

administrator for any wastec or misapplication of the assets of that

administration.”

" Bacon’s Abr., title Executor, B. 2.

Warwick v. McMerdo, 5 Randolph, 51.
Cheatham v. Friend, 9 Leigh, 580.

Smith v. Carrese, 1 Richardson’s Eq. Rep. 123.
Oldham v. Collins, 4 Bibb, 49.

Felts v. Brown, T Bibb, 147.

Young v. Kimball, 8 Blackford, 167.

1 Williams on Executors, 656.

Potts v. Smith, 8 Rawle, 361.

Hagthorp v. Hooker, 1 Gill & John. 270.
Coleman v. McMerdo, 5 Randolph, 51.
Thomas v. Hardwick, 1 Kelly, 78.
Newhall v. Turney, 14 T11. 338-341.

"

IV. The judgment is wrong, both in form and substauce.

a.. The declaration claims damages, $1,197. The finding and judg-
ment of the court are both in excess of that amount, being for $1,207.

b. The judgment does not ascertain the separate amounts of the
debt, and of the damages. In this respect, both are fatally defective.

Russell v. Chicago, 22 Tll. 285-8.
Fournier v. Faggott, 3 Scammon R. 347.
Stephens v. Sweeney, 2 Gilman R. 34T7.
Walcott v. Holcomb, 24 11l 831.

Brown v. Smith, 24 111. Rep. 196-198.

ARTHUR W. WINDETT,

Alttorney, and of Counsel with Appellant.
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