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In Supreme Court, Ottawa, April Term, 1862.

APPEAL FROM PEORTIA BY DEFENDANT.

THE CITY OF PEORIA,
Y V.
THE ILLINOIS MUTUAL
FIRE INSURANCE COMPANY.

Agreed Case.

—_—

This agreed case shows, that on the 23d day of February, 1839, the Gen-
eral Assembly of the State of Illinois passed an act entitled, ¢ An actto incor-
porate the Illinois Mutual Fire Insurance Company,” and on the 5th day of
March, A. D. 1843, the said General Assembly passed an act entitled, An
act to amend an act entitled an act to incorporate the Illinois Murual Fire
Insurance Company,” approved February 23, 1839. And on the 13th day
of February, A. D. 1847, the szid General Assembly passed an act entitled,
“ An act to amend the act, entitled an act to incorporate the Illinois Mutuoal
T'ire Insurance Company, approved [eb. 23, 1839.

And on the 13th day of February, 1855, the said General Assembly passed
an act entitled, “ An act to extend the charter of the Illinois Mutnal Fire
Insuravce Company,” approved Feb. 23, 1839; all of which acts are filed
herewith, and made part of this agreement. That the said Comnpany imme-
diately after the passage of the said act of 23d February, 1839, was in due
form of law organized, and has continued to act as such Company under its
said charter, and the amendments aforesaid, thence hitherto until the present
time, taking risks and issuing policies of insurance by itself, and agents
in various portions of the State of Illinois during all that time: and that on
the 20th day of July, A. D. 1861, the said defendant, through its agent, John
M. Cyrus, (having previous thereto, established an agency for insurance pur
pose, and doing business as an insurance Company under its said charter, in
the city. of Peoria,) did issne a policy of insurance in said city, under its said
charter, to one Melchier Mussli, and did execute and deliver the same to him,
upon some property and real estate, situated within the city of Peoria, and
that neither the defendant nor said Cyrus had at that time norsince, has had
any license from the city of Peoria, authorizing said Cyrus or the defendant
to issue such policy, or to do business as an Insur'ance Company in said city.
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It is further agreed, that on the 12th day of February, 1855, the General
Assembly of the State of Illinois, passed an act, entitled “ An act to amend
an act, entitled an act to incorporate the city of Peoria,” in force December
3rd, 1844, and the several acts amendatory thereto. The 20th Section of

which said act is as follows : ¢ The City Council of said city shall have ex-
clusive power to license, tax, and regulate within said city, all Insurance Com-
panies and their agencies doing business in said city, and to comnpel said Com-
panies or their agents to take out such licenses and pay such taxes.” It is
further agreed, that on the 18th Oct, 1856, the City Council of the city of
Peoria, in due form, passed and published an Ordinance, which is as fol-
lows:

For Ordinance atlarge, see pages 3, 4, 5, 6, 7, of Record.

It is further agreed, that npon the foregoing statement of facts, and the
law arisine thereon, this cause shall be submitted to the Circuit Court for
trial, to be decided at any time hereafter when said court shall be in session,
and that if upon the law and the facts, the court shall be of opinion that the
defendant is bound to pay a license or tax to the plaintift for the privilege of
establishing an agency, or affecling insurances within said city of Peoria,
then judgment shall be entered for the plaintiff for the sum of one hundred
dollars. Otherwise judgment shall be entered in favor of the delendant. It
is further agreed that either party may appeal or prosecute a writ of error to
the Supreme Court, from the decision of said Circuit Court, as in other cases.

N. H. PURPLE, Defendant’s Attorney.
JULIUS MANNING, Plaintiff’s Attorney.

From an examinatian of the charter, it will be seen tnat the grant of the
Franchise is upon.the mutnal insurance principal, (see Sections 1, 2, 3, 4, 5,

- of said charter,) each person insuring in the Company for the time being, be-

coming a member of the Company, &e.

The 6th Sec. provides that, ¢ The Directors shall extend the insurance
of said Company to every part of this State, on all real and personal property
within the same, &ec.

The city of Peoria assume the right to tax the defendants Franchise un-
der and by authority of the 20th Sec. of the amendment of the city charter,

~approved February 12,1855, which is as follows : “The City Council of said

city shall have exclusive power to tax, license, and regulate within said city
all insursance companies and their agencies doing business in said city, and
to compel said companies, or their agents to take out such licenses, and pay
such taxes.” And by virtue of the 7th and 11th Section of an Ordinance of
said city, passed Oct. 18th, 1856, pursuant to the provisions of said Section of
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said act; which Scctions provide for licensing and taxing insurance agencies,
and impose a fine of from $25.00 to $100, for a violation of the same.

>

The court after examining the case gave judgment for the Plaintiff for

~ $100.00

THE ERRORS ASSIGNED ARE.

1st. Rendering judgment in fayor of the Plaintiff, and against Defend-
ant.
2d. In not dismissing the suit at the cost of the Plaintiff,

POINTS, BRIEFS AND AUTHORITIES.

1st. The General Assembly having granted to the Defendant its Fran-
chise in 1889, can not subsequently prohibit its exercise directly by repeal of
the charter—nor indirectly by imposing a license as a condition precedent to
the exercise of the Franchise.

2d. This is not a tax within the meaning of the Constitution. It is not
a tax on property. DBut a license merely to exercise a right already granted
without restriction or limitation.

The act of incorporation of the Defendant makes it obligatory on the
Defendant to extend its business and agencies to all parts of the State. The
General Assembly subsequently say, this shall not be done in cities, unless
the company will pay a license of $100.00:

A tax upon the stock or property of a corporation might be legal. The
General Assembly is presumed not to surrender its right to tax property.

But the imposition of a tax or license like this, is a blow aimed at the
Franchise itself—and the assumption of a power to destr oy it.
Sec. 4, Peters 514.
Sec, 6, Howard 507.
N. H. PURPLE, Appellants Attorney.
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In Supreme Court, Ottawa, April Term, 1862.
APPEAL FROM PEORIA BY DEFENDANT.

THE CITY OF PEORIA,
VS

THE ILLINOIS MUTUAL
FIRE INSURANCE COMPANY.

Agrced Case.

o
o
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This agreed case shows, that on the 23d day of February, 1839, the Gen-
eral Assembly of the State of Illinois passed an act entitled, “ An actto incor-
porate the Illinois Mutual Fire Insurauce Company,” and on the 5th day of
March, A. D. 1843, the said General Asscmbly passed an act entitled, “ An
act to amend an act entitled an act to incorporate the Illinois Mutual Fire
Insurance Company,” approved February 23, 1839. And on the 13th day
of Fcbruary, A. D. 1847, the said General Assembly passed an act entitled,
“ An act to amend the act, entitled an act to incorporate the Illinois Mutual
Fire Insurance Company, approved Feb. 23, 1839.

Andon the 13th day of February, 1855, the said General Assembly passed
an act entitled, “ An act to extend the charter of the Illinois Mutnal Fire
TInsurance Company,” approved Feb. 23, 1839; all of which acts are filed
herewith, and made part of this agreement. That the said Company imme-
diately after the passage of the said act of 23d February, 1839, was in due
form of law organized, and has continued to act as such Company under its
said charter, and the amendments aforesaid, thence hitherto until the present
time, taking risks and issuing policies of insurance by itself, and agents
in various portions of the State of Illinois during all that time<-and that on
the 20th day of July, A. D. 1861, the said defendant, through its agent, John
M. Cyrus, (having previous thereto, established an agency for insurance pur
pose, and doing business as an insurance Company under its said charter, in
the city of Peoria,) did issue a policy of insurance in said city, under its said
charter, to one Melchier Mussli, and did execute and deliver the same to him,
upon some property and real cstate, situated within the city of Peoria, and
that neither the defendant nor said Cyrus had at that time norsince, has had
any license from the city of Peoria, authorizing said Cyrus or the defendant
to issue such policy, or to do business as an Insurance Company in said city.
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It is further agreed, that on the 12th day of [February, 1855, the General
Assembly of the State of Illinois, passed an act, entitled * An act to amend
an act, entitled an act to incorporate the city of Peoria,” in force December
3rd, 1844, and the several acts amendatory thereto. The 20th Section of

which said act is as follows: “ The City Council ot said city shall have ex-
clusive power to license, tax, and regulate within said city, all Insurance Com-
panies and their agencies doing business in said city, and to compel said Com-
panies or their agents to take out such licenses and pay such taxes.” It is
further agreed, that on the 18th Oct, 1856, the City Council of the city of
Peoria, in due form, passed and published an Ordinance, which is as fol-
lows:

For Ordinance at large, see pages 3, 4, 5, 6, 7, of Record.

Tt is further agreed, that upon the foregoing statement of facts, and the
law arising thereon, this cause shall be submitted to the Circuit Court for
trial, to be decided at any time hereafter when said court shall be in session,
and that if upon the law and the facts, the court shall be of opinion that the
defendant is bound to pay a license or tax to the plaintift for the privilege of
establishing an agency, or affecting insurances within said city of Peoria,
then judgment shall be entered for the plaintiff for the sum of one Imnd.red‘
dollars. Otherwise judgment shall be entered in favor of the delendant. It
is further agreed that either party may appeal or prosecute a writ of error to
the Supreme Court, from the decision of gaid Circuit Court, as in other cases.

N. H. PURPLE, Defendant’s Attorney.
JULIUS MANNING, Plaintiff’s Attorney.

From an examinatian of the charter, it will be seen tnat the grant of the
Franchise is upon the mutual insurance principal, (see Sections 1, 2, 3, 4, 5,
of said charter,) each person insuring in the Company for the time being, be-
coming a member of the Company, &e.

The 6th Sec. provides that, ¢ The Directors shall extend the insurance
of said Company to every part of this State, on all real and personal property

within the same, &e.

The city of Peoria assume the right to tax the defendants Franchise un-
der and by authority of the 20th Sec. of the amendment of the city charter,
approved February 12, 1855, which is as follows : “The City Council ot said
city shall have exclusive power to tax, license,-and regulate within said city
all insursance companies and their agencies doing business in said city, and
to compel said companies, or their agents to take out such licenses, and pay
such taxes.” And by virtue of the 7th and 11th Section of an Ordinance of
said city, passed Oct. 18th, 1856, pursuant to the provisions of said Section of
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said act; which Scetions provide for licensing and taxing insuirance AZOnCIER,

and impose a fine of from $25.00 to S100, for a violation of the same.

The court after examining the case gave judgment for the Plaintiff for
$100.00 8y

THE ERRORS ASSIGNED ARE.

1st. Rendering judgment in favor of the Plaintiff, and against Defend-

ant.
2d. In not dismissing the suit at the cost of the Plaintiff.

POINTS, BRIEFS AND AUTHORITIES.

1st. The General Assembly having granted to the Defendant its Fran-.

chise in 1839, can not subsequently prohibit its exercise directly by repeal of
the charter—nor indirectly by imposing a license as a condition precedent to
the exercise of the Franchise.

2d. This is not a tax within the meaning of the Constitution. It is not
a tax on property. But alicense merely to exercise a right already granted
without restriction or limitation. -

The act of incorporation of the Defendant makes it obligatory on the
Defendant to extend its business and agencies to all parts of the State. The
General Assembly subsequently say, this shall not be done in cities, unless
the company will pay a license of §100.00.

A tax upen the stock or property of a corporaﬁon might be legal. The
General Assembly is presumed not to surrender its right to tax property.

But the imposition of a tax or license like this, is a blow aimed at the
Franchise itself—and the assumption of a power to destroy it.
Sec. 4, Peters 514.
Sec. 6, Howard 507.
N. H. PURPLE, Appellants Attorney.
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Coarrer XXXI.

- ST ity

LICENSES FOR VARIOUS PURPOSES.

Ax Onrorxaxce in relation to licenses for yarious purposes.

+ Goods and merchandise not assessed, owners must pay a license.
Auctioneers, hawkers, peddlers, refailers, to he licensed.
. Brokers, pawn-brokers and money-changers to he licensed.
- Circuses, menageries, theatres, concerts, ete., to be licensed.
5. Ten-pin alleys, billiard and bagatelle tables to be licensed.
Eating-louses to be licensed.
- Insurance agents must procure licenses and make affidavit.
. Who may grant licenses, and the terms and conditions of the same.
9. Licenses, by whom made out and signed.
10, May be transferred with consent.
11. Pereons taking license subject to ordinances; license must be paid
for.

P *‘ts.

Be it ordained by the City Council of the City of Peoria:

See. 1. That it shall not be lawful for any person to enter into the
business of selling any goods, wares, lumber or merchandise of any kind
whatever from any boat, or in any store, or at any place within said
city, after tho annual assessment shall have heen made out and returned
by the city assessor on the personal property in said city, without firsk
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1 v Revised. Ordinances. L=

s

u‘ Coarrer XXXI.

i : LICENSES FOR VARIOUS PURPOSES.

AX ORDINANCE in relation to licenses for various purposes.
| .

ﬁ Src. 1. Goods and merchandise not assessed, owners must pay a license.

. Auctioneers, hawkers, peddlers, retailers, to be licensed.

. Brokers, pawn-brokers and money-changers to be licensed,
. Circuses, menageries, theatres, concerts, ete., to be licensed.

Ten-pin alleys, billiard and bagatelle tables to be licensed.
Eating-houses to be licensed.
. Insurance agents must procure licenses and make affidavit.

Who may grant licenses, and the terms and conditions of the same.
. Licenses, by whom made out and signed.
. May be transferred with consent.

- Persons taking license subject to ordinances; license must be paid
for.

aj.a-cnhéﬂl:
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Be it ordained by the City Council of the City of Peoria:

Skc. 1. That it shall not be Jawful for any person to enter into the
business of selling any goods, wares, lumber or merchandise of any kind
whatever from any boat, or in any store, or at any place within <aid
city, after tho annual assessment shall have been made out and returned
by the city assessor on the personal property in said city, without first
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e

having obtained a license for that purpose as hereinafter provided; and

in all cases where the city assessor may have failed or omitted to assess
the stock or capital of any merchant, dealer or other person, such mer-
chant, dealer or other person is hereby required to take out a license
in the same manner and shall be charged the like amounts as are here-,
inafter required of merchants, dealers and others entering into the busi-
ness as aforesaid after the said assessment for any year shall have been
made out and returned as required by ordinance. And any person
violating or failing to comply with any of the provisions of this section
shall, on conviction, forfeit and pay not less than five nor more than
one hundred dollars for every offense. o} [ .

9. Tt shall not be lawful for any person within said city to exercise
the business, trade or vocation of an auctioneer, nor to sell or vend ab
public auction any goods, Wares, merchandise or real estate, or any 1=
terest therein, except constables, marshals, masters in chancery, cor-

, executors and administrators, by virtue o
the business, trade or vocationfot;‘ a hnwkel;‘

ddler of goods, wares or merchandise, or a retailer of the same a

::x; estand or table in any public place, without first having obtained &
Jicense for that purpose as hereinafter Pronded. And any person vio-
lating any of the provisions of this ordinance shall, on conyiction, for-
foit and pay not less than five nor more than one hundred dollars for
every offense. hegron :
§'3. Tt shall not be lawful for any person in said city to exercise the
Lusiness of a stock or exchange broker, in buying or selling stocks,
bank-notes, gold and silver money, or bills of exchange, nor to exercise
the business of a pawn-broker or money-changer, without first having
obtained a license for that purpose as hereinafter provided. And any
person violating any of the provisions of this scction shall, on convie-
tion, forfeit and pay not less than twenty-five nor more than one hun-
dred dollars for every offense.

§ 4. It shall not be Jawful for any person, ccmpany or association in
said city to exhibit any show, ledgerdemain, menageries, figures or oth-
er things; nor to perform any feats, such as circus-riding or exhibitions,
or any thing of the like nature; nor to exhibit any panoramas, curiosi-
ties or other things; nor to give theatrical or musical performances X
musical concerts or entertainments ; nor to perform any tricks such as
are played by persons gencrally known by the name of magicians, Xope
and wire dancers; nor to perform any gleight of hand with cards, cups,
balls or other things where money is charged for admission to hear oF
see the same, or where money is charged or solicited for hearing orlsee(i
ing any such performances or exhibitions, without first having obtaine
a license for that purpose as hereinafter provided. Andany person Vio-
lating any of the provisions of this seetion shall, on conviction, forfeit

and pay not Jess than five nor more than one hundred dollars for every

oners,-collectors, sheriffs,
their office,’ nor to exercise

NOTE.

1. Liabilities, etc., of auctioneers, 15 Tils., 407; 1 Gilm,, 2645 2 Gilm.,

617; 11 Ills., 254.

Yy ;
Levised Ordinances.

offense : provided, that tth i : this Tt
- at the provisions of this seetion shall
igeggix:lce:; (;:) a:l_)};’c;hxbmous by any individual residen: i;lx t}l::t();ltx;'p(l)f
¥ ompany or associati 2 W, ik jori
whgsg uicmlll)elrls are 1'esigeuis of suidc:-ilt;rou ow i
. Tt shall not be lawful for any per i id eci
d ‘ i vfu y person in said city t
:;u‘;:hm'ten pin alley, or billiard or bagatelle table, with 3 viz‘wlr{i(;'pmﬁ? 4
withos;(;i Ix.né)luey.ls cli)urgeddtor the use of or for playing on the s:blml;,
: st having obtained a license for that pur s herel :
e tained a Ii shat purpose as hereinafter pro-
s\ }igﬁ? -4 é&or:lci ; éxgoyupei;f;}gi t‘ :o;z(xltmg any of the provisions of this sel;:{)i?u
. . 3
one léundred dollars for every oﬁl’c‘:x);el.] el oy o
- n§sec.1 tIot :Ch]:lxl]l not be lawful for any person in said city who is not li-
i redsie by (llq;,“fir:e r1’:<S>ekf(':eptzlllu‘:ordmzn'y or eating-house, without first
Ehfd or that purpose as hereinafter provid
itil(iigirsf%;f; il;)l:;:;]g any ottlthe provisions of this sectim{) sl:allle?).n Jjorixd
ion, ay not less th: ; | 1
dol§]ars i Oﬂ%n);c: s than ten nor more than one hundred
§ 7. Tt shall not be lawful f :

. I or any person or persons in said ci
;:sse;gi(z t(;hce Ill)]usmess, trade or vocation of an iu};umuce ﬁfrz?xl;l fg:tzl;;
ompany or companies, in any way or man W

o my 1 ner whatever, ei-
zlézztill)]y" tlallll;xir:;t;ug; negotmlt)mg f(‘;n' insurances on life or proI:;::; e:)’r f)ly
! nce, or by aiding in the effecti an i :
e ;ro ' Witho’u o ) ng o effecting of an insurance on
f hereinag‘)tery)rovided r;t having obtnmeq a license for that purpose
ey sept_ o . And any person violating any of the provis-
e ](i ion shall, on conviction, forfeit and pay not less tk
: 8y T‘fe qt ars nor more tha.n one hundred dollars for e\'ery'oﬂ'ozauézri
3.8 'the cocl y'lcquncll,' whcn.m session, and the mayor and cit cleri{
B contemu}sz;e (xls }r;ot é}!; session, may grant licenses for any of tl);e pur:
coriditions, Bt y this ordinance, upon the following terms and
. To merchants, deal )
¢ ) , dealers and others contemplated b 5 i
glf; :hls otrdmnnoe, a license may be issued, andpthe saﬁ’;et hs(;)ﬁlliht il
= nef gnnu_ul assessment thereafter shall be made upon tﬁe e
{hepetr )]r{ in smd.oxty, and the rates to be charged for said lio£ s
— lse:ti:edo;'ncnpltgll o{ the applicant shall be the same per centunf iesstg‘;
personal property for the year in which i i
< . 4 - th i
311(]:11'1 2 p;:ox:lzdleld, that no license shall be issued for a lessesllxl&(’:;i 15t is-
t:x :Brs‘;nashets;cxi{mount ql;xlrggd ;u said license shall be in lieu of:l'1 c;:;
: or capital of the applicant for the yeari 1
) h ri
il:ense may be issued ; and provided, further, that tJ{m o:n‘:?och s;l 5
solgg(;%t l(l)f any b:alb frorln which lumber or other merchundise’m:};r agl;
ld, shall pay not less than two dollars for each and
of a load so sold, and that said licens o 1 Do al
tcn;l sy d!l’ys. said license to sell from a boat shall not ex-
redd.d ;ﬁc:l l:l{ctlo(llm?rs for the.poriod of one year for the sum of two hund-
; and for any period less than one year at the rate of three

N
NOTE.

1. See 13 Ills., 557, und sec. 2 ' :
1 y 097, sec. 20 of the act of Feb. 12, 1855, page 44 ante.
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hundred dollars per annum: provided, however, that persons licensed
to sell at auction shall have but one regular place of business, and shall
keep and usc but one auction or sale room, and shall not permit other
persons to sell under their licenses; and provided, further, that per-
sons licensed to sell at auction shall observe and comply with the ordin-
ances of said city now in force or that may hereafter be passed, regulat-
ing auctioneers and restricting them in the use and occupancy of the
streets and sidewalks.

3. To hawkers and peddlers and retailers at stands or tables, for any
‘term not exceeding one year, and for a sum not less than two dollars:
provided, that retailers at stands or tables shall, with the written con-
gent of the occupant of the lot or building in front of which he may de-
sire to stand first had and obtained, be permitted to use and occupy
four feet, and no more, of the sidewalk extending from the front line of
such building or lot.

4. To stock and exchange brokers, for the term of one year, and for
a sum of not less than one hundred dollars.

5. To pawnbrokers and money-changers, for the term of one year,
and for a sum of not less than two hundred dollars.

6. To circus companies, their managers or agents, to exhibit and per-
form for one day seventy-five dollars, for two days one hundred dollars,
and twenty-five dollars per day for every day after two days.!

7. To the managers or agents of theatres, shows, menageries, con-
certs or exhibitions, performances or entertainments of any kind what-

ever as contemplated by this ordinance, for a sum of not less than two
d{:\hrs for each and every day such persons shall exhibit, perform or
show.

8. To the keepers of nine or ten pin alleys, for the term of one year,
aﬁd for a sum of not less than twenty-five dollars for cach and every
alley.

9. To keepers of billiard and bagatelle tables for the term of one
(1::1', and for a sum of not less than fifty dollars for cach and every ta-
10. To the keepers of ordinaries or eating-houses for the term of one

year, and for a sum of not less than ten dollars.

- To insurance agents, for the term of one year, and for a sum of

not less than twenty-five dollars for each and every company for which
the applicant may act as agent ; and the agent sha

e cion W Foes e 8 11 annually, on the
i any license, make and file wit it k i
e feit: ﬂlﬂymunber,o with the city clerk an affidavit

f companies for which he is agent and the
names of the same, and the place where cach company is located ; and
ou failure or negleet to do so, said agent shall forfeit and pay twenty-
five dollars for every offense.

§ 9. All licenses issued by virtue of this ordinance shall be made
out by the city clerk, and signed by the mayor under the seal of the
city, and countersigned by the city treasurer, on his receiving from the

» NOTE.
1. 3 Scam., 1; 12 Ils., 389.

<
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applicant the amount required to be paid forsuch license ; and the said
clerk shall keep a register of all licenses granted according to the pro-
visions of this ordinance, and shall charge the amount thereof to the said
treasurer. ‘

§ 10. No license issued under this ordinance shall be transferred un-
less with the consent of the city council, or the mayor and city clerk,
and such transfer shall be indorsed on the license by said clerk.

§ 11. All persons taking out licenses under this ordinance, shall be
subject to and be governed by the ordinances of said city now in force,
or that may hereafter be passed, in relation to amy of said licenses or
the business connected therewith; and no person shall be deemed to
be duly licensed under this ordinance unless he has paid the amount
charged for the same, and unless the license has been actually issued and
delivered to him.

Passed October 18, 18506.
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