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Q _(}L_Su!tll. Printor, Repudblican Offlce. Mlddlopnrt,

SUPREME COURT OF ILLINOIS.
APRIL TERM, 1862.

JOHN F. WRIGHT, ]
APPELLANT, |
ads. l
1£DWJN1 CURTIS. \ Appeal from Iroquois.
an(
JOSEPH BAKER, ||
APPELLEES. |

POINTS OF APPELLANT.

First. The Plaintiffs below brcught their suit upon a certain Promissory
Note. The note was payable to «Curtis & Ilaker” The svit is in the in-
dividual names of “ldwin Curtis” and “Joseph Baker?” as individuals.
There is nothing upon the face of the papers showing that the individuals
Edwin Curtis and Joseph Baker are the same persons 1o whom the note was
made payable. There is nothing upon the papers showing that they, the
plaintiffs, were pavtners, orin what mauner they were jointly interested in
the note sued upon.

The note itself may have been evidence sufficient to have proved a cause
of action in favor of Curtis & Baker, against the defendant, but if they failed
to show, by competent evidence, that the plaintiffs named in the Declaration
constituted the firm of Curtis & Baker, they were not entitled to recover.
« Unless they sue as partners, the Statute does not relieve them from produc-
ing the proof, which was required by the Common Law to maintain the
action.”

24 Il R, 109.

5. Wendell, R, 475.

2. Greenleaf, Ev.,, page 4506, Sce. 478.

3. Campbell, R, 240 and note.

3. Starkie, 1070.

Coywp,.069.

5. Term R, 709.".

2, Watts, R, 222.

9. Greenleaf, Ev., Sec. 483.

Second. It might not have been necessary to have proved a pzntnemhlp
had the same appo'ued from the face of the papers, or had they declared in



{he name of «Curtis & Baker” and alleged a partnership. The suit is in the
name of entirely different parties than those named in the note. In 2d
Scammon, page 290, the Court fully sustains the distinction here made, and
decide that if the note named and sued upon in that case had been sued in
the name of Collins & Salisbury, while the same was payable to Collins & Co.,
proof would have been necessary to show that Salisbury was one of the
firm, &ec.

2. Scam. R, page 290.

Citing 5, Wendell, 2., 475.

« 1, Chitty Plead., 440.

Third. Defendant could not plead in abatement, or specially as to the
partnership, as there was no such issue tendered, and he could not disprove
that fact, as there was no proof of the fact of partnership.

Courts are not permitted to presume partnership as to plaintiffs. It is
admitted that in case plaintifis had sued as partners, the question of partner-
ship could only have been put in issue by plea of abatement properly verified,
21 1l R, 524,12 Ill. R, 124.

Tourth. Defendant was in Court to defend a claim alleged to be due Ed-
win Curtis and Joseph Buker as individuals, and not as against Curtis & Baker,
other and ditferent parties.

Fifth. This Court has fally decided the quéstions involved in this case in
94th Ill. R, 109, and the Supreme Court of New Yoik has held the same
way in 5 Wend. R, 475, and the rule seems to be fully sustained by all the
authorities.

Sixth. The Judgment is not sustained by the evidence.

Seventh. The Court erred in not granting a new trial.

CHESTER KINNEY & S. G. BOVIE,
For Appellunt.
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SUPREME COURT.

THIRD GRAND DIVISION.
APRIL TERM, A.D. 1862.

JOHN F. WRIGHT, 0

i vs. l
EDWIN CURTIS ' t Appeal from Iroquois.

and '

JOSEPH BAKER. J

POINTS FOR APPELLEES,

In this case, the first objection of the Appellant is, that there was a va.
* riance between the pleading and proof ; for that the averment in the declara-
tion is that Zwin Curtis and Joseph Baker are plaintifts ; whereas, the note
offered in evidence is one payable to Curtis & Balker.

The second"':objection is, that there was no proof of ‘piu"-l;nership of plain-
tiffs.

That there are no errors in the case must be so manifest that we deem it
only necessary to cite the Court to

Hollenback vs. Williams et al, 1 Scam., 544; Vance ¢t al. w., Lunk ¢t
al., 2 Seam., 268, Salisbury ct al vs. Gillett et al, 2 Seam., 290.

FRANKLIN BLADES,
GEORGE B. JOINER,
for Appellees.
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I&. _Ofxltu. Prlntgr. Republican O?fice, Middleport.

'SUPREME COURT OF ILLINOIS:

“APRIL TERM, 1862.

JOHN F. WRIGHT, )
APPELLANT, |
I

ads. |
EDWIN CURTIS. \ Appeal from Iroquois.
and ' 4
JOSEPH BAKER, |'
APPELLEES,

POINTS OF APPELLANT.

First. The Plaintifis below brcught their suit upon a certain Promissory
Note. The note was payable to “Curtis & Paker” The suit is in the in-
«dividual names of “Xdwin Curtis” and “Joseph Baker” as individuals,
There is nothing upon the face of the papers showing that the individuals
Edwin Curtis and Joseph Baker are the same persons to whom the note was
made payable. . There .is nothing upon the papers showing that they, the
.Plaintiffs, were pavtners, or in what) manner they were jointly interested in
the note sued upon. W '

The note itself may have been ‘evidence sufficient to have proved a cause
of action in favor of Curtis & Baker, against the defendant, but if they failed
to show, by competent evidence, that the plaintifis named in the Declaration
constituted the firm of Curtis & Baker, they were not entitled to recover.
“ Unless they sue as partners, the Statute does not relieve them from produc-

ing the proof, which was required by the Common Law to maintain the
action.”

24 Il R, 109.

Wendell, R. 475.

Greenleaf, Ev., page 456, Sec. 478.

Campbell, R, 240 and note.

Starkie, 1070.

CORITEFIE Gl i s e

5. Term R, 709. Ayt Rl o d

. Watts, R, 222.

. Greenleaf, Ev., Sec. 483.

econd. It might not have been necessary to have proved a partnership
had the same appeared from the face of the papers, or had they declared in
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the name of “ Curtis & Baker ” and alleged a pmtnelshlp The suit is in the
name of entirely different parties than those named in the note. In 2d
Scammon, page 290, the Court fully sustains the distinction here made, and
decide that if the rote named and sued upon'in that case had been sued in
the name of Collins & Salisbury, while the same was payable to Collius & Co.,
proof would have been necessary to show that Salisbury was one of the
firm, &e.

2. Scam. R, page 290.

Citing 5, Wendell, 2, 475.

« 1, Chitty Plead., 440.

Third. Defendant could not plead in abatement, or specially asto the
partnership, as there was no such issue tendered, and he could not disprove
that fact, as there was no proof of the fact of partnership.

Courts are not permitted to presume partnership as to plaintiffs. It is
admitted that in case plaintifts had sued as partners, the question of partner-
ship could only have been put in issue by plea of abatement properly verified,
21 1l R, 524, 12 11 R, 124.

Fourth. Defendant was in Court to defend a claim alleged to be due Ed-
win Curtis and Joseph Buker as individuals, and not as against Curtis & Baker,
other and different parties.

Fifth. This Court has fully decided the questions involved in this case in
24th 111 I\,., 109, and the Supreme Court of New Yoik has held the same
‘way in 5 Wend. R., 475, and the rule seems to be fully sustained by all the
authori mes '

Sixth. The Judgment is not sustained by the evidence.

Seventh. The Court erred in not granting a new trial.

CHESTER KINNEY & S. G. BOVIE,
For Appellant,
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A. G. STy, Printer, Republican Ofiice, Middlepont.

SUPREME COURT.

THIRD GRAND DIVISION.
APRIL TERM, A.D. 1862.

JOHN F. WRIGHT, )
VS. |

EDWIN CURTIS ¢ Appeal from Iroguois.
- and |
JOSEPH BAKER. J

POINTS FOR APPELLEES.

In this case, the first objection of the Appellant is, that there was a va.
riance between the pleading and proof'; for that the averment in the declara-
tion is that Adwin Curtis and Joseph Baker are plaintifis ; whereas, the note
offered in evidence is one payable to Curtis & Baker.

The second objection is, that there was no proof of partnership of plain-
tiffs. ' '

That there are no errors in the case must be so manifest that we deem it
only necessary to cite the Court to :

Hollenback vs. Williams et al, 1 Scam., 544; Vance ¢t al. vs. Funk et
al., 2 Seam., 268, Salisbury et al vs. Gillett et al., 2 Scam., 290.

FRAN‘KLIN BLADES,
'‘GEORGE B. JOINER,
‘ for Appellees.
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@_ G. Suiry, Printer, Republican Office, Middleport.
e o S AP e b o Tt

SUPREME COURT OF ILLINOIS
APRIL TERM, 1862.

JOHN F. WRIGHT, )
APPELLANT, |
ads. |
EDWINICUI RTIS. &Appealfrom Zrogquois.
an( [
JOSEPT BAKER, |'
s. )

APPELLEES

POINTS OF APPELLANT.

First. The Plaintifts below brcught their suit upon a certain Promissory
Note. The note was payable to “Curtis & I’aker” The svit is in the in-
dividual names of “Xdwin Curtis” and “Joseph Baker?” as individuals,
There is nothing upon the face of the papers showing that the individuals
Edwin Curtis and Joseph Baker are the same persons to whom the note was
made payable. There is nothing upon the papers showing that they, the
plaintiffs, were pavtners, or in what manner they were jointly interested in
the note sued upon.

The note itself may have been evidence sufficient to have proved a cause
of action in favor of Curtis & Baker, against the defendant, but if they failed
to show, by competent evidence, that the plaintiffs named in the Declaration
constituted the firm of Curtis & Baker, they were not entitled to recover.
« Unless they sue as partners, the Statute does not relieve them from produc-
ing the proof, which was required by the Common Law to maintain the
action.”

OLRTINRONL09

5. Wendell, R. 475.

2. Greenleaf, Ev,, page 4506, Sce. 478.

3. Campbell, R, 240 and note.

3. Starkie, 1070.

Cowp, 569..

5. Term R, 709.

2. Watts, R, 222.

9. Greenleaf, Ev, Sec. 483.

Second. It might not have been necessary to have proved a paltnelahlp
had the same appemed from the face of the papers, or had they declared in



the name of  Curtis & Baker ” and alleged a partnership. The suit is in the
name of entirely different parties than those named in the note. In 2d
Scammon, page 290, the Court fully sustains the distinction here made, and
decide that if the note named and sued upon in that case had been sued in
the name of Collins & Salisbury, while the same was payable to Collius & Co;,
proof would have been necessary to show that Salisbury was one of the
firm, deec.

2. Seam. R, page 290.

Citing 5, Wendell, 2, 475.

« 1, Chitty Plead., 440.

Third. Defendant could not plead in abatement, or specially as to the
partnership, as there was no such issue tendered, and he could not disprove
that fact, as there was no proof of the fact of partnership.

Courts are not permitted to presume partnership as to plaintiffs. It is
admitted that in case plaintiffs had sued as partners, the question of partner-
-ship could only have been put in issue by plea of abatement properly verified,
21 1l R, 524,12 11l R, 124.

Fourth. Defendant was in Court to Jdefend a claim alleged to be due Ed-
win Curtis and Joseph Baker as individuals, and not as against Curtis & Baker,
.other and difterent parties.

Fifth. This Court has fully decided the questions involved in this case in
-24th 1Il. R, 109, and the Supreme Court of New Yoik has held the same
way in 5 Wend. R., 475, and the rule seems to be fully spstained by all the
authorities.

Sixth. The Judgment is not sustained by the evidence.

Seventh. The Court erred in not granting a new trial.

CHESTER KINNEY & S. G. BOVIE,
For Appellant.
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APRIL 'IFR\I A.D. 1862.

JOII\J F Vvhl(alh, )

: ATPELLANT, |

ads. |
EDWIN CURTIS® \ Agpeal from Troquois.

and i

|
JOSEPH BAKER, i
' APPELLEES. J

ADRSTRACT OIF RECORD.
Placita November; Term, 1861
July 20th, 1861~-—-I?r(-c}I‘)cﬂﬂlcd‘:md summons issued-
July 20th, 1861— Eecurity bond for cests filed.

Angust 15th;: 1861 ysSumpons served.

~ November 9th, 1861—Declaration filed.

First special count, upon a promissory note.
Sccond count, & common count—goods sold, &c.
Copy of note and Lill of particulars.

Plea, general issue—-Filed November 21st, 1861.
& milier o plea.

Trial by the Court without a Jury, November 22d, 1861,

and judgment for plaintiffs for $176.70.

Motion for new trial--Filed November 22d, 1561.

New trial denied December 18th, 1661. Defendant excepts.

Judgment, December 18th, 1861.



10

il

Appeal prayed and allowed, and duly perfected same day, De-
cember 18th, 1861.  Iill of Exceptions filed December 18th, 1861.

Bill of Iixceptions.

Appeal Bond filed January 19th, 1862.
EVIDENCE.

Plaintift offered to read in evidence the following note, to wit:

$155.00. New Yorg, October 17th, 1860.

«Six months after date, I, the subscriber, of Middleport, Coun-
ty of Iroquois, State of Illinois, promise to pay to the order of
Curtis & Baker one hundred fifty-five dollars at their office in
New York, value received. JOHN F. WRIGHT.

To the reading of which Defendant ohjected. Objeetion over-
ruled. Defendant excepted. Note read in evidence.

Which was all the evidence given on the trial.
CHESTER KINNEY & S. G. BOVIE,
Attorneys for Appellant.
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