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ASSIGNMENT OF ERRORS.

the petitioner entitled to a lien, and in

1.—The Court erred in deciding
The decree is against law.

yendering a decree for the complainant.

and decreeing a sale of the premises, and not
ent of the money decreed to be paid

o
allowing or fixing any time for the paym
before sale. By the terms of this decree, execution might have been issued on
Q) adjournment of Court, and the premises advertised and sold immediately.
~
W
N
A

9.—1In awarding execution

3.—The petitioner by his petition does not bring himself within the stat-

ute upon which the same is predicated.

No time is alleged within which the contract or labor was to be performed,
nor when the money therefor was to be paid.

Both petition and proof show that no time was specified by contract within

which it should be performed.

No contract of any kind is alleged.

None is proved.

jégf' i The petition is brought and rests upon an mmplied contract.
N 4.—The proof is insufficient to sustain the allegations of the petition.

Furthermore, their is a fatal variance between the proof and allegations.

H. P. SMITH, Atty for PLf in Error.
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““‘Gazette” Print—Waukegan,

%« @ﬁvtem Souns

OF THE

STATE OF ILLINOIS.

TEHIRD GRAND DIVISIOIT,
APRIL TERM, 1863.

.

C. M. ROWLEY, Plamtyf in E’rror,
) Vs. ERROR TO LAKE.
GEORGE JAMES, Defendunt in Error.

H. P. SMITH, Attorney for Plaintiff in Error.

BRIEF.

This Petition was filed in 1856, under the Statute of 1845. The ques-
tions presented by the assignment of errors have each been heretofore decided
by this Court. There is no difference in principle between this and those re-
ported cases, which are relied upon for a reversal of the decree in this case.
Argument, therefore, is deemed superfluous. The cases referred to, arve:

Claycomb . Cecil, 27 Isy; 497. 2 77 977, oveegeD
Link ». Iron Works, 24 Tlls; 861. §

Bradley ». Anderson, 24 Ills.; 110.

Philips ». Stone, 25 Ills.;-77.

Columbus M. M. Co. ». Downer, ; 169.

Scott ». Keeling, ib; 358.

Cuok, et. al. ». Heald, et. al,, 21 Ills.; 425.

Same ». Vreeland, /b; 431.

Same ». Rafinot, :5; 437,

Senior ¢. Brebnor, 22 Ills.; 252,

McClerkin ». Lagon, 23 Ills.; 79.

Moser 2. Mattstol, 24 Tlls.; 198, :
Bbter v St 89 Tles 6T LG £ B R
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‘“‘Gazette” Print—Waukegan,

%ﬁ C%wwwe @Wt,

OF THRE

STATE OF ILLINOIS.

THIRD GRAIND DIVISIOIT,
APRIL TERM, 1863.

C. M. ROWLEY, Plaintiyf’ in Error, ]

V8. - ERROR TO LAKE.
GEORGE JAMES, Defendunt in Eryor. J

H. P. SMITH, Attorney for Plaintiff in Error,

BRIETF.

This Petition was filed in 1856, under the Statute of 1845. The ques-
tions presented by the assignment of errors have each been heretofore decided
by this Court. There is no difference in principle between this and those re-
ported cases, which are relied upon for a reversal of the decree in this case.
Argument, therefore, is deemed superfluons. The cases referred to, are:

Claycomb v. Cecil, 27 Ws,; 497. 3 7 3992~ ° T
__Tink v. Tron Works, 24 Tlis; 551. 3
Bradley ». Anderson, 24 Ills.; 110.

Philips ». Stone, 25 Tlls.; 77.

Columbus M. M. Co. »- Downer, #; 169.
Scott ». Keeling, ¢; 358.

Cook, ct. al. ». Heald, et. al., 21 Ills.; 425.
Same ». Vreeland, 75; 431.

Same ». Rafinot, 15; 437.

Senior ». Brebnor, 22 Ills.; 252,
MecClerkin ». Lagon, 23 Tlls.; 79.

" Moser 2. Mattstol, 24 Tlls.: 198,

s

~ Stien #. Shultz, 23 ls.; 647. 1% 4 Erron 00<p.D
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OF THE

STATE OF ILLINOIS.

THIRD GRAND DIVISION,
APRIL TERM, 1863.

OURTIS M. ROWLEY & ,,%
iy Plfein Brror, | pppoRr FROM LAKE.
GEORGE JAMES, Def’t in Error.

PETITION FOR MECHANIC’S LIEN.

ABSTRACT OF PETITION, A_\"SWER,.EVIDENCE AND DECREE.
PETITION FILED OCT. 9, 1856.

S1a1E oF IruiNois, Lake Counrty,
October Term, 18 576,

To the Hon. George Manierre, Judge of the Lake County Civcuit Court:

Your petitioner, George James, would respectfully represent unto your
Honor, that during the month of May, A.D. 1856, your petitioner was engaged
in the business of Painter, at the town of Waukegan, County of Lake and State

of Illinois.

That during the aforesuid month of May, at Waukegan aforesaid, your
petitioner entered into a contract with one E. G. Phelps; then of said Wauke-
gan, by the terms of which your petitioner agreed to do painting for said Phelps
on a house and barn which said Phelps had then erected on the following des-
cribed lot, to wit: Lot No. 10 in Block No. 11, in the original town of Wau-
kegan, County of Lake and State of Illinois.
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That, in pursuance of said contract, your petitioner did during the said
month of May paint for said Phelps said house and barn, for which labhor the
said Phelps agreed to pay your petitioner the sum of sixty dollars. That said
sum of sixty dollars is now due and remains unpaid, although the time for the
payment has long since elapsed.

That the time for the completion of said contract was not extended for a
longer period than three years from the making theveof, nor the time of pay-
ment beyond the period of one year from the completion thereof.

That about the 1st day of July, 1856, said Phelps became pecuniarily
involved, so as to be unable to pay his liabilities, and said Rowley purchased
of said Phelps all his interest in said premises, and that a portion of the con-
sideration of said sale was that the said Rowley should pay and satisfy all liens
and demands which existed against said building, among which was the lien of
your petitioner. That Rowley knew of the contract between said Phelps and
your petitioner, and of the performance of the labor aforesaid, hoth at the time
of the performance and at the time of the conveyance to him.

The remaining part of said Petition relates exclusively to the title and the
Plaintiff in Error’s interest in and to said premises, and the prayer.

ANSWER.

The answer of Rowley, sworn to, admits that in May, 18506, the petitioner
was engaged in the business of Painter; but says he has no knowledge, infor-
mation or belief, as to whether he entered into a contract with the defendant
Phelps, as in said petition alleged,—or whether, in pursuance of said contract,
the petitioner performed labor upon the building in said petition described of
the value set forth,—or whether said Phelps agreed to pay him sixty dollars
therefor, as alleged in said petition,—or whether there is any sum of money
unpaid from said Phelps to said petitioner, as set forth in said petition,—or
whether there was any time agreed on between said Phelps and petitioner for
the completion or payment upon any contract between them, except as herein-
after stated; but admits, upon information, that the petitioner did perform
some labor in painting for said Phelps upon said house and barn, as a day la-
borer, without any special contract being entered into between said Phelps and
said petitioner with reference to the labor, as to time, price, or payment for the
same. And he expressly charges the fact to be, that for the labor performed
by said petitioner for said Phelps it was agreed between them that the said
petitioner was to receive his pay in carpenter work of said Phelps; and that
when he purchased the inferest of said Phelps in said premises, he called upon
said petitioner to ascertain if he had any lien or claimed any upon said premi-
ses, and he expressly slated unto this defendant that he had none. That this
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defendant offered to provide for the payment of the same in the purchase of

“said Phelps, if he had any, but said petitioner stated to this defendant that he™

had none. Admits that the interest of said Phelps in said premises, and the
transfers and contracts between said Phelps and this defendant, are correctly
stated in said petition—

But expressly denies, that when he purchased said Phelps’ interest in said
premises that any portion of the consideration of said sale was that this defen-
dant should pay and satisfy all liens and demands which existed against the
buildings upon said lot, or the lien of said petitioner, or any lien.

And says he never had any knowledge of the pretended lien of said peti-
tioner, or any other person.

That this defendant is informed and believes, 2nd so charges the fact to
be, that the pretended lien of said petitioner is wholly fictitious and fraudulent,
and prays to be hence discharged with his costs.

Signed, C. M. ROWLEY.

Sworn to before the Clerk of the Circuit Court of"Lake County aforesaid.

FEVIDENCE.
Horatio James testifies as follows:

I think that Rowley understood, at the time of the conversation referred
to in my former testimony now read to me, that James’ claim was upon the
building; he knew that James had worked upon the building, and did not deny
in the conversation referred to that James had a claim upon the house; he
wanted to assume the claim, as stated in my former examination, but James
(plaintiff) would not consent to waive his elaim upon the premises.

The former testimony of this witness, shown to him as aforesaid, is as
follows :

At the time Phelps and Rowley were trading, a schedule was presented
to Rowley of the cluims against the house. A lumber bill was mentioned, in
favor of Ladds & Griswold; I do not recollect the amount. A painting bill of
Nichols and George James, and a lime bill in favor of Dugdale; I cannot recol-
lect the amounts. Rowley was about purchasing the house, and he wanted all
the claims that were against the house; and the arvangement was, that part of
them were to be assumed and part not. Don’t recollect which was which.
Rowley wanted to assume George James™ debt for painting among the others.
Ie (James) would not consent to tauke Rowley as pay for same. Rowley de-
ducted the amount he was to pay Phelps out of the amount he was to assume.
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Cross Examined : \

I was in Rowley’s employ at the time. I understood that the list was a
list of the liabilities against the house. Claim of plaintiffs James, Dugdale
and Nichols, amongst them. Rowley wanted to assume George James’ ac-
count, but, owing fo some agreement with Phelps, James declined. 1t was under-
stood that James’ claim was on the building. I suppose he was to look to
Phelps for his pay. Rowley wanted to assume that debt; he had a talk with
James about it. James suid ke preferred looking to Phelps and gettiug his work
from him as they had agreed on. Rowley said to George James that if he as-
sumed the debt he should take it out of the purchase money; but George James
preferred to take his debt from Phelps. At the time, Rowley did not deduct
from the purchase money any of these cluims not assumed by him. They were not
deducted from the amoun! he was to allow Phelps., He wanted to deduct the
amount going to James out of the amount going to Phelps. James claimed he
had a claim on the house. He declined having any arrangement made with
Rowley for paying his claim, as e kad a contract with Phelps by whick he was
to recetve pay tn work from Phelps. Think Rowley paid all of the debts he

assumed.

Direct BExamination resumed:

George James did not release or offer to release Phelps. A proposition
was made to him to change his security by accepting Rowley; and this he de-
clined doing. Rowley furnished the major part of the lumber to Phelps, and
it was charged to Phelps on his books. At the time of this arrangement, Row-
ley paid Phelps $200, and after that Phelps vamoosed. Rowley and Phelps
were talking over the matter some time before it was closed. Rowley and
George James had conversation at several times. Rowley did not assume the
debts ut the time; but I don’t know whether he has since agreed to assume

them.

Re-01oss Evamined, by Defendant :

I understood that Rowley assumed the debts. The debts he assumed he
gave his due bills for at the time the trade belween Phelps and Rowley was
consummated. $200 was paid by Rowley to Phelps. They had then made
up their accounts. Phelps was owing Rowley for lumber. This $200 was
paid because Rowley took the house. Phelps performed the work on the

house.

Re-Direct Examined:

Phelps was owing Rowley $2,000 for lumber on this house and others,
and he was to take this house. Rowley held the title as security for the lum-
ber bills. I don’t think there was any definite arrangement made about the
claims which were not assumed, but it was talked over that there were other
claims against the house, and that these claims were not assumed. My brother,
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the petitioner, painted the house and barn. I have no idea what the work was
worth.  The am'unt of his hill was stated at the conversation between Rowley,
Phelps and him. It was spoken of as $60 or $70, for work on house and barn.
It was adwmitted that this house and barn were the same and standing on the
premises mentioned and desc:ibed in the Bill or Petition.

Daniel Marsh, being sworn, testified :

That George James worked on the house in question two yeurs ago last
April.  While T was at work for him he painted the inside. I saw him at
work on the house before I worked for him. T did not see him at work on the
barn. I worked for him a weck on the house, and he was there at work.

1t was admitted by defendant that the work and materials claimed in this
suit were done on the premises described in the petition, and that if petitioner
. . 3 . o ekl
is entitled to recover therefor upon this pefition and procedewee, under the Jaw
and the evidence, he is entitled to a lien on the premises. 77

‘The defendant Phelps is a non-resident.
Phelps did not appear.

Notice to him by publication and petition taken as confessed against him,
for want of appearance.

Judgment and decrce for the plaintiff; 27th Sept., 1860.

Motion for new trial made and overruled.

DECREE.

It is therefore ordered and decreed by the Court, that the said petitioner
have and obtain of said defendants the said sum of sixty dollars, for his dama-
ges assessed, with his costs, and that the same be and they are hereby adjudged
a lien upon the premises mentioned in said petition, to wit: Lot No. 10 in
Block 11, in original town of Little Fort, (now Waukegan,) in the County of
Lake and State of Tllinois, and that he have execution therefor; and it is fur-
ther ordered, that a special execution for a sale of the premises be issued to
satisfy the said damages and costs.
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ASSIGNMENT OF ERRORS.

1—The Court erred in deciding the petitioner entitled to a lien, and in
rendering a decree for the complainant. The decree is against law.

9.—In awarding execution and decreeing a sale of the premises, and not
allowing or fixing any time for the payment of the money decreed to be paid
before sale. By the terms of this decree, execution might have been issued on
adjournment of Court, and the premises advertised and sold immediately.

3.—The petitioner by his petition does not bring himself within the stat-
ute upon which the same is predicated.

No time is alleged within which the contract or labor was to be performed,
nor when the money therefor was to be paid.

Both petition and progf show that no time was specified by contract within
which it should be performed.

No contract of any kind is alleged.

None is proved.

The petition is brought and rests upon an implied contract.

4 —The proof is insufficient to sustain the allegations of the petition.

Furthermore, their is a fatal variance between the proof and allegations.

H. P. SMITH, Ay for PLY in Lrror.
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