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STATE OF ILLINOIS, %
ss

L, CIYARLES B. FARWELL, Clerk of the CgninXy Court in and for
said County, do hereby certify that /1 /(/Wﬁ/y/ whose name
is subscribed to the %M 7/7(“\"6 annexed 63(%% XL w\.\/f

Coox CounTy,

. L = . s .
| was, at the time of e the same, an acting Justice of the Peace in and
‘j for said County, duly commissioned, sworgand authorized to take the same; and full faith and credit dde to all

s\

his official acts.

"

In Tesrinony Wuaereor, 1 have hereunto set my hand %ﬂ‘d the
official seal of spid County Court, this / —_—
day of % s A.D. 5 57 T

b

Clerk of the County Court.
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Printed by Jameson & 3orse, 14 La Salle street.

SUPREME COURT.

Avprin Tery, A. D. 1859.

EDWARD B. HURD et al. )
VS,
MELANCTHON BURR et al.

The defendants in error respectfully submit :

1st. That the affidavit filed Ly defendants in the court below was
insufticient and defective, and that by rcason thereof, plaintifis were |
entitled to judgment.

(A) The affidavit should have been made by defendants, or one of
them : an attorney, as such, is not authorized to make the affidavit
required by law.

DPractice Act of 1853 relating to Cook County Court of
Common Pleas.
Sections (33 and 14).
Bancroft v. Eastman, 3d Gil., 259.
Loosevelt v. Dale, 2d Cowen, 581.
Cunningham v Goelet, 4 Dendo, T1.
(B) The statement in an affidavit of this nature that the affiant is
. informed and believes that the defendant has a substantial defense on the
merits is not sufficient. .
Briggs v. Briggs, 3 Johnson, 258.
Brown v. Corvell, 3 Doug., 452.
Adamson v. Wood, 5 Black:., 448.

(C) The affidavit is defective, because in the alternative, and nothing
is therein stated absolutely, and no indictment for perjury could be
founded upon it.

Castle et al. v. Judson et al., 17 1., 383.

4 Black. Com., 1317.
3 Greenleaf’s Evidence, § 188.
Adamson v. Wood, 5 Black., 448.




2d. That although process was not served upon all the defendants,
yet, as they appeared and pleaded, judgment could be rendered against

them, notwithstanding, the conrt, on motion of the plaintiff) struck the
plea from the files.

(A) The plea was not the appearance of the defendants. They must
have been in court defore they could file the plea. They appeared and
then pleaded, and striking the plea from the files could not operate to
strike their appearance from the docket. In order to file and defend
their plea, they must have come under the jurisdiction of the court, and
because they failed to make good the defense interposed, they cannot
say they never interposed any.  They have had the advantages of pre-
senting a defense, and they cannot say that because their defense was
stricken out ‘as frivolous, that therefore, they themselves are not in
court.

When a party appears and files a plea, he submits himself to the
Jurisdiction of the court, and is as completely subject to that jurisdiction
as though he had been served with process.

The process is a means by which the Inw has provided that a plaintiff
may coerce the appearance of a defendant. If a defendant comes with-
ont it, the plaintiff does notneed it: and when a defendant does come
into court, and the fact appears of record that he has been notified of
the pending case, and answered the plaintiff’s demand in any other way
than by a plea to the jurisdiction of the court, he is subject to that
jurisdiction for the purposes of that case, whether his answer made was
good, bad or indifterent.

(B) It may be questioned whether or not the court was authorized
under the Jaws of this State to strike the plea from the files.

The 3d and 14th scctions of the act, relating to practice in the circuit
and common pleas courts of Cook county, require that wherever a de-
fendant in an action founded upon contract shall file a plea, he shall at
the same time file an affidavit, setting forth that he has a good defense
to the action on the merits. These sections also provide that in case no
sufficient aflidavit is filed as required by law, that the plaintiff shall be
entitled to judgment.

The plea of defendants, as @ plea, may be perfectly good ; that it is
not accompanied by an aflidavit is no suflicient reason for striking it from
the files as frévolous. DBut the plaintift' is entitled to his judgment, for
the reason that the law provides, ke skall have it if the affidavit is not

filed. The failure to file the affidavit does not aftect the plea, otherwise



"
v )

than that defendant shall not be allowed to try the issue joined. Judg-
ment goes against him by default, and his default is in 70f Jiling his

affidavit, not in failing to plead. The judgment is not a judgment of
nil dicit.

It, then, the court should have stricken the plea from the files without
authority so to do, the defendants were in court, and although the court
below erred in so ordering the plea to be stricken from the files, this
court will not reverse on that ground, for the reason that plaintiffs in
error cannot complain of the erroneous decision as injurious to them.

BECKWITH MERRICK & CASSIN,
Attorneys for Defendants in Error.
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SUPREME COURT.

Avrrin Terwm, A.D. 1859.

EDWARD B. HURD et al. - )
VS,
MELANCTHON BURR et al.

The defendants in error respectfully submit :

1st. That the affidavit filed by defendants in the court below was
insufticient and defective, and that by reason thereof, plaintifis were
entitled to judgment.

(A) The affidavit should have been made by defendants, or one of
them: an attorney, as such, is not authorized to make the affidavit
required by law.

Lractice Act of 1853 relating to Cook County Court of
Common Pleas.
Sections (33 and 14).
Bancroft v. Eastman, 3d G4l., 259.
LRoosevelt v. Dale, 2d Cowen, 581.
Cunningham v Goelet, &« Dendo, 71.

(B) The statement in an affidavit of this nature that the affiant is
informed and believes that the defendant has a substantial defense on the
merits is not sufficient.

Briggs v. Briggs, 3 Joknson, 258.
Brown v. Corvell, 3 Doug., 452.
Adamson v. Wood, 5 Black., 448.

(C) The aflidavit is defective, because in the alternative, and nothing
is therein stated absolutely, and no indictment for perjury could be
founded upon it.

Castle et al. v. Judson et al., 17 Iil., 383.

4 Black. Com., 137.
3 Greenleaf’s Evidence, § 188.
Adamson v. Wood, 5 Black., 448.



2d. That although process was not served upon all the defendants,
yet, as they appeared and pleaded, judgment could be rendered against
them, notwithstanding, the conrt, on motion of the plaintiff, struck the
plea from the files.

(4) The plea was not the appearance of the defendants. They must
have been in court Jgfore they could file the plea.  They appeared and
then pleaded, and striking the plea from the files could not operate to
strike their appearance from the docket. In order to file and defend
their plea, they must have come under the jurisdiction of the court, and
beeause they failed to make good the defense interposed, they cannot
say they never interposed any.  They have had the advantages of pre-
senting a defense, and they cannot say that because their defense was
stricken out as_frivolous, that therefore, they themselves are not in
court.

Wlen a party appears and files a plea, he submits himseclf to the
Jurisdiction of the court, and is as completely subject to that jurisdiction
as though he had been served with process.

The process is a means by which the law has provided that a plaintift
may cocrce the appearance of a defendant. If a defendant comes with-
out it, the plaintift’ docs not need it: and when a defendant does come
into court, and the fact appears of record that he has been notified of
the pending case, and answered the plaintiff’s demand in any other way
than by a plea to the jurisdiction of the court, he is subject to that
jurisdiction for the purposes of' that case, whether his answer made was
good, bad or indifferent.

(B) It may be questioned whether or not the court was authorized
under the Jaws of this State to strike the plea from the files.

The 3d and 14th scctions of the act, relating to practice in the circuit
and common pleas courts of Cook county, require that wherever a de-
fendant in an action founded upon contract shall file a plea, he shall at
the same time file an affidavit, setting forth that he has a good defense
to the action on the merits. These sections also provide that in case no
sufficient affidavit is filed as required by law, that the plaintiff' shall be
entitled to judgment.

The plea ot defendants, as @ plea, may be perfectly good ; that it is
not accompanied by an affidavit is no suflicient reason for striking it from
the files as frivolous. But the plaintift' is entitled to his judgment, for
the reason that the law provides, ke skall have it if the ayidavit is not
Jiled. The failure to file the affidavit does not affect the plea, otherwise



than that defendant shall not be allowed to try the issue joined. Judg-
ment goes against him by default, and his default is in not filing his
affidavit, not in failing to plead. The judgment is not a judgment of
nil dicit.

If, then, the court should have stricken the plea from the files without
authority so to do, the defendants were ¢n cours, and although the court
below erred in so ordering the plea to be stricken from the files, this
court will not reverse on that ground, for the reason that plaintifis in
error cannot complain of the erroneous decision as injurious to them.

BECKWITH MERRICK & CASSIN,
Attorneys for Defendants in Error.
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