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" STATE OF ILLINOIS—SUPREME COURT,

THIRD DIVISION—APRIL TERM, 1861,

OSCAR F. BECKWITH, Plaintifl In Error,
V8.
THE PEOPLE OF THE STATE OF ILLINOIS, Defendants in Erxor,

INDICTMENT KFOR ASSAULT WITH INTENT TO COMMIT MURDER.

)
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ERROR FROM LEE,
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ABSTRACT OF THE RECORD.

1 Of the November Term of the Lee County Circuit Court A. D.
1860 ; before the Hon. John V. Eustace, Judge of the 22d Judicial
Circuit. ; e <A

1&2 On the fifth day of December A. D. 1860, (one of the regulat
days of said November Term) an indictment was - found against the
plaintiff in error, for an assault with intent to commit murder.

2 On the same day the indictment was returned 5y the Grand
Jury in open Court, endorsed “a True Bill,” signed by the fore-
man, of the Grand Jury, and an order entered by the Court, that
a Bench warrant issue for the arrest of the plaintiff in error, and
that he be held to bail in the sum of five hundred dollars.

2  The Bill of indictment so found by the Grand July, is in the
the words and figures following, to-wit:

9 “STATE oF ILLINOIS -
Lee CouxTy. 3

Of the November Term of the Lee County Circuit Court, in the
year of our Lord 1860.

9  The Grand Jurors, chosen, selected and sworn, in and for the
2

county of Lee, in the name, and by the authority of the people of
the State of Illinois, upon their oaths present, that Oscar I'. Beck-
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with, late of the County of Lee, on the tenth day of October, in
the year of our Lord one thousand eight hundred and sixty, at and
within the County of Lec, aforesaid, unlawfully, wilfully, feloniously
and of his malice aforethought, did then and there make an assault
in and upon one Emily Ann Bennett, (wife of David M. Bennett,)
in the peace of the said people, then and there bring, with a certain
axe, made of iron, steel and wood, and with a certain butcher knife,
made of iron, steel and wood, which he, the said Oscar F. Beck-
with, in his hand, then and there, had and held, with intent, her,
the said Emily Ann Bennett, with the axe and butcher knife, afore.
said, then and there feloniously, wilfully and of his ialice afore-
thought, then and there to kill and murder, contrary to the form of
the statute, made and provided, and against the peace and dignity
of the same people and State of lllinois.”

‘“And the Grand Jurors aforesail, upon their oaths aforesaid, do.
further present, that Oscar F. Beckwith, late of the County of Lee,
on the tenth day of October, in the year of our Lord one thousand
eight hundred and sixty, at and within the County of Lee, afore-
said, unlawfully, wilfully, and feloniously and of his malice afore-
thought, did then and there make an assault, in and upon one Emily
Ann Bennett, in the peace of the people of the State of Illinois,

3&4 then and there bring, with a certain axe made of Iron, steel and

4

wood, which hs, the said Oscar F. Beckwith, in his hand did then
and there, had and held, with intent, her, thesail Emily Ann Ben-
nett, with the axe aforesaid, then and there feloniously, wilfully,
and of his malice aforethought, then and there to kill and murder,,
contrary to the form of the statute, in such case made and provid-
ed, and against the peace and dignity of the same People of the:
State of Illinois.”

* And the Grand Jurors aforesaid upon their oaths aforesaid, do>
further present, that Oscar F. Beckwith, late of the County of Lee;
on the tenth day of October, in the year of our Lord one thousand
eight hundred and sixty, at and within the County of Lee, afore:
said, unlawfully, wilfully, feloniously, and of his malice aforethought,
did then and there make an assault upon one Emily Ann Bebee, in
the peace of the said people, then and there bring, with a certain
butcher knife made of iron, wood and steel, which he, the said
Oscar F. Beckwith, then and there had and held, with intent, her,
the said Emily Ann Bebee, with the knife aforesaid, then and there
feloniously, wilfully and of his malice aforethought, then and there
to kill and murder, contrary to the form of the statute in such case
made and provided, and against the peace and dignity of the same
people of the State of Illinois.”

DANIEL McCARTNEY, States Attorney.
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&  On the filing of said bill of indictment on said the Tth day of
December aforesaid, a Bench Warrant issued against the plaintiff in
error, who was arrested and brought into Court, and furnished with
a copy of the indictment, and also with the names of the Pettit
Jurors, then in attendance at Court; also the names of the Grand
Jurors who found said bill, and a list of the people’s witnesses.

5  What follows in quotation marks is copied vervatim from the rec-
ord,

o

“And afterwards to wit: on the eleventh duy of Deccmber,
aforesaid, as yet one of the regular days of said November Term, the
following proceedings were had in this behalf, as appears to us of
record, that is to say:

vs,

THe PEOPLE OF THE STATE OF ILLINOIS,
Oscar F. Beckwirm.

“Indictment for an assault with intent to commit murder.

“On this day comes McCartney, States Attorney, and the prison:
er being brought into Court, (and Stevens and Wood appearing as
Counsel for said prisoner) now enters his motion to quash this in-
dictment, which said motien is by the Court overruled; and the
said prisoner being now arraigned for a plea, saich that he'is “not
guilty,” in manner and form as charged in the indictment against
him, and now come a Jury of good and lawful men. to-wit:"

6  Then follow the names of the jurors and the trial of said cause.

What follows in quotation marks is taken verbatim from the rec-
ord.

6  After empanneling the jury, the Prosccuting Attorney moved the
Court for leave to add the names of certain witnesses on the back
of the indictment, which motion was overruled by the Court.

6  “And the said Jury having heard the evidence and the argument
of counsel retire in in charge of a sworn officer to consider of their

T  verdict. And afterwards on this day come the said Jury into
Court, and return the following verdict, to-wit:

T  “We. the Jurors, find the defendant guilty of an assault with a
deadly weapon, with intent to inflict a bodily injury upon the per-
son of Emily Ann Bennett, where the circumstances of the assault
showed an abandoned and malignant heart.
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“And, therefore, the raid prisoner by his said counsel, enters his
motions in arrest of judgment, and also for a new trial. And there-
fore the prisoner is remanded to await further action herein.”

What follows in quotation marks is copied verbatim from the
record.

And afterwards on the thirteenth day of December aforesaid, the
prisoner was brought into Court, and the motions in arrest of judg-
ment and for a new trial were heard, and were by the Court over-
ruled.

““And thereupon the Court proceeds to pronounce judgment and
sentence on the said prisoner.”

Which judgment and sentence is as follows:

“It is the judgment and sentence of the Court, that the said pris-
oner pey a fine of five hundred dollars,and that he be confined in
the County Jail of this County for nine calender months, and that
he pay the costs.of this prosecution, and that he stand committed
till the said fine and costs are fully paid, and this judgment be so
satisfied.”

Upon the trial of said cause, and before the Jury retired to con-
sider upon their verdict, the Court gave the following instruction
(the fourth number) to the Jury, to-wit :

“Under the indictment the Jury caa find the defendant guilty or
not guilty, in manner and form as charged in the indictment; or
they may find him guilty of an assault with a deadly weapon, with
intent to inflict a bodily injury upon the person of Mrs. Bennets,
if no considerable provocation appears, or if the circumstances shew
an abandoned and malignant heart.”

And the Court refused to give the following inatructions asked
tor by the plaintiff in error, to-wit :

“If the Jury believe that an assault was made when the defend-
ant and prosecuting witness were engaged in a fight, and that the
defendant had been provoked by words and actions on the part of
the witness until his passions were so aroused that he may not have
allowed the exercise of reason, the oftence would only have been
manslaughter in case death had ensued. v

Unless the Jury believe that the defendant committed the offence
charged, ccolly and deliberately, and under circumstances where he
may be supposed to have acted without a sufficient degree of reason,
they must find him not guilty.”
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ASSIGNMENTS OF ERROR.

1st. The Court erred in overruling the motion to quash the indict-
ment,

2d. The Court erred in permitting a misjoinder of Counts.

8d. The Court erred in refusing certain instructions asked for by
the plaintiff in error, and also in giving the fourth or last instruc-

tion.

4th. The Court erred in overruling the motion in arrest of judg-
went and in pronouncing any sentence or judgment upon the plain-
tiff in error.

5th. The record does not show upon what day or year the Jury
rendered their verdict in the case.

6th. The record does not show affirudéitively that the plaintiff in
error was in Court, at the time the verdict was received and read.

JOHN STEVENS, Attorney for Plaintiff in Error.
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STATE OF ILLINOIS, SUPREME COURT.

* THIRD GRAND DIVISION.
TAAPRTILYTERM, 1861.

OSCAR F. BECKWITH Plaintiff i m Ermr
' AeeT e :
-. THRE PEOPLE OF THE STATE OF, ILLINOIS
Defendants, on: Error.

BRIEF OF POINT s AND AUTEOBITIES

John Stevens, of counsel ior Plamtlﬁ m Efrox’ relies wpon
the following pomts and authontxes

I.,The Court erred in overrulmrr the motlon ) of th the plamtlﬂ' in
error to quash the m(hctmént so mr as the nl‘bt and second.
counts are concerned

1st. B.ecause at, common Lmv, in 1nd1ctments for offences
against the person, the words “ - with force and arms ” are nec-
essary. |

5, Bae. Abr. 83 Indxctment G 6.

.These words are used in all approved precedents of indict-
ments for this offence.

The statute leaves the words to be used descmhmb this of~
fence, in indictments, as at common Law.

Curtis vs. The People, (Breese 199).

This indictment does not contain those words.

.-2d. Because there is uncertainty in describing the offence
com.mltted and the manner of its commission. An indict-
ment should be, certain, clear and’ oxphmt

Barb. Crim. Law, 318. 5Bac. Abr. 68 G'1—7 7, G &

It should eharge the act to have been done’ with a deadly
weapon: Ainsworth vs. The State: 5. H'owm'd 42,

3. The conclusion of thet«x l‘.(' count l:: ‘insufficient, it does
not contain the usual words “Gn such case.

II. The Courterred in pemmttm0~ a nnspmder of counts.

The thixd count chargesthe defendant with an assault upon
the person of Emily Ann Beebe, with infent to commit mur-
der:_the first and second counts, an asspult,npon the, person of
Emily Ann Bennett with intent to commit murder.

Here - two ,distinct offgnces or:-criminal, tr‘mswctxonb are
charged. And in treasons or telomea, 0 more than one dis-
tinct oﬁ‘ence or crimiinal transactior &hotild regulayly be charged
wpon the prisoniér in one indictment.

Barb. Orim. Law 339. 2d ed. i

III. The cowrt erred in overruling: the nwmon it arrest of
judgment : and in proncuncing any sen’cence or judgment
upon: the plaintiff in error.

1st. Because the verdict of the jury was' contrary to law;
under an: indictment for ah assault ‘With intent to commit mur~
der, a party cannot be convieted of an assault with a deadly
weapon: with intent to commit a bedily injury—these not hbe-




ing offences of the same degree or kindred character—the
Jjury cannot convict of a different offence from -that laid in the
indictment.

Carpenter vs. The People, 4+ Scam. 198 ; 1'Chit. Crim. Law
252; 12 Pickering 493-504-7; 7 Mass. 245; 1 Chit. Crim.
Law 646; Breese 197; 7 Porter 500; 7 Missouri 180.

This rule is especially applicable in the present case: the
offence for which the plaintiff in error was convicted is de-
tined by statute, and when such is the case an indictment in
order to sustain a conviction must either follow the language
of the statute, or use words equivalent: and this indictment
does not contain the words, or those of an equivalent mean-
ing, used in the fifty second section of the criminal code.

The following authorities sustain the above rule,

Morse vs. The State, 6 Conn. 12; U. 8. vs. Lancaster, 2
McLean 431; Updegraff vs. Commonwealth 6 S. & R. 5.

And, “It is a general rule, that unless the statute be re-
cited, neither the words contra formam statuss nor any peri-
phralls, intendment, or conclusion, will make good an indict-
ment Shich does not bring the oftfence within all the material
words of the statute.”

5 Bac. Abr. 90, H. 3.

And, “When the words of a statute are descriptive of the
nature of the offence, or the purview of the statute; or are
necessary to give a summary jurisdiction, there it is necessary
to specify in the paiticular words of such statute. An indict-
ment grounded on a statute must pugruc the description of
the offence as contained in such statute.”

5 Bac. Abr—notes—90, H. 3.

9d. Because the verdict of the jury was not broad enough,.
it does not find all the facts necessary to constitute the offence
of an assault with intent to commit a great bodily injury,
failing to show upon whom the assault had been made—only

. #pecifying the name of Emily Ann Bemxetbt‘. as the person
upon whom the plaintitt' in error intended to gMlict a bodily
injury. 43

IV. The Record does not show upon what day or year the
Jjury rendered their verdict in the case.

V. The Record does not show affirmatively, that the Plain-
tiff in error was in court at the time the verdict of the jury
was received and read, leaving the fact as to his being pres-
ent or absent, to be inferred only: from other portions of the
record.

JOHN STEVENS,

© Counsel for PI'ft. in Error.
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