14700

No.

Supreme Court of Illinois

Staat

V8.

vans.

71641 flom7



/

‘E.QF ILLINOIS, |

SV




SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM THEREOF, A. D. 1864.

FRANCIS STAAT z

S Lirror to Warren.

V8. :
JAMES V. EVANS.
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Tuis was an action of Assumpsiz, brought by Evans, who was plin-
Hff below, to recover for a failure of defendant to deliver him twelva
head of fat cattle, 16th day ot March 1859.

The declaration contains one special count, founded upon the alledged
f’ contract, and also the general counts:
4 L. For divers goods and chattles, wares and merchandise sold apd de-

livered.

2. For money ($600) had and received for plantifi’s use.
r money plautif

3. For $600 found to be due on account stated.
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“ and defendant so carelessly and negligently behaved and conducted kim-
self with respect to said stcers, thai the same became wholly lost to the
plantyf.”

There is no allegation in the declarntion that plaintiff was ready and
willing to pay for the steers, if they had been delivered, nor s there any
allegation as to the place where the steers were to be delivened, or as to
where the plaintiff resided.

To this declaration the defendant below filed the general issue at Oct.
Term 1859.

The case was tried March Term 1861, and a verdict rendered for de-
fendant. The Court, on motion of plantiff, granted a new trial.

The second trial was had on the 19th March 1862, and resulted in a
verdict for the plantift for $408.05.

The detendant then filed his motion for a new trial, and in arrest of
judgment, which wmotions were overruled and judgment rendered upon
the verdict, and the defendant prayed an appeal to the Supreme Court,
and filed his bill of exceptions, which was aliowed.

The Dbill of exceptions shows that the plantiff’ called one John Wood-
mancy, who swore that he saw plantiff and detendant at Abingdon on
the 1st Monday of A. ». 1859; that Albert Evans and William Richey
were there; that he (witness) sold to plantiff eleven head of fat cattle,
which weighed 12,525 pounds. Saw plaintift and defendant conversing,
but bid not hear what was said ; understood Staat to say, he would take
the cattle and feed them for Evans. Ivans said they would take them
down to Staat’s that day. They started in the direction of Greenbush.
Five or six of the cattle were 5 years old and were good cattle; worth 2%
cents per pound. The plantift paid witness for the cattle.

To the introduction of this evidence the defendant objected, Lecause
it varied materially from the contract set out in the declaration, and be-
cause the witness testified, not to what was said, but to his understand-
ing of <t ; but the Court overruled the objection and defendant excepted.

On cross examination this witness stated that Albert Zvans came to his
house for the cattle and helped drive them to Abingdon, to the scales,
and also helped drive them towards Greenbush. The witness only saw
them go 5 or 6 rods towards Greenbush.

When plaintiff and defendant were talking, they talked so low that
he could not hear them. The scales were between him and them. AZ-
bert Lvans passed back and forth from witness to them. Staat said he
would take the cattle and teed them ; but I heard no contract between the
g)(;rti('a.
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Plaintiff next offercd the deposition of James Evans, to which de-
fendant objected, because it proved a contract materially different from
the one declared on, and also to that part orportionsof the deposition, as
sets forth what he learned from others; but the Court overruled the ob-
jection and defendant excepted.

This witness stated that he is a farmer 49 years old, and resident in
Virginia, Never saw the defendant but once, and that was in Green-
bush, Warren Co., Ill., in March 1859.

On the 9th or 10th of that month, he went with plaintiff to the resi-
dence of detendant.

[The plaintiff stated he was going to defendant’s to see a lot of cattle
that he had engaged of defendant, and also to get the detfendant to keep
the cattle a few days longer than the contract called for. The defend-
ant was not at home. We were informed that he had gone to Green-
bush.] (Thisis all hearsay.)

Plantiff' and witness went into a lot to look at some cattle, and then
went to Greenbush. Met defendant at a store in Greenbush, was in
troduced to him by plaintift. Plaintiff took defendant out of the store
and had a conversation with him in presence of witness, about the cat-
tle. “1learncd from the partics that the defendant had got from plan-
tit in the fall or early part of winter previous, 12 head of cattle at a
certain price per hundred puunds; but do not now recollect at what
price. The defendant was to stall feed said cattle, and the plaintiff was
to take them back on the 12th day of March 1859, at a fixed price, which
I do not now recollect. The plaintiff was also to take other cattle from
the defendant, at a price I do not now recollect. They were to be taken
at same time. Plaintiff asked defendant how many cattle there were in
the lot that he, defendant, expected plaintiff to take in addition to the
12 head. The defendant answered 23, making in all 85.”

Plaintift' then said he had been to defendant’s lot and counted 42 head.
Defendant replied, that seven head of them belonged to & man named
Shores, and he did not expect plaintiff to take them. Defendant de-
scribed the Shores cattle as being the thinnest, and marked, and de-
seribed thecolor.

The plaintift then desired defendant to keep the cattle till the 16th
March, and after a great deal of persuasion defendant agreed to do 80,
plaintift’ agreeing to pay for the corn they would eat from the 12th to
16th March, and defendant to have the benefit of the increase of weight
during that time. Plaintiff complained of the price of the corn, and that
it was too high, asdefendant had the benefit of the increasein weight.

After they had agreed for the delivery of the cattle on the 18th, instead
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of the 12th, they differed as to the placeof delivery. Plaintiff wanted
them weighed at Sheldon’s scales in Berwick, and defendant wished to
deliver and weigh them at Greenbush. ¢ They parted without agresing
at what place they should be delivered.” * Plaintiff said he believed he
could compel defendant to deliver them at Abingdon where the 12 cat-
tle that e bought from plaintiff were weighed and delivered the previ-
ous fall or winter; but that he did not want them there, and would pre-
fer receiving them at Berwick.”

On cross examination this witness stated, that, “In the conversation
that took place at Greenbush between the parties, defendant told plain-
tiff, that ke had not made any contract with him, but with his son Albert,
and plaintiff replied that his son Albert had acted as his (plaintif’s) agent,
and that defendant was aware of it, and that he (plaintiff') had weighed
and delivered the 12 head of cattle and defendant was to take them back
in the spring, together with the other cattle. Defendant also stated
that Albert Evans had rented 90 acres of stock field pasture (of him,)
but had never brought any cattle to put in as he agreed to do, and com-
plained of this to plaintift; but said he had afterwards rented 40 acres ot
the 90 acres to some other person, leaving 50 acres unrcuted.

Plaintiff next offered in evidence the deposition of Lewis Terry, and
defendant objected to so much of the answer to the 6th Interrogatory, as
expressed the thoughts and ideas of said Terry ; and also to the 7thand
8th Interrogatories and the answers thereto, because said answers were
of the understanding of the witness and not of facts; but the Court over-
ruled the objection and defendant excepted.

He stated that he saw Staat “onste” at St. Augustine Depot, in Knox
county, Ill. "It was in February or March 1859, and he was introduced
to him. Plaintiff then asked defendant if he was going to let him have
some cattle, or them cattle, and defendant said he would notlet him have
them unless he complied with his contract. Plaintiff’ said he was ready
to comply with his contract. At the time defendant and some body else
were nunloading a car of lumber.

Int. 6rE. “ Do you know for what purpose defendant was unloading
the car ?”’

Answer. “I think defendant said he was going to ship cattle, and
conveyed the idea that he was going to use the car for that purpose.”

Inr. 7. “ Did you understand from the conversation of the parties or
from what the defendant said at the time, what cattle defendant was in-
tending to ship on the cars #”

Axswer. “I understood from the parties, and particularly from the
defendant, he was going to ship the cattle that was then there at St.

Augustine Depot.”



40

41

43

44

5

Int. 8. “State whether the cattle you refered to, or any part of them,
were claimed by the plaintiff as his property, in the coversation he had
with the defendant at that time.”

Axnswer. “I did understand from their conversation that a part of the
cattle at least were claimed by the plaintiff.”

This is the portion of the deposition objected to by defendant on the
trial, which objection was overruled.

Witness further stated that the plaintift said the defendant had got 12
or more liead of cattle from him; does not recollect the precise number ;
does not remcmber how many cattle plaintiff was tohave of defendant;
thinks plaintiff' said he had sold defendantsome cattle, and that he had
bought some cattle of detendant.

Plaintift next called Samuel Brown, who testified that he was present
at St. Augustine, 17th March 1859.

He went that day with plaintiff to Staat’s house, and from thence to
Avon, and from there to St. Augustine, and found the defendant there.
Plaintiff inade demand of 35 head of cattle, 12 head of which he had
let him have to feed and the rest he had bought of him. The defendant
answered, ‘You knmow damn well your day is past.” Plaintift
argued that he had better let him have the cattle and have no difficulty
about it. Staat said he would let him have them if he would pay him for
them. Plaintiff said he was ready to pay him; defendant asked what
kind of money he had. Plaintiff told him he had specie and currency ;
defendant said that was no money. Plaintift asked for the weights of
the cattle. Defendant said that Mr. Shores had the weights. Plaintift
said he was ready to take the cattle and pay for them, and made demand
for the 12 head, if he would not let him have the 35 head ; does not re-
collect what defendant replied.

There were 42 head. I understood from defendant that he could not
haye any unless he took all. Defendant was unloading lumber and fix-
ing cars. e saw a lot of cattle there in the yard; twelve head that he
should let him have to teed.

Does not recollect that they were doing anything with the cattle.
They were getting cars up to the chute. Plaintiff asked Shores for the
weights. Shores said the 85 head were all weighed together. Plaintift
and he (witness) went to Meadows ; did not see plaintiff get any money.
The next day, before we separated, he showed me $1500, between $250
and $300 of which was in specie. To all the testimony of this witness
defendant objected, because it showed a different contract from the one
declared on, and because it was what Bowen understood; but the Court
overruled the objection and plaintiff excepted.
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On cross examination this witness stated that plaintiff was his uncle.
That defendant told plaintiff he could have the cattle if he would pay

Jor them. Plaintiff said he had the money ; defendant asked what kind

of money he had. Plaintiff said he had specie and currency—had specie
enough to pay for 12 head. That he (witness) never heard anything
about keeping 12 head of cattle; that he counted 42 head in different
yards. Don’t know that they were all defendant’s. Plaintiff offered to
take 35 head of cattle if defendant would take his money, but said he
only had the gold to pay for 12 head of them. Defendant refused to
take lis kind of money for all of them. Next morning plaintift showed
him about $1500 at his father’s, but ke saw no money at St. Augustine.

On re-examination, this witness stated that cattle were worth from 41
to 5 cents at that time. Plaintiff then asked the witness “ If the 12 head
of cattle of which he had been testifying were or were not the 12 head
that defendant was to feed for plaintiff?” To which defendant objected,
because the question was leading, and because witness knew nothing
about the 12 head plaintift let defendant have; but the Court overruled
the objection and defendant excepted.

The witness then answered, ““that they were the ones that plain tiff
let defendant have to feed.”

The plaintiff then called Jesse Weathers, who testified that defendant,
in the winter of 1858 or 1859, took some cattle past his house which he
said he got of Evans, at Abingdon. Thinks it was in Jan. 1859. He
also stated that plaintif’ has a son by the name of Albert Evans.

James Tucker was next called, whotestified that he had been a dealer
in cattle 20 years. In March 1859, fat cattle were worth from $4.00 to
84.40, and that the customary price was about $4.25.

That cattle which sold for $4.40, must beselect fat cattle, and if cattle
were not good, they were worth about 3 that price.

Here plaintift rested.

Defendant then called Henry Staat, who testified that he is a son of
defendant. On the 3d Jan. 1859 he and his father went to Abingdon to
get some cattle. Waited some time at the scales there, before the cattle
came. When they came they were weighed. Did not hear any bar-
gain made. Saw father talking with Albert Evans about the cattle.
They weighed the cattle. Plaintiff wanted father to keep the catile a-
few dayslonger. Father said he would not, it was not in the contract.
Plaintiff, Albert Evans, and others, brought the cattle to the scales.

Father said the contract was, they were to be delivered on the 10th or
12th of March 1859. Plaintiff said he knew it was. Nothing was said
as to whom the contract was with. Father told me, “ Well, I will not
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take the cattle, let’s go.” Henry Albert Evans came after us, and told us
to take the cattle away, We were then 4 or 5 rods from plaintiff.

Father went back and got the cattle. Plaintiff was then by the cattle
and did not say anything that I recollect of. Albert Evans, father and
myself, started the cattle. Don’t mind hearing Albert Evans say any-
thing to plaintiff’ after we returned.

William Clayton was next called by defendant, who swore that in the
winter of 1858 and 1859, plaintiff was having cattle fed near his place,
and then said he had to go to Berwick and round by defendant’s. [
asked him if he had any cattle at defendant’s. He said no, but that his
son Albert had, and that he wanted to go and see them.

William Shores was next called by defendant, who swore that he had
a conversation with plaintiff, in Febernary 1859. He was going to Chi-
cago on the Rail Road. Plaintiff' came on board at Abingdon. Wit-
ness asked plaintiff if he had any cattle feeding at defendant’s. e re-
plied, that he had not, but his son Albert had.

Plaintiff then asked what kind of cattle they were, and whether wit-
ness wished to buy them. '

A. M. Baldwin swore, that he had known defendant 19 years; plain-
tiff since fall of 1858, and Albert Evans since the winter of 1857 and
1858, and that defendant was feeding cattle in January, February, and
March 1859. Defendant then asked the following question ;

# State whether, on or before the 3d January 1859, any contract was
made belween Albert Evans and defendant for the sale of twelve of the
cattle which defendant had kept from that day to after the middle of
March 1859. 1If so, state it fully, when it was made, and describe the
cattle so contracted.” Which question the Court refused to allow to be
asked, and defendant exgepted.

Defendant then aked : * State whether any contract was, on or before
the 3d January A. p. 1859, made between Albert Evans and defendaut,
for the sale of more than 12 head of the cattle that defendant had kept
from that day until after the middle of March thereafter, and whether a
less number of such cattle than that so contracted, were not sold and de-
livered by the purchaser of such larger number to the vendor thereof, as
part of the purchase money therefor. If so, state it fully, when made,
and describe all the cattle so contracted.”

Which question the Court refused to allow to be asked, and defendant
excppted.

This was all the evidence in the case.

The Court then instructed the jury on the part of the plaintiff as fol-
lows, to which instructions defendant excepted :
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1st. If from the evidence the jury believe that the said defendant took
{rom the plaintiff, by agreement with him, eleven or more head of cattle
to feed during the winter, from the 1st day of January A. o. 1859, until
the 16th day of March next thereafter; that the same were weighed
when so taken, weighing 12,525 lbs. ; thatthey were to be taken by said
defendant at a fixed price per 1b., and at the expiration of the time de-
fendant was to keep and feed them, they were to be weighed and taken
back at a fixed price ; that said cattle were so taken by said defendant,
and that afterwards, and after the expiration of the 16th day of said
March, defendant, after demand made by said plaintiff upon him, and
after an offer by plaintiff to pay what might be due on the cattle, and
refused to surrender the cattle to him, then the defendant is liable to the
plaintiff for the value of the said cattle, when they were to be re-deliver-
ed, after deducting a reasonable price for feeding.

2d. If the jury believe from the evidence, that the cattle were deliver-
ed by plaintiff to defendant under such a contract as stated in the 1st in-
struction, the title to the cattle did not pass from the plaintiff to the de-
fendant.

3d. If the jury believe from the evidence that the defendant, in Janu-
ary 1859, bought of the plaintift 11 or 12 head of cattle, at any particu-
lar price, was to feed them until March 1859, and then to sell back said
cattle to the defendant at an agreed price, and refused to do so, then the
plaintiffisentitled to recover the price of the cattle at the time they were
delivered to defendant by the plaintiff. Andin estimating the damages, if,
from all the evidence, the jury may believe that the payment therefor has
been unreasonably delayed, interest may be allowed thereon at the rate
of six per cent per annum.

Defendant then asked the Court to instruct the jury as follows, which
the Court refused to do:

1st. If the jury believe from the evidence, that plaintiff admitted he
had no cattle at defendant’s in the latter part of January or February
1859, and that the cattle in question were then there, they are bound to
find for the defendant under any circumstance, and that although there is
no proof that the defendant ever paid any person anything for them.

2d. The Court will instruct the jury that there is no evidence of such
a contract as that declared upon by the plaintiff in this case, and that he
cannot, therefore, recover in this cause.

3. Although the jury may believe from the evidence, that defendant
was to deliver to plaintiff twelve head of cattle on the 16th day of March,
1859 ; yet, unless they believe from the evidence that plaintiff was ready
and willing and able to receive and pay for such cattle, and extra feed,
at said Greenbush, on said day, they are bound, under any circurstances,
to find a verdict for the defendant,
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4. That-said defendant was not bound to deliver said cattle on the 17th

day of March, and is in no way responsible for not so doing.
5. That should they believe from the evidence, that there was a con _

tract between the plaintiff and defendant; yet, if they believe from the
evidence, that more than 12 head of cattle were included in such con-
tract, thay are bound, under any circumstances, to find for the defendant.

6. The Court will instruct the jury that the admissions of the plainiff
are evidence in this case, and that, if' they believe from the evidence of
Clayton or Shores that plaintift’ admitted to said Shores that he had no
cattle at defendant’s ; and that, it they believe tfrom such admissions, and
the evidence in the case, that defendant did not buy the cattle ot the
plaintiff, they are bound to find a verdict for the defendant.

7. That defendant was not bound to receive currency tor any part of
what might be due him for the cattle.

Which instructions the Court retused to give, but gave in lieu thereof
the following, and defendant excepted :

The defendant had a right to retain’ possession of said cattle until he
was paid, whatever might be due on them under any contract that he
may have made with plaintiff. And unless the jury believe that the
plaintiff, when he demanded said cattle, offered to pay the defendant the
amount that may have been due him, they will find for the defendant;
and the plaintiff had a right to insist on payment in specic ; butif he re-
fused wholly to acknowledge the right of the plaintiff to demand the
cattle, the plaintiff’ was released from all obligation to malke a tendor.

The jury tound a verdict for plaintift for $403.05. Detfendant filed
the following motion for a new trial, and in arrest ot judgment :

1. Because the verdict was against the law and evidence.

9. The Court erroncously refused some, aud erroneously modified other
instructions of detendant, and gave the jury improper and illegal ones
on behalf of the detendant.

3. The Conrt admitted to the jury, on behalf of plaintiff, illegal and
improper testimony, and rejected and excluded from them testimony
.offered for their consideration, by the defendant, legal and proper.

4. Proof of the only contract on which testimony was adduced, and
which was the only subject matter of this suit, varied materially from
any contract alleged in the declaration in this case.

Which motions were overrnled by the Court, and defendant excepted.

“The Court then rendered judgment upon the verdict, and defendant
filed his Bill of Exceptions, and appealed to the Supreme Court.
H. M. WEAD,
For Plaintiff’ in Error.
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BRIEF AND POINTS—BY H. M, WEAD.

This was an action commenced in the court below, to recover
for a breach of contract. The plaintiff alleges substantially in
his declaration that, on the 10¢Z day of January, 1859, he let
the defendant have 13 steers to keep until the 16th of March,
1859, when they were to be returned by defendant, and he was
to receive 4 1-8 cents per pound for each pound of increased
weight the cattle might weigh. The alleged breach of this
contract is that the defendant did not re-deliver the steers at the
time agreed upon, nor any other time, but on the contrary, sold
the same, “‘and defendant so carelessly and negligently conducted.
imself with respect to said steers that the same became wholly
lost to plaintif.”

There is no allegation in the declaration that plaintiff was
ready and willing to pay for the increased weight of the steers
if they had been delivered, nor is there any allegation as to the
place where the steers were to be delivered, nor where the plain-
tiff or defendant resided.

The declaration contains two or three general counts in as-
sumpsit, but as no sale of the caltle was proved by plaintiff or
defendant, those counts were of no importance.
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All the proof shows, taken in its most favorable aspect for the
plaintiff below, that he did not sell the cattle to defendant, but
defendant took them to keep. So is the declaration, so are the
instructions on the part of plaintiff. (See plaintiff’s 2d instruc-
tion, page 17 written abstract.)

There was no proof or pretended proof that defendant sold
the cattle. All that is shown in that direction is that defendant
refused to deliver the cattle on demand; (see testimony of
Samuel Brown, page 10 abstract;) and even then expressed a
willingness to give them up, #f ke could get his pay.

If the cattle were not sold to defendant below, and were not
by him converted into money, then there was simply a wwrong-
Jul conversion of the cattle by defendant below, ¢f ke refused to
deliver them on demand.

This action of assumpst will not lie under such a state of facts.
The action should have been ¢-over, for an unlawful conversion
-of the plaintiff’s property. Until defendant converted the - prop-
erty by sale and receipt of the money, no action of assumpsit would
lie. Either trover or replevin should have heen brought. It is
therefore contended,—

1st. That the action is misconceived and will not lie.

The gist of the action is for a failure to deliver at the time
specified. Now suppose they were to be delivered on the 16th
day of March, and were not delivered on that day, but on the
1st day of April thereafter, plaintiff had commenced his suit;
what damages would he have suffered by the delay ? It must
be remembered that the cattle were the plaintiff’s cattle. The de-
fendant, by refusing to deliver them up, did not transfer the title
to himself; and as they were still the cattle of the plaintiff, all
the damage which he could have sustained would be what he

had lost by having the time of delivery postponed till the 1st of
April.

If he sues on his contract, he cannot recover for the cattle, be-
cause they are still his, but for damage occasioned by a refusal
todeliver them at the time agreed.
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It is submitted that this proves, beyond controversy, that the
action should have been Trover or Replevin, because the cattle
were still the property of the plaintiff.

II. The special count is totally defective and wholly insuffi-
cient, and as there was no general count under which the evi-
dence could have been received, the judgment should have been
arrested, or the jury instructed to find for the defendant.

The special count fails to show or aver that plaintiff was ready
aud willing to pay for the cattle ¢f they had been delivered.

In this connection it may be observed that the 2d instruction
asked for by defendant below and refused (see written abstract,
page 18) should have been given, because there was no proof of
any such contract.

III. The contract set forth in the declaration was (abstract,
page 1) that plaintiff let defendant have 13 steers on the 10th
day of Janvary, 159, to keep until the 16th day of March, 1859,
at four and 1-8 cents per pound, for all that the cattle should in-
crease in weight.

The contract proved, was that defendant received twelve head
of cattle on the 3d day of January, 1859, to keep till the 12¢%
day of March, 1859, at a fixed price. See evidence of James
Evans, Abstract, page five.

The contract proved differed from the one set forth in every
essential particular.

Ist. It was alleged to have been made on the 10¢k day of
January, 1859; it was proved to have been made on the Ist
Monday of 4. D. 1859. See testimony of John Woodmancy,
abstract page 3, which another witness (Henry Staat, page 5,)
says was the 3d day of January.

2d. It was alleged to be for thirteen head of cattle, whereas
all the proof showed it was for twelve head only.

3d. It was alleged that the cattle were to be kept until the
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16th day of March 1859, whereas the proof shows (see abstract,
page 5,) that, by the original contract, they were to be returned
on the 12¢h day of March, 1859, and by a subsequent contract
the time was extended to the 16th.

4th. The declaration says that defendant wasto receive 4 1-8
cents for all the weight he added to the cattle, whereas the only
proofupon that point is, that ke was to recetve a fixed price.

Now here is a variation between the contract declared on and
the contract proved, in every essential and material allegation.
If it is necessary to set forth and prove a special contract, then
the plaintiff below has wholly failed to make out his case. The
court below was asked to give the following instruction on the
part of defendant. See abstract, page 18, 2d instruction.

“The court will instruct the jury that there is no evidence of
such a contract as that declared upon by the plaintiffin this case,
and that he cannot therefore recover in this cause,”

This instruction the court refuse to give, whereas it was pre-
cisely what should have been done. The proof did not show
such a contract as was declared on, either in the special or gen-
eral counts. It did not sustain the special count, nor did it sus-
tain the general counts, because, as I have already stated, there
was no sale of the cattle by plaintiff to defendant, nor by defend-
ant to any one else; and there was no conversion until the de-
mand and refusal to deliver the cattle.

If the plaintiff had any right to recover in this action, it was
for the damages sustained by the non delivery of the cattle on
the 16th of March, not for a conversion of them; and all the
damages he could claim would be, the injury he had received
by not delivering them before the commencement of the suit.

One of the reasons alleged for a new trial was, *proof of the
only contract on which testimony was adduced, and which was
the only subject matter of this suit, varied materially from any
contract alleged in the declaration in this case.”

Surely the new trial ought to have been granted.
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IV. One of the points at issue in the court below was,
whether the contract was made with Albert Evans, son of the
plaintiff, and whether he or the plaintiff was the owner of them.

No one proved that they were the plaintiff’s cattle, except
John Woodmancy, who swore that he sold elevern head to plain-
tiff on the first Monday in January, a. 0. 1859, (page 3 ab ;) but
Albert Evans came after the cattle, and helped to drive them,
whereas William Clayton and William Shores both testify plain-
ly and unequivocally, (see ab. page 14,) that plaintiff said the
cattle were not his, but his son’s, Alberi. In this connection it
is to be observed that defendant called A. M. Baldwin, (ab. page
14-15,) and offered to prove by him that the contract was made
with Albert Evans, and that he, Albert, had controlled the cattle
and had sole them, but the Court refused to permit the evidence
to be heard, and in so doing deprived the defendant of the right
to show that plaintiff ought not to recover, and committed a
great error.

The jury were not warranted in finding a verdict contrary to
the positive proof of Clayton and Shores, which proof was not im-
peached or contradicted. It is true, Woodmancy sold the cat-
tle, as he says, to plaintiff, but notwithstanding they might still
belong to Albert Evans, by purchase or gift from his father.

Nor was the Court warranted in refusing to give the 6th in-
struction asked for defendant. See abstract, page 19.

V. But there is another question in this case, which seems to
have created the original dicuffilty, and brought about the litiga-
tion. '

Plaintiff, on the 17th day of March, 1859, took a witness,
Samucl Brown, (see abstract pages, 43, 44 and 45,) and went
with him to St. Augustine, where they found defendant and de-
manded the cattle,. The defendant refused to give them up, un-
less the plaintiff would pay him for them. Defendant said %e
would let him have the cattle if he would pay him fr them.
Plaintiff agreed to do this, but when defendant asked what kind
of money he had, the plaintiff said it was gold and currency.




6

Defendant objected to the currency. It seems by the proof that
plaintiff was to take 23 head of either cattle from defendant, and
he does not seem tc have %ad the money on that day. He showed
no money. He made no tender. He did not inform defendant
taat he would deposit the money in any place, subject to his or-
der. Defendant was willing to give up the cattle if he could
get Ris pay, but he could’'nt. Plaintiff did not come to time.
He could’nt. He did’nt have the money. The next day after
he visited Medows he found some money, and showed it to
Brown, who wasstill with him; but ou the day he was at St. Au-
gustine he did not show any money, nor offer any, nor deposit
any, so that defendant could get it, if he wanted.

The jury were not warranted in finding that plaintiff did offer
the money, nor was the court warranted in refusing to give the
7th instruction asked for by defendant; (ab. page 19,) nor the
3d instruction asked by him on page 18 of abstract.

VI. The court also erred in rejecting the evidence offered by
defendant, and refusing to let him ask the witnesses prop-
er questions; also, in refusing to strike out hearsay evidence
contained in the depositions, and in giving wrong instructions
for plaintiff, and refusing to give proper instructions for defend-
ant.

H. M. WEAD,
For Plaintiff in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THBEREOF, A. D. 1864.

FRANCIS STAAT {
V8.
JAMES V. E\'AXS.}

BRIELF OF DEFENDANT IN ERROR.

There is a general count for goods, wares, merchandize and chattels
sold and delivered. Also the money counts and account stated. These
were all that were necessary. There is ample evidence in the record
showing that defendant Staat sold the cattle and converted them inte
money. At the time of the demand by Evans for the cattle, Staat was
in the act of shipping oft the cattle by the railroad, having already
weighed them oft for that purpose.

But it was not even necessary in this case to show that Staat sold the
«cattle and converted them into money.

* When goods are lent or delivered on the terms of sale or return,
and they are retained an unreasonable time, an action for goods sold
can he supported.”

Stephens” Nisi, Prius V. 1, p. 286,

Here the cattle were delivered to Staat to be returned upon Evans
paying a certain amount for the increased weight of the cattle. Staut
neverdid return them, and Evans, after waiting till 23d day of Septem-
Dber 1859, brought suit.



[

IT.

There was an attempt made, through seme louse conversations had by
witnesses Clayton and Shores with Evans, to show that his son Albert
-owned the cattle in controversy. The witnesses do not state with much
precision when these conversations took place, and if they ever did take
Place, it must have been in reference to another lot of cattle than the
ones in controversy. There appears to have been other cattle at Staat’s
in which Evans or his son was interested, because, at the time of the
-demand, Evans demanded 35 head. But thal the cattle in controversy
were plaintift’s, there can be no doubt. He bought eleven of them of
John Woodmancy, and paid him the money for them. James Evans’
testimony shows it also.

When the demand was made of defendant by plaintiff for the cattle at
St. Angustine, no claim whatever was set up by defendant thatthe.cattle
were Albert Evans’. The evidence of ITenry Staat, defendant’s witness,
shows the same fact. If therc was any contract whatever made by de-
fendant with Albert Evans, it must have been in reference to other cat-
tle, and a contract made by defendant with Albert Evans had nothing
whatever to do with the case. It was not shown that he was the agent
for the plantift, or had .any authority whatever to make cantracts for
Jum,

111.

The cattle, as appears from the evidence in the-case, were'to have'been
delivered to plaintiff at defendant’s farm. Plaintiff went there for the
purpose of getting the cattle on the 17th day of March 1339. He did
not find the defendant there, nor were the cattle there. He next went
'to .Avon, a railroad station, but did not find defendant there, but finally
found Irim at St. Augustine, where he had already weighed off the cattle,
and was getting a car up to the cattle yard for the purpese of shipping
them off. This shows the whole intention of the .defendant. He in-
tended to have secretly shipped off the cattle without the knowledge of
Evans.  Evans made a demand for the cattle. Staat replied, “you know
‘dam’d wel! your day is past.” But subscquently -stated that he would
let plaintift have the cattle it he paid him for them. He asked plaintiff
what kind of money he had. Plaintiff replied, specie and currency.
Defendant did not object te the currency, but objected generally, by say-
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‘ng that was no money. Evans told defendant that he had enough gold
to pay him for the twelve head. (See testimony of S. Bowen, page 45.)
Evans demanded the weights. Detfendant told him Shores had them.
Plaintiff made application to Shores for the weight, who told himn that
the whole 35 had been weighed together. Staat kept on working, and
never stopped during the time Evans was there.

Now, these facts and cireumstances show that Staat did not intend to
let Evans have the cattle. Else why did he not lave the twelve head
of cattle weighed, so that Evans could pay him 01‘/\them/?

The offer by Staat to Evans that if he would pay himn for the cattle he
would let him have them, was all a pretense, and Staat took good care
that no such offer could be carried into execution.

Lvans said he had the gald to pay for the twelve head. Next morn-

_ing he exhibited from $250 to $300 in gold, and $1,200 in currency, to

his companion. Thus showing conclusively that he had the money, as
Lie stated.

LT

There was 1o objection taken to that part of James Evans’ testimony
on page 3 of abstract included in brackets, which is stated to be hearsay.

There was an objection taken as to what the witness ‘“learned.” Itis
true, he states that he learned from the plaintifit and .defendant certain
facts. But this was in regard to a conversation between plaintiff and
defendant in his presence, and is simply a statement of what they said
at the time.

There is also an objection to the deposition of Lewis Terry, because
he says: “ I understood trom the parties.”

Now, it will be readily perceived from an examination of his whole
testimony, that tho witness means by this expression, that he heard the
partics state the facts. The same observation can be made as to the ex-
pression ¢ conveyed the idea that he (defendant) was going to use the
car for that purpose.”

'fad\co“ ©
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The fact still remains, that the defendant obtained twelve head of cat-
‘tle of plaintiff, to be returned; that at the time of redelivery, defen-
.dant had converted them to his own use and was in the act of secretly
shipping them off, without any notice to plaintiff. e obtained the
plaintiff’s eattle, shipped them oft' to market, got the money for them,
and is it not just that he should pay plaintiff for them ¢ Substantial jus-
tice has been done, and the verdict and judgment should not be dis-
turbed.

Some objections have been taken to the instructions, but these will be
found to be correct.

The motion for a new trial and in arrest of judgment, was made as
-one motion, and decided as one motion. How can this be done? It is
a waiver of the motion for a new (rial, and simply a decision as to the
motion in arrest-of judgment.

A. G. KIRKPATRICK,
For Det’t. in Error.
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