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ERROR TO TAZEWELL.

BRIEF AND ARGUMENT FoR PLAINTIFFS IN ERROR,

In this case, a simple statement of the error apparent of record would
seem to be all that is necessary to enable the court to see that the cause
should be reversed.

This was a proceeding by bill to foreclose a mortgage on the south half
of the southwest quarter of section 28, town 26 north, range 4 west 3d P.
M., which was the tract mortgaged, as appears of record; anl theve js no
allegation in the bill, and no proof in the record, that any other tract of
land was intended to have been mortgaged, or was omitted or left out of
the mortgage by accident or mistake. Yet, without any such allegation or
proof of record, and while the ansiver of the defendant Schurtz was on file,
denying notice and calling for proof, the court rendered g decree against
the defendants, divecting the foreclosure and sale of their interest in the
south half of the suutheust quarter of section 28, town 26 north, range 4
west 3d P. M., on which there was not then, and never had been, a mort-
gage given by defendants, or any of them, at any time ; and none such was
alleged or produced in evidence. The decree for this cause alone is mani-
festly erroneous, and should bz reversed.

But the bill alleges that the note described in the mortgage was not paid,
and was lost. Schurtz, by his answer, calls for the proof, and no proof
was given of the loss of the note named in the mortgage ; no note was pro-
duced in evidence, nor was there 2, copy of the same shown, nor was there
any proof of the existence or contents of such note given in the case. This
would seem to be imperatively requiveil, hefore a decree could be had upon
it. See Palmer vs, Logan, 3 Scam., R. 55; Norris vs, Kellogg, 2 Eng.,
I12.  For these and other reasons appavent of record, this cause should he
wholly reversed.

B. S. PRETTYMAN,
Attorney for Plaintiy.



Page, 1.

SUPREME COURT OF ILLINOLS.

At Ottawa— April Term, 1860.

LORENTZ ScHAEBFFER
vs.
CuristiaN TroUTMAN,
Davip Storrz, -
Micuaern Loug, ~ Error—Tazewell County.
MIcHAEL BARKER,
MarHias DENNING,
BeENsaMIN BARrTELOW,
CHARLES ANDREWS.

Bill to foreclose mortgage filedd on the 6th day of November, 1850.
Lorentz Schaeffer against Christian Troutman and David Shurtz.

Bill charges that Christian Troutman was justly indebted to the com-
plainant in the sum of three hundred and fifty dollars, and that he ex-
ecuted his note therefor, 'bearing date 25th February, 1840, and that
the note was lost, or destroyed, o that it was impossible for the com-
plainant to produce it on trial, and requiring said Troutman to produce
it at the trial.

Sets out the mortgage hic verbz, on the south half of the southwest
quarter of section twenty-eight, township 26, ~N. r. 4 w, 3d principal
meridian, containing 80 acres.

Condition of said mortgage to pay the sum of three hundred and

* fifty dollars due on said note, together with interest, which mortgage

was acknowledged 27th February, 1840.
Acknowledgment.
Recording mortgage.

Allegation of the money being due, and the non-payment thereof,
and charged that David Shurtz has some interest in the premises.

Prayer of process, and that the defendants be required to answer,
&c. Prays a decree for the payment of the money, and upon default
the equity be foreclosed.
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Bill sworn to by the complainant, jurat. Affidavit of non-residence
of Christian Troutman. :

Proceeding at the November Term, 1850.

Security for costs, and summons against David Shurtz and Christian
Troutman, dated 6th November, 1850.

Sheriff’s return, dated 20th December, 1850.

Proceeding of the Court, April Term, 1850. The cause continued.
An alias summons for Troutman—David Shurtz being summoned and
makes default, and the bill taken as confessed against Shurtz.

On motion of the defendant Shurtz, the default set aside.

Shurtz’s answer, alleging a mistake in sale—the same land sold by
description of sec. 8, having purchased the same under execution by
that description, against Troutman, and affidavit of the non-residence

'; of Christian Troutman, and notice of publication. Certificate of the

16

22

Printer.

Proceeding of the élpéi:ial Term Circuit Court, on the second Mon-
day September, 1851.

The bill as to .Christain Troutman at the June Term, 1851, taken as
confessed, and at April Term, 1852, this cause continued.

A a0
. The proceeding of the Court held Sept. Term, -1852—this cause, by
agreement of parties, was continued.

On the 17th Sept., 1852, the complainant filed his amended bill,

.. making Christian Troutman, David Shurtz, Michael Lohr, Michael Ba-

ker, Mathias Denning, Benjamin Barthelow and Charles Andrews, de-

" fendants.

Affidavit of non-residence of Michael Lohr & al.
Summons dated 4th Oct., 1852, issued against defendants.

Summons served on Chas. Andrews, 14th Oct., 1852, by delivering
him a copy. The other defendants, viz: Michael Lohr, Michael Ba-
ker, Mathias Barthelow, not found.

Notice of publication against the non-resident defendants.

Certificate of Publication.

Amended bill filed to make parties as above, May 4th, 1853, and
cause continued
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Eixceptions to answer of David Shurtz for reasons the answer does not
answer allegations in the bill, and the said bill attempts to set up a sale
of different land than land described in bill, and the ‘answer not sworn
to, and no date in which he claims the land by attachment.

Conrt holden first Monday Oct. 1853—decree made in the cause.
Decree for Six Hundred and Fourteen Dollars and Twenty-Five
Cents, and decree for the payment of said sum in sixty days, & in default

the land, to wit: south half s. E. quarter sec. 28, 7 26 N. Rr. 4 W., be
sold, and it appearing by proof, and exhibits, &c.

Decree alleges Shurtz having withdrawn his answer.

Court held 1st Monday in May, 1854,  On motion of plaintiff cause
continued.

Court held on 12th October, 1853. On motion of complainant this
cause continued.

Avpril Term. 1854, this cause, on motion, is continued.
k) I b

Court at the Oct. Term, 1855, the master makes his report. Sale
south half of east half s. B. quarter sec. 28, town 26 N. R. 4 west, 3d
principal meridian, and sale ot the premises to A. L. Merriman, for the
sum of Seven Hundred and Thirty-Nine Dollars and Forty-Eight Cents,
and the master thereupon delivers a certificate of purchase to said

Merriman,
Master’s report of the sail of said land.

Certificate of publication.

April Term, 1856 motion and leave for David Shurtz to open decree

"and upon hearing affidavits it is, on agreement of the parties, ordered

by the Court decree be opened, upon Shurtz paying all costs.

Leave to file his answer thereon.

David Shurtz files his affidavit on 8th May, 1856. One of Edward
Jones denying authority to withdraw answer, and the answer was sworn
to, but by mistake the jurat was not attached—and one of his (Shurtz’s),
alleging that he never authorized any person to withdraw his answer,
nor did he over compromise said suit.

Preceeding at the Sept. term, 1847; the cause was continued.

Proceeding of the court held April Term, 1857.
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Motion to set aside an order heretofore made, vacating a decree
rendered herein, and order said motion be sustained, and said order
decreeing former decree to stand, be reinstated.

39

ASSIGNMENT OF ERRORS :

The decree is void.
The decree having been vacated, all proceeding under it is void.

. The decreeing of the sale of the s. half s. E. fr. sec. 28, . 26 x.,
R. 4 W. 3 P. M. there being no allegation in the bill, or proof that that
piece of land was in the mortgage, or calculated to be so.

: Vacating a decree places the parties in statu quo, and no decree could
be properly had until Rule had been made on the defendant Shurtz to
answer.

There was no proof of the loss of the note, nor was there any copy of
the same pretended to be given, nor any proof of the contents of thenote.

4
The sale is void, as made to complainant, not having a decree to sus-
tain it, and decree being vacated.

There was no sufficient allegation in bill to sustain the decree, and
no proof to support the allegations or to warrant such decree.

6

B. S. PRETTYMAN, Attorney.



SUPREME COURT OF ILLINOIS.

Third Grand Division—April Term, 1860,

LORENTZ SCHAEFFER
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DREWS.
a

ERROR FROM TAZEWELL COUNTY.
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State of IMinois, i Third Grawd Division,
SUPREME COURT. APRIL TERM, A. D. 1863,

CHRISTIAN TROUTMAN, ET AL,
vs.
LORENTZ SCHZAEFFER.

ERROR TO TAZEWELL.

BRIEF AND ARGUMENT FOR PLAINTIFFS IN ERROR.

In this case, a simple statement of the error apparent of record would
seem to be all that is necessary to enable the court to see that the cause
should be reversed.

This was a proceeding by bill to foreclose a mortgage on the south half
of the southwest quarter of section 28, town 26 north, range 4 west 3d P.
M., which was the tract mortgaged, as appears of record; an‘ there is no
allegation in the bill, and no proof in the record, that any other tract of
land was intended to have been mortgaged, or was omitted or left out of
the mortgage by accident or mistake. Yet, without any such allegation or
proof of record, and while the ansiwer of the defendant Schurtz was on file,
denying notice and calling for proof, the court rendered a decree against
the defendants, divecting the foreclosure and sale of their interest in the
south half of the swutheust quarter of section 28, town 26 north, range 4
west 3d P. M., on which there was not then, and never had been, a mort-
gage given by defendants, or any of them, at any time; and none such was
alleged or produced in evidence. The decree for this cause alone is mani-
festly erroneous, and should be reversed.

But the bill alleges that the note described in the mortgage was not paid,

and was lost. Schurtz, by his answer, calls for the proof, and no proof

was given of the loss of the note named in the mortgage; no note was pro-
duced in evidence, nor was there a copy of the same shown, nor was there
any proof of the existence or contents of such note given in the case. This
would seem to be imperatively required, hefore a decree could be had upon
it. See Palmer vs. Logan, 3 Scam., R. 56; Norris vs. Kellogg, 2 Eng.,
112. For these and other reasons apparent of record, this cause should be
wholly reversed.
B. S. PRETTYMAN,
Attorney for Plaintyf.
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State of Jlinois, } Thied Grand Division,
SUPREME COURT, APRIL TERM, A. D. 1863.

CHRISTIAN TROUTMAN, ET AL,
vSs.
LORENTZ SCHAEFFER.

ERROR TO TAZEWELL.

BRIEF AND ARGUMENT FOR PLAINTIFFS IN ERROR.

In this case, a simple statement of the ervor apparent of record would
seem to be all that is necessary to enable the court to see that the cause
should be reversed.

This was a proceeding by bill to foreclose a mortgage on the south half
of the southwest quarter of section 28, town 26 north, range 4 west 3d P.
M., which was the tract mortgaged, as appears of record; anl there is no
allegation in the bill, and no proof in the record, that any other tract of
land was intended to have been mortgiged, or was omitted or left out of
the mortgage by accident o mistike. Yet, without any such ullegation or
proof of record, and while the answer of the defendant Schurtz was on file,
denying notice and calling for proof, the court rendered a decree against
the defendants, directing the forezlosure anl sale of their interest in the
south half of the southeust quartor of seetion 28, town 26 north, range 4
west 3d P. M., on which there was not then, and never had been, a mort-
gage given by defendants, or any of them, at any time ; and none such was
alleged or produced in evidence. The decree for this cause alone is mani-
festly erroncous, and should be reversed.

But the bill alleges that the note described in the mortgage was not paid,
and was lost. Schurtz, by his answer, calls for the proof, and no proot
was given of the loss of the note named in the mortgage; no note was pro-
duced in evidence, nor was there a copy of the same shown, nor was there
any proof of the existence or contents of such note given in the case. This
would seem to be imperatively required, hefore a decree could be had upon
it. See Palmer vs. Logan, 3 Scam., R. 53; Norris vs. Kellogg, 2 Eng,,
112. For these and other reasons apparent of record, this cause should be

wholly reversed.
B. S. PRETTYMAN,

Altorney for Plaintif.
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State of linois, E Thied Grand Division,

SUPREME COURT. APRIL TERM, A. D. 1863.

CHRISTIAN TROUTMAN, ET AL,
vSs.
LORENTZ SCHZEFFER.

ERROR TO TAZEWIEKLL.

BRIEF AND ARGUMENT FOR PLAINTIFFS IN ERROR.

In this case, a simple statement of the error apparent of record would
seem to be all that is necessary to enable the court to see that the cause
should be reversed.

This yas a proceeding by bill to foreclose a mortgage on the south half
of the southwest quarter of section 28, town 26 north, range 4 west 3d P.
M., which was the tract mortgaged, as appears of record; an1 there is no
allegation in the bill, and no proot in the record, that any other tract of
land was intended to have been mortgiged, or was omitted or left out of
the mortgage by accident or mistike.  Yet, without any such allegation or
proof of record, and while the answer of the defendant Schurtz was on file,
denying notice and calling for proof, the court rendered a decree against
the defendants, directing the forezlosure an1 sale of their interest in the
south half of the southeast quartar of section 28, town 26 north, range 4
west 8d P. M., on which there was not then, and never had been, a mort-
gage given by defendants, or any of them, at any time ; and none such was
alleged.or produced in evidence. The decree for this cause alone is mani-
festly erroneous, and should be reversed.

But the bill alleges that the note described in the mortgage was not paid,
and was lost. Schurtz, by his answer, calls for the proof, and no proof
was given of the loss of the note numed in the mortgage; no note was pro-
duced in evidence, nor was there a copy of the same shown, nor was there
any proof of the existence or contents of such note given in the case. This
would seem to be imperatively required, hefore a decree could be had upon
it. See Palmer vs. Logwn, 3 Scam., R. 55; Norris vs. Kellogg, 2 Eng.,
112.  For these and other reasons apparent of record, this cause should be

wholly reversed.
B. S. PRETTYMAN,
Attorney for Plaintyf.
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SUPREME COURT OF ILLINOIS.

At Ottawa— April Term, 1860.

LORENTZ ScHAEFFER
vs.
CurisriaN TROUTMAN,
Davip Suurtz,
MicHAEL Lour, Error—Tazewell County.
MICHAEL BARKER,
Marnras DENNING,
BeNJAMIN BARTELOW,
CHARLES ANDREWS. |

Bill to foreclose morlgage filed on the Gth day of November, 1850.
Lorentz Schaeffer against Christian Troutman and David Shurtz.

Bill charges that Christian Troutman was justly indebted to the com-
plainant in the sum of three hundred and fifty dollars, and that he ex-
ecuted his note therefor, bearing date 25th February, 1840, and that
the note was lost, or destroyed, so that it was impossible for the com-
plainant to produce it on trial, and requiring said Troutman to produce
it at the trial.

Sets out the mortgage hic verbze, on the south half of the southwest
quarter of section twenty-eight, township 26, ~. . 4 w, 3d principal
meridian, containing 80 acres.

Condition of said mortgage to pay the sum of three hundred and
fifty dollars due on said note, together with interest, which mortgage
was ackiowledged 27th February, 1840.

Ackrowledgment.
Recording mortgage.

Allegation of the money being due, and the non-payment thereof,
and charged that David Shurtz has some interest in the premises.

Prayer of process, and that the defendants be required to answer,
&c. Prays a decree for the payment of the money, and upon default
the equity be foreclosed.
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17

19

D)

a

Bill sworn to by the complainant, jurat. Affidavit of non-residence
of Christian Troutman.

Proceeding at the November Term, 1850.

Security for costs, and summons against David Shurtz and Christian
Troutman, dated 6th November, 1850.

Sheriff’s return, dated 20th December, 1850.

Proceeding of the Court, April Term, 1850. The cause continued.
An alias summons for Troutman—David Shurtz being summoned and

makes default, and the bill taken as confessed against Shurtz.
On motion of the defendant Shurtz, the default set aside.

Shurtz’s answer, alleging a mistake in sale—the same land sold by
description of sec. 8, having purchased the same under execution by
that description, against Troutman, and affidavit of the non-residence
of Christian Troutman, and notice of publication. Certificate of the
Printer.

Proceeding of the Special Term Circuit Court, on the second Mon-
day September, 1851.

The bill as to Christain Troutman at the June Term, 18561, taken as
confessed, and at April Term, 1852, this cause continued.

The proceeding of the Court held Sept. Term, 1852—this cause, by
agreement of parties, was continued.

On the 17th Sept., 1852, the complainant filed his amended bill,
making Christian Troutman, David Shurtz, Michael Lohr, Michael Ba-
ker, Mathias Denning, Benjamin Barthelow and Charles Aundrews, de-
fendants.

Affidavit of non-residence of Michael Lohr & al.
Summons dated 4th Oct., 1852, issued against defendants.

Summons served on Chas. Andvews, 14th Oct., 1852, by delivering
him a copy. The other defendants, viz: Michael Lohr, Michael Ba-
ker, Mathias Barthelow, not found.

Notice of publication against the non-resident defendants.
Certificate of Publication.

Amended bill filed to make parties as above, May 4th, 1853, and
cause continued
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35

36
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39

3
Ixceptions to answer of David Shurtz for reasons the answer does not
answer allegations in the bill, and the said bill attempts to set up a sale
of different land than land deseribed in bill, and the answer not sworn
to, and no date in which he claims the land by attazhment.

Court holden first Monday Oct. 1853—decree made in the cause.

Decree for Six Hundred and Fourteen Dollar: and Twenty-Five
Cents, and decree for the payment of said sum in sixty days, & in default
the land, to wit: south half s. E. quarter sec. 28, 7 26 x. r. 4 w., be
sold, and it appearing by proof, and exhibits, &e.

Decree alleges Shurtz having withdrawn his answer.

Court held 1st Monday in May, 1854.  Cn motion of plaintiff cause

continued.

Court held on 12th October, 1653,  On motion of complainant this

cause continued.
April Term, 1854, this cause, on motion, is continued.

Court at the Oct. Term, 1855, the master makes his report. Sale
south half of east half s. B. quarter sec. 28, town 26 N. k. 4 west, 3d
prineipal meridian, and sale ot the premises to A. L. Merriman, for the
<um of Seven Hundred and Thirty-Nine Dollars and Forty-Eight Cents,
and the master thereupon delivers a certificate of purchase to said

Merriman.
Master’s report of the sail of said land.
(ertificate of publication.

April Term, 1856-- motion and leave for David Shurtz te epen decree
and upon hearing affidavits it is, on agreement of the panties, ordered
by the Court decree be opened, upon Shurtz paying all costs.

Leave to file his answer thereon.

David Shurtz files his affidavit on 8th May, 1856.  One of Edward
Jones denying authority to withdraw answer, and the answer was sworn
to, but by mistake the jurat was not attached—and one of his (Shurtz’s),
alleging that he never authorized any person to withdraw his answer,
nor did he aver compromise said suit.

Preceeding at the Sept. term, 1847; the cause was. continued..

Proceeding of the court held April Term, 1857.
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Motion to set aside an order heretofore made, vacating a decree
rendered herein, and order said motion be sustained, and said order
decreeing former decree to stand, be reinstated.

ASSIGNMENT OF ERRORS :
The decree is void.
The decree having been vacated, all proceeding under it is void.

The decreeing of the sale of the s. half s. e. fr. sec. 28, 1. 26 x.,
R. 4 W. 3 P. M. there being no allegation in the bill, or proof that that
piece of land was in the mortgage, or caleulated to be so.

Vacating a decree places the parties in statu quo, and no decree could
be properly had until Rule had been made on the defendant Shurtz to

1]
ANSWEer.

There was no proof of the loss of the note, nor was there any copy of
the same pretended to be given, nor any proof of the contents of the note.

The sale is void, as made to complainant, not having a decree to sus-
tain it, and decree being vacated.

There was no sufficient allegation in bill to sustain the decree, and
no proof to support the allegations or to warrant such decree.

B. S. PRETTYMAN, Attorney.
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SUPREME COURT OF ILLINOIS.

Third Grand Division—April Term, 1860,

LORENTZ SCHAEFFER

] s,

Cumistian TroutMan, Davio Ssurrz, Mi-
<HAEL Lonr, Micnaer Bager, Maraias Dex-
NING, Benjamiy Barrarrow, CHARLES AN-
DREWS.

ERROR FROM TAZEWELL COUNTY.

ABSTRACT.

Nl T AP

G CutD

—_——-\

A

a2 o adcte



State of IMiwais, E Chied Grand Bivision,
SUPREME COURT. APRIL TERM, A. D. 1863,

CHRISTIAN TROUTMAN, ET AL,
vs.
LORENTZ SCHZAEFFER.

ERROR TO TAZEWEILL.

BRIEF AND ARGUMENT FOR PLAINTIFFS IN ERROR.

In this case, a simple statement of the error apparent of record would
seem to be all that is necessary to enable the court to see that the cause
should be reversed.

This was a proceeding by bill to foreclose a mortgage on the south half
of the southwest quarter of section 28, town 26 north, range 4 west 3d P.
M., which was the tract mortgaged, as appears of record; anl there is no
allegation in the bill, and no proof in the record, that any other tract of
land was intended to have been mortgaged, or was omitted or left ‘out of
the mortgage by accident or mistake. Yet, without any such allegation or
proof of record, and while the answer of the defendant Schurtz was on file,
denying notice and calling for proof, the court rendered a decree against
the defendants, directing the foreclosure and sale of their interest in the
south half of the swutheust quarter of section 28, town 26 north, range 4
west 3d P. M., on which there was not then, and never had been, a mort-
gage given by defendants, or any of them, at any time ; and none such was
alleged or produgced in evidence. The decree for this cause alone is mani-
festly erroneous, and should bz reversed.

But the bill’alleges that the note described in the mortgage was not paid,
and was lost. Schurtz, by his answer, calls for the proof, and no proof
was given of the loss of the note named in the mortgage; no note was pro-
duced in evidence, nor was there a copy of the same shown, nor was there
any proof of the existence or contents of such note given in the case. This
would seem to be imperatively require:d, hefore a decree could be had upon
it. See Palmer vs. Logan, 3 Scam., R. 55; Norris vs. Kellogg, 2 Eng.,
112. For these and other reasons apparent of record, this cause should be

wholly reversed.
B. S. PRETTYMAN,

Attorney for Plaintif.
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Stute of Yllinois, } Chird Gramd Division,
SUPREME COURT. APRIL TERM, A. D. 1863,

CHRISTIAN TROUTMAN, ET AL,
vs.
LORENTZ SCHZEFFER.

ERROR TO TAZEWELL.

BRIEF AND ARGUMENT FOR PLAINTIFFS IN ERROR.

In this case, a simple statement of the error apparent of record would
seem to be all that is necessary to enable the court to see that the cause
should be reversed. '

This was a proceeding by bill to foreclose a mortgage on the south half
“of the soulZwest quarter of section 28, town 26 north, range 4 west 3d P.
M., which was the tract mortgaged, as appears of, record; an‘l there is no
allegation in.the bill, and no proof in the record, that any other tract of
land was intended to have been mortgaged, or was omitted or left out of
the mortgage by accident or mistake. Yet, without any such ullegation or
proof of record, and while the answer of the defendant Schurtz was on file,
denying notice and calling for proof, the court rendered a decree against
the defendants, directing the foreclosure and sale of their interest in the
south half of the swutheust quarter of section 28, town 26 north, range 4
west 3d P. M., on which there was not then, and never had been, a mort-
gage given by defendants, or any of them, at any time; and none such was
alleged or produced in evidence. The decree for this cause alone is mani-
festly erroncous, and should be reversed.

But the bill alleges that the note described in the mortgage was not paid,
and was lost. Schurtz, by his answer, calls for the proof, and no proof
was given of the loss of the note named in the mortgage; no note was pro-
duced in evidence, nor was there a copy of the same shown, nor was there
any proof of the existence or contents of such note given in the case. This
would seem to be imperatively required, hefore a decree could be had upon
it. See Palmer vs. Logan, 3 Scam., R. 55; Norris vs. Kellogg, 2 Eng.,
112. For these and other reasons apparent of record, this cause should be

wholly reversed.
B. S. PRETTYMAN,

Altorney for Plaintyf.
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State of Ilinois, } Chivd Grand Division,
SUPREME COURT. APRIL TERM, A. D. 1863,

CHRISTIAN TROUTMAN, ET AL,
vs.
LORENTZ SCHZEFFER.

ERROR TO TAZEWELL.

BRIEF AND ARGUMENT FOR PLAINTIFFS IN ERROR.

In this case, a simple statement of the ervor apparent of record would
seem to be all that is necessary to enable the court to see that the cause
should be reversed.

This was a proceeding by bill to foreclose a mortgage on the south half
of the southwest quarter of section 28, town 26 north, range 4 west 3d P.
M., which was the tract mortgaged, as appears of record; anl there is no
allegation in the bill, and no proot in the record, that any other tract of
land was intended to have been mortgiged, or was omitted or left out of
the mortgage by accident or mistake. Yet, without any such allegation or
proof of record, and while the answer of the defendant Schurtz was on file,
denying notice and calling for proof, the court rendered a decree against
the defendants, directing the foreclosure and sale of their interest in the
south half of the swutheust quarter of scction 28, town 26 north, range 4
west 3d P. M., on which there was not then, and never had been, a mort-
gage given by defendants, or any of them, at any time; and none such was
alleged or produced in evidence. The decree for this cause alone is mani-
festly erroncous, and should be reversed.

But the bill alleges that the note described in the mortgage was not paid,
and was lost. Schurtz, by his answer, calls for the proof, and no proof
was given of the loss of the note named in the mortgage; no note was pro-
duced in evidence, nor was there a copy of the same shown, nor was there
any proof of the existence or contents of such note given in the case. This
would seem to be imperatively requirel, hefore a decree could be had upon
it. See Palmer vs. Logan, 3 Seam.. R. 55; Norris vs. Kellogg, 2 Eng,
112. For these and other reasons apparent of record, this cause should be
wholly reversed.

B. S. PRETTYMAN,
Altorney for Plaintiff.
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State of Fliwois, } Chird Gramd Division,
SUPREME COURT, APRIL TERM, A. D. 18863,

CHRISTIAN TROUTMAN, ET AL,
vs.
LORENTZ SCHAFFER.

ERROR TO TAZEWELL.

BRIEF AND ARGUMENT FOR PLAINTIFFS IN ERROR.

In this case, a simple statement of the ervor apparent of record would
seem to be all that is necessary to enable the court to see that the cause
should be reversed. '

This was a proceeding by bill to foreclose a mortgage on the south half
of the southwest quarter of section 28, town 26 north, range 4 west 3d P.
M., which was the tract mortgaged, as appears of record; anl there is no
allegation in the bill, and no proof in the record, that any other tract of
land was intended to have been mortgaged, or was omitted or left’ out of
the mortgage by accident or mistake. Yet, without any such ullegation or
proof of record, and while the answer of the defendant Schurtz was on file,
denying notice and calling for proof, the court rendered a decree against
the defendants, directing the foreclosure and sale of their interest in the
south half of the swutheust quarter of scction 28, town 26 north, range 4
west 3d P. M., on which there was not then, and never had been, a mort-
gage given by defendants, or any of them, at any time ; and none such was
alleged or produced in evidence. The decree for this cause alone is mani-
festly erroneous, and should be reversed.

But the bill alleges that the note deseribed in the mortgage was not paid,
and was lost. Schurtz, by his answer, calls for the proof, and no proof
was given of the loss of the note named in the mortgage; no note was pro-
duced in evidence, nor was there a copy of the same shown, nor was there
any proof of the existence or contents of such note given in the case. This
would seem to be imperatively requirel, before a decree could be had upon
it. See Palmer vs. Logan, 3 Scam., R. 56; Norris vs. Kellogg, 2 Eng.,
112. For these and other reasons apparent of record, this cause should be
wholly reversed.

B. S. PRETTYMAN,
Allorney for Plaintif.
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SUPREME COURT OF ILLINOIS,

At Ottawa— April Term, 1860.

LORENTZ SCHAEFFER
UL
Curisrian TrouTMAN,
Davip SHurtz,
MicuaeL Long, ; Error—Tazewell County.
MicHARL BARKER,
Mariras DenNiNG,
BexjayMIiN BArtELOW,

CHARLES ANDREWS.

Bill to foreclose mortgage filed .on the Gth day of November, 1850.
Lorentz Schaeffer against Christian Troutman and David Shurtz.

Bill churges that Christian Trontman was justly indebted to the com-
plainant in the sum of' three hundred and fifty dollars, and that he ex-
ecuted his note therefor, bearing date 25th February, 1840, and that
the note was lost, or destroyed, so that it was impossible for the com-
plainant to produce it on trial, and requiring said Troutman to produce
it at the trial.

Sets out the mortgage hic verbeae, on the south half of the southwest
gag >

yuarter of section twenty-eight, township 26, x. r. 4 w, 3d principal

meridian, containing 80 acres.

Condition of said mortgage to pay the sum of three handred and
fifty dollars due on said note, together with interest, which mortgage
was acknowledged 27th February, 1840.

Acknowledgment.
Recording mortgage.

Allegation of the money being due, and the non-payment thercof,
and charged that David Shurtz has some interest in the premises.

Prayer of process, and that the defendants be required to answer,
&c. Prays a decree for the payment of the money, and upon default
the equity be foreclosed.

P C .‘( ‘\
Q. ’ p
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Bill sworn to by the complainant, jurat. Affidavit of non-residence
of Christian Troutman.

Proceeding at the November Term, 1850.

Security for costs, and summons against David Shurtz and Christian
Troutman, dated 6th November, 1850.

* Sheriff’s return, dated 20th December, 1850.

Proceeding of the Court, April Term, 1850. The cause continued.
An alias summons for Troutman—David Shurtz being summoned and
makes default, and the bill taken as confessed against Shurtz.

On motion of the defendant Shurtz, the default set aside.

Shurtz’s answer, alleging a mistake in sale—the same land sold by
description of sec. 8, having purchased the same under execution by
that description, against Troutman, and affidavit of the non-residence
of Christian Troutman, and notice of publication. Certificate of the
Printer.

Proceeding of the Special Term Circuit Court, on the second Mon-
day September, 1851.

The bill as to Christain Troutman at the June Term, 1851, taken as

confessed, and at April Term, 1852, this cause continued.

The proceeding of the Court held Sept. Term, 1852—this cause, by
agreement of parties, was continued. ;

On the 17th Sept., 1852, the complainant filed his amended bill,
making Christian Troutman, David Shurtz, Michael Lohr, Michael Ba-
ker, Mathias Denning, Benjamin Barthelow and Charles Andrews, de-

fendants.
Affidavit of non-residence of Michael Lohr & al.
Summons. dated 4th Oct., 1852, issued against defendants.

Summous served on Chas. Andrews, 14th Oct., 18562, by delivering
him a copy. The other defendants, viz: Michael Lohr, Michael Ba-
ker, Mathias Barthelow, not found.

Notice of publication against the non-resident defendants.

\

Certificate of Publication.

Amended bill filed to make parties as above, May 4th, 1853, and
cause continued )
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31

33

36

3

Exceptions to answer of David Shurtz for reasons the answer does not
answer allegatioris in the bill, and the said bill attempts to set up a sale
of different land than land described in bill, and the answer not sworn
to, and no date in which he claims the land by attachment.

Court holden first Monday Oct. 1853—dcceree made in the cause.

Decree for Six Hundred and Fourteen Dollars and Twenty-Five
Cents, and decree for the payment of said sum in sixty days, « in default
the land, to wit: south half s. 1. quarter sec. 28, 1 26 ~x. r. 4 w., be
sold, and it appearing by proof, and exhibits, &e.

Decree alleges Shurtz having withdrawn hig answer.
Court held Ist Monday in May, 1854,  On motion of plaintiff cause

continued.

Court held on 12th October, 1853. On motion of complainant this
rause continued.

April Term, 1854, this cause, on motion, is continued.

Court at the Oct. Term, 1855, the master makes his report. Sale
south half of east half s. E. quarter sec. 28, town 26 N. r. 4 west, 3d
principal meridian, and sale ot the premises to A. L. Merriman, for the
sum of Seven Hundred and Thirty-Nine Dollars and Forty-Eight Cents,
and the master thereupon delivers a certificate of purchase to said

Merriman,
Master’s report of the sail of said land.
Certificate of publication.

April Term, 1856 motion and leave for David Shurtz to open decrec
and upon hearing affidavits it is, on agreement of the parties, ordered
by the Court decree be opened, upon Shurtz paying all costs.

Leave to file his answer thereon.

David Shurtz files his affidavit on 8th May, 1856. One of Edward
Jones denying authority to withdraw answer, and the answer was sworn

s 10, but by mistake the jurat was not attached—and one of his (Shurtz’s),

38

39

alleging that he never authorized any person to withdraw his answer,

nor did he aver compromise said suit.

Preceeding at the Sept. term, 1847; the cause was continued.

ederd

Proceeding of the court held April Term, 1857.
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w  Motion to set aside an order heretofore made, vacating a decree

rendered herein, and order said motion be sustained, and said order
decreeing former decree to stand, be reinstated.

ASSIGNMENT OF ERRORS :
The decree is void.

The decree having been vacated, all proceeding under it is void.

"~

The decreeing of the sale of the s. half' s. E. fr. sec. 28, 7. 26 x.,
R. 4 W. 3 P. M. there being no allegation in the bill, or proof that that
piece of land was in the mortgage, or calculated to be so.

Vacating a decree places the parties in stafu guo, and no decree could
be properly had until Rule had been made on the defendant Shurtz to

answer.

.  There was no proof of the loss of the note, nor was there any copy of
the same pretended to be given, nor any proof of the contents of the note.

The sale is void, as made to complainant, not having a decree to sus-
tain it, and decree being vacated. '

There was no sufficient allegation in bill to sustain the decree, and
no proof to support the allegations or to warrant such decree.

6

B. S. PRETTYMAN, Attorney.
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SUPREME COURT OF ILLINOIS.

At Ottawa— April Term, 13860).

LORENTZ SCHAEFFER
VS.
CHRISTIAN TROUTMAN,

Davip SHURTZ,

Micuapr Lonur, - Error— Tazewell County.
MricHAEL BARKER, :

Maraias DENNING,

BENJAMIN BARTELOW,

CHARLES ANDREWS.

Bill to foreclose mortgage filed on the Gth day of November, 1850.
Lorentz Schaeffer against Christian Troutman and David Shurtz.

Bill charges that Christian Troutman was justly indebted to the com-
plainant in the sum of three hundred and fifty dollars, and that he ex-
ecuted his note therefor, bearing date 25th February, 1840, and that
the note was lost, or destroyed, so that it was impossible for the com-
plainant to produce it on trial, and requiring said Troutman to produce
it at the trial.

Sets out the mortgage hic verbze, on the south half of the southwest
quarter of section twenty-eight, township 26, x. r. 4 w, 3d principal
meridian, containing 80 acres.

Condition of said mortgage to pay the sum of three hundred and
fifty dollars due on said note, together with interest, which mortgage
was acknowledged 27th February, 1840.

Acknowledgment.
Recording mortgage.

Allegation of the money being due, and the non-payment thereof,
and charged that David Shurtz has some interest in the premises.

Prayer of process, and that the defendants be required to answer,
" &c. Prays a decree for the payment of the money, and upon default
the equity be foreclosed.

0 o o
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~
Bill sworn to by the complainant, jurat. Affidavit of non-residence

of Christian Troutman.

Proceeding at the November Term, 1850.

Security for costs, and summons against ‘David Shurtz and Christian
Troutman, dated 6th November, 1850.

Sheriff’s return, dated 20th December, 1850.

Proceeding of the Court, April Term, 1850. The cause continued.
An alias summons for Troutman—David Shurtz being summoned and
makes default, and the bill taken as confessed against Shurtz.

On motion of the defendant Shurtz, the de[":ullt set aside.

Shurtz’s answer, alleging a mistake in sale—the same land sold by
deseription of sec. 8, having purchased the same under execution by
that description, against Troutman, and affidavit of the non-residence
of Christian Troutman, and notice of publication. Certificate of the

Printer.

Proceeding of the Special Term Circuit Court, on the second Mon-

“day September, 1851.

The bill as to Christain Troutman at the June Term, 1851, taken as
confessed, and at April Term, 1852, this cause continued.

The proceeding of the Court held Sept. Term, 1852—this cause, by
agreement of parties, was continued.

On the 17th Sept., 1852, the complainant filed his amended bill,
making Christian Troutman, David Shurtz, Michael Lohr, Michael Ba-
ker, Mathias Denning, Benjamin Barthelow and Charles Andrews, de-

fendants.
Affidavit of non-residence of Michael Lohr & al.
Summons dated 4th Oct., 1852, issued against defendants.

Summons served on Chas. Andrews, 14th Oct., 1852, by delivering
him a copy. The other defendants, viz: Michael Lohr, Michael Ba-
ker, Mathias Barthelow, not found.

Notice of publication against the non-resident defendants.
Certificate of Publication.

Amended bill filed to make parties as above, May 4th, 1853, and

cause continued
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3

Exceptions to answer of David Shurtz for veasons the answer does not
answer allegations in the bill, and the said bill attempts to set up a sale
of different land than land described in bill, and the answer not sworn
to, and no date in which he claims the land by attachment.

(ourt holden first Monday Oct. 1853—decree made in the cause.

Decree for Six Hundred and Fourteen Dollars and Twenty-Five
Cents, and decree for the payment of said sum in sixty days, & in defaunlt
the land, to wit: south half s. . quarter sec. 28, 26 N. R. 4 w., be
sold, and it appearing by proof, and exhibits, &e.

Decree alleges Shurtz having withdrawn his answer.

Court held 1st Monday in May, 1854.  On motion of plaintiff cause

continued.

Court held on 12th October, 1853. On motion of complainant this
cause continued.

April Term, 1854, this cause, on motion, is continued.

Court at the Oct. Term, 1855, the master makes his report. Sale
south half of east half s. B. quarter sec. 28, town 26 N. r. 4 west, 3d
principal meridian, and sale ot the premises to A. L. Merriman, for the
sum of Seven Hundred and Thirty-Nine Dollars and Forty-Eight Cents,
and the master thereupon delivers a certificate of purchase to said

Merriman.
Master’s report of the sail of said land.
Uertificate of publication.

April Term, 1856-—motion and leave for David Shurtz to open decree
and upon hearing affidavits it is, on agreement of the parties, ordered
by the Court decree be opened, upon Shurtz paying all costs.

Leave to file his answer thereon.

David Shurtz files his affidavit on 8th May, 1856.  One of Edward
Jones denying authority to withdraw answer, and the answer was sworn
to, but by mistake the jurat was not attached—and one of his (Shurtz’s),
alleging that he never authorized any person to withdraw his answer,
nor did he over compromise said suit.

Preceeding at the Sept. term, 1847; the cause was continued.

Proceeding of the court held April Term, 1857.
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4  Motion to set aside an order heretofore made, vacating a decree
rendered herein, and order said motion be sustained, and said order
decreeing former decree to stand, be reinstated.

ASSIGNMENT OF ERRORS :
The decree is void.
. The decree having been vacated, all proceeding under it is void.

,  The decreeing of the sale of the s. half s. e. fr. sec. 28, 1. 26 x.,
R. 4 W. 3 P. M. there being no allegation in the bill, or proof that that
piece of land was in the mortgage, or calculated to be so.

Vacating a decree places the parties in stafu quo, and no decree could
be properly had until Rule had been made on the defendant Shurtz to
answer.

. There was no proof of the loss of the note, nor was there any copy of
the same pretended to be given, nor any proof of the contents of thenote.

The sale is voidy as made to complainant, not having a decree to sus-
tain it, and decree being vacated.

H

There was no sufficient allegation in bill to sustain the decree, and
no proof to support the allegations or to warrant such decree.

6

B. S. PRETTYMAN, Attorney.
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SUPREME COURT OF ILLINOIS.

At Ottawa—April Term, 1869).

LORENTZ SCIHAEFFER

vS.
CurisTIAN TRrROUTMAN,
DAvip SHURTZ,

Micuarr. Lonw, Error—Tazewell County.

MiCHAEL BARKER,
Mararas DENNING,
BENJAMIN BARTELOW,
CHARLES ANDREWS.

Bill to foreclose mortgage filed on the 6th day of November, 1850.
Lorentz Schaeffer against Christian Troutman and David Shurtz.

Bill charges that Christian Troutman was justly indebted to the com-
plainant in the sum of three hundred and fifty dollars, and that he ex-
ecuted his note therefor, bearing date 25th February, 1840, and that
the note was lost, or destroyed, so that it was impossible for the com-
plainant to produce it on trial, and requiring said Troutman to produce
it at the trial.

Sets out the mortgage hic verbzx, on the south half of the southwest
quarter of section twenty-eight, township 26, x. R. 4 w, 3d principal
meridian, containing 80 acres.

Condition of said mortgage to pay the sum of three hundred and
fifty dollars due on said note, together with interest, which mortgage
was acknowledged 27th February, 1840.

Acknowledgment.
Recording mortgage. 3

Allegation of the money being due, and the non-payment thereof,
and charged that David Shurtz has some interest in the premises.

Prayer of process, and that the defendants be required to answer,
&c. Prays a decree for the payment of the money, and - upon default
the equity be foreclosed.
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Bill sworn to by the complainant, jurat. Affidavit of non-residence
of Christian Troutman.

Proceeding at the November Term, 1850.

Security for costs, and summons against David Shurtz and Christian
Troutman, dated 6th November, 1850.

Sheriff’s return, dated 20th December, 18560.

Proceeding of the Court, April Term, 1850. The cause continued.
An alias summons for Troutman—David Shurtz being summoned and

makes default, and the bill taken as confessed against Shurtz.
On motion of the defendant Shurtz, the defﬁult set aside.

Shurtz’s answer, alleging a mistake in sale—the same land sold by
description of sec. 8, having purchased the same under execution by
that description, against Troutman, and affidavit of the non-residence
of Christian Troutman, and notice of publication. Certificate of the
Printer. g

Proceeding of the Special Term Circuit Court, on the second Mon-
day September, 1851.

The bill as to Christain Troutman at the June Term, 18:’)1, taken as
confessed, and at April Term, 1852, this cause continued.

The proceeding of the Court held Sept. Term, 1852—this cause, by
agreement of parties, was continued.

On the 17th Sept., 1852, the complainant filed his amended bill,
making Christian Troutman, David Shurtz, Michael Lohr, Michael Ba-
ker, Mathias Denning, Benjamin Barthelow and Charles Andrews, de-
fendants.

Affidavit of non-residence of Michael Lohr & al.
Summons dated 4th Oct., 1852, issued against defendants.

Summons served on Chas. Andrews, 14th Oct., 1852, by delivering
him a copy. The other defendants, viz: Michael Lohr, Michael Ba-
ker, Mathias Barthelow, not found. :

Notice of publication against the non-resident defendants.

Certificate of Publication.

Amended bill filed to make parties as above, May 4th, 1853, and
cause continued '
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3
‘Exceptions to answer of David Shurtz for reasons the answer does not
answer allegations in the bill, and the said bill attempts to set up a sale

of different land than land described in bill, and the answer not sworn
to, and no date in which he claims the land by attachment.

tourt holden first Monday Oct. 1853—decree made in the cause.

Decree for Six Hundred and Fourteen Dollars and Twenty-Five
Cents, and decree for the payment of said sum in sixty days, & in defanlt
the land, to wit: south half s. B. quarter sec. 28, = 26 N. R. 4 w., be
sold, and it appearing by proof, and exhibits, &ec.

Decree alleges Shurtz having withdrawn his answer.

Court held 1st Monday in May, 1854,  On motion of plaintiff cause

continued.

Court held on 12th October, 1853.  On motian «of camplainant this

cause continued.

2

April Term, 1854, this cause, on motion, is continued.

Court at the Oct. Term, 1855, the master makes his report. Sale
south half of east half s. B. quarter sec. 28, town 26 N. r. 4 west, 3d
principal meridian, and sale ot the premises to A. L. Merriman, for the
sum of Seven Hundred and Thirty-Nine Dollars and Forty-Eight Cents,
and the master thereupon delivers a certificate of purchase to said

Merriman,
Master’s report of the sail of said land.

Certificate of publication.

April Term, 1856— motion and leave for David Shurtz to open decree
and upon hearing affidavits it is, on agreement of the parties, ordered
by the Court decree be opened, upon Shurtz paying all costs.

Leave to file his answer thereon.

David Shurtz files his affidavit on 8th May, 1856.  One of Edward
Jones denying authority to withdraw answer, and the answer was sworn
to, but by mistake the jurat was not attached—and one of his (Shurtz’s),
alleging that he never authorized any person to withdraw his answer,
nor did he over compromise said suit.

Preceeding at the Sept. term, 1847; the cause was continued.

Proceeding of the court held April Term, 1857.



2L

Motion to set aside an order heretofore made, vacating a decree
rendered herein, and order said motion be sustained, and said order
decreeing former decree to stand, be reinstated.

39

ASSIGNMENT OF ERRORS :
The decree is void.
The decree having been vacated, all proceeding under it is void.

The decreeing of the sale of the s. half s. E. fr. sec. 28, 7. 26 X,
R. 4 W. 3 P. M. there being no allegation in the bill, or proof that that
piece of land was in the mortgage, or calculated to be so.

Vacating a decree places the parties in stafu quo, and no decree could
be properly had until Rule had been made on the defendant Shurtz to

answer.

There was no proof of the loss of the note, nor was there any copy of
the same pretended to be given, nor any proof of the contents of thenote.

The sale is void, as made to complainant, not having a decree to sus-
tain it, and decree being vacated.
bl =]

There was no sufficient allegation in bill to sustain the decree, and
ro proof to support the allegations or to warrant such decree.

H

8. S. PRETTY MAN, Attorney.
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State of Ylinois, } Thivd Grand Division,
SUPREME COURT, APRIL TERM, A. D. 1863.

CHRISTIAN TROUTMAN, ET AL,
vs.
- LORENTZ SCHZEFFER.

ERROR TO TAZEWIIXLL.

BRIEF AND ARGUMENT FOR PLAINTIFFS IN ERROR.

In this case, a simple statement of the error apparent of record would
seem to be all that is necessary to enable the court to see that the cause
should be reversed. IJ,

This was a proceeding by bill-to foreclose-a-mortgage—on 'thﬁ;’.}]uth half
of the southwest quarter of section 28, town 26 north, range 45:8st 8d P.
M., which was the tract mortgaged, as appears of record; anl there is no
allegation in the bill, and no proof in the record, that any other tract of
land was intended to have been mortgaged, or was omitted or left out of
the mortgage by accident or mistake. Yet, without any such allegation or
proof of record, and while the answer of the defendant Schurtz was on file,
denying notice and calling for proof, the court rendered a decree against
the defendants, directing the foreclosure and sale of their interest in the
south half of the svufheast quarter of section 28, town 26 north, range 4
west 3d P. M., on which there was not then, and never had been, a mort-
gage given by defendants, or any ol them, at any time ; and none such was
alleged or produced in evidence. The decree for this cause alone is mani-
festly erroneous, and should be reversed.

But the bill alleges that the note described in the mortgage was not paid,
and was lost. Schurtz, by his answer, calls for the proof, and no proof
was given of the loss of the note named in the mortgage; no note was pro-
duced in evidence, nor was there a copy of the same shown, nor was there
any proof of the existence or contents of such note given in the case. This
would seem to be imperatively required, hefore a decree could be had upon
it. See Palmer vs. Logan, 3 Scam., R. 56; Norris vs. Kellogg, 2 Eng.,
112. For these and other reasons apparent of record, this cause should be
wholly reversed.

B. S. PRETTYMAN,
Attorney for Plaintyf.

——
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SUPREME COURT OF ILLINOIS.

At Ottawa— April Term, 1860.

LORENTZ SCHAEFFER
vs.
CHRrIsTIAN TROUTMAN,
Davip Suurrz,
Micuaer Lomur, ~ Error— Tazewell County.
MicHAEL BARKER,
Mararas DENNING,
BENJAMIN BARTELOW,

CHARLES ANDREWS.

Bill to foreclose mortgage filed on the 6th day of November, 1850.
Lorentz Schaeffer against Christian Troutman and David Shurtz.

Bill charges that Christian Troutman was justly indebted to the com-
plainant in the sum of three hundred and fifty dollars, and that he ex-
ecuted his note therefor, bearing date 25th February, 1840, and that
the note was lost, or destroyed, so that it was impossible for the com-
plainant to produce it on trial, and requiring said Troutman to produce
it at the trial. - '

Sets out the mortgage hic verhee, on the south half of the southwest
quarter of section twenty-eight, township 26, ~. r. 4 w, 3d principal
meridian, containing 80 acres.

Condition of said mortgage to pay the sum of three hundred and
fifty dollars due on said note, together with interest, which mortgage
was acknowledged 27th February, 1840.

Acknowledgment.
Recording mortgage.

Allegation of the money being due, and the non-payment thereof,
and charged that David Shurtz has some interest in the premises.

Prayer of process, and that the defendants be required to answer,
&c. Prays a decree for the payment of the money, and upon defuult
the equity be foreclosed.
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Bill sworn to by the complainant, jurat. Affidavit of non-residence
of Christian Troutman.

Proceeding at the November Term, 1850.

Security for costs, and summons against David Shurtz and Christian
Troutman, dated 6th November, 1850.

Sheriff’s return, dated 20th December, 1850.

Proceeding of the Court, April Term, 1850. The cause continued.
An alias summons for Troutman—David Shurtz being summoned and
makes default, and the bill taken as confessed against Shurtz.

On motion of the defendant Shurtz, the default set aside.

Shurtz’s answer, alleging a mistake in sale—the same land sold by
description of sec. 8, having purchased the same under execution by
that description, against Troutman, and affidavit of the non-residence
of Christian Troutman, and notice of publication. Certificate of the
Printer.

Proceeding of the Special Term Circnit Court, on the second Mon-
day September, 1851.

The bill as to Christain Treutman at the June Term, 1851, taken as
confessed, and at April Term, 1852, this cause continued.

The proceeding of the Court held Sept. Term, 1852—this cause, by
agreement of parties, was continued.

On the 17th Sept., 1852, the complainant filed his amended bill,
making Christian Troutman, David Shurtz, Michael Lohr, Michael Ba-
ker, Mathias Denning, Benjamin Barthelow and Charles Andrews, de-
fendants.

Affidavit of non-residence of Michael Lohr & al.
Summons dated 4th Oct., 1852, issued against defendants.

Summons served on Chas. Andrews, 14th Oct., 1852, by delivering
him a copy. The other defendants, viz: Michael Lohr, Michael Ba-
ker, Mathias Barthelow, not found. 5

Notice of publication against the non-resident defendants.

Certificate of Publication.

Amended bill filed to make parties as above, May 4th, 1853, and
cause continued
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Exceptions to answer of David Shurtz for reasons the answer does not
answer allegations in the bill, and the said bill attempts to set up a sale
of different land than land described in bill, and the answer not sworn
to, and no date in which he claims the land by attachment.

Court holden first Monday Oct. 1853—decree made in the cause.

Decree for Six Hundred and Fourteen Dollars and Twenty-Five
Cents, and decree for the payment of said sum in sixty days, & in default
the land, to wit: south half s. k. quarter sec. 28, 1 26 N. &, 4 w., be
sold, and it appearing by proof, and exhibits, &e.

Decree alleges Shurtz having withdrawn his answer.

Court held 1st Monday in May, 1854.  On motion of plaintiff cause

continued.

Court held on 12th October, 1853.  On motion of complainant this

wause continued.
April Term, 1854, this cause, on motion, is continued.

Court at the Oct. Term, 1855, the master makes his report. Sale
south half of east half s. E. quarter sec. 28, town 26 N. r. 4 west, 3d
principal meridian, and sale ot the premises to A. L. Merriman, for the
sum of Seven Hundred and Thirty-Nine Dollars and Forty-Eight Cents,
and the master therenpon delivers a certificate of purchase to sald

Merriman.
Master’s report of the sail of said land.

Certificate of publication.

April Term, 1856-- motion and leave for David Shurtz to epen decree
p ) I

and upon hearing affidavits it is, on agreement of the parties, ordered
by the Court decree be opened, upon Shurtz paying all costs.

Leave to file his answer thereon.

David Shurtz files his affidavit on 8th May, 1856.  One of Kdward
Jones denying authority to withdraw answer, and the answer was sworn
to, but by mistake the jurat was not attached—and one of his (Shurtz’s),
alleging that he never authorized any person to withdraw his answer,
nor did he ever compromise said suit.

Preceeding at the Sept. term, 1847; the cause was continued.

Proceeding of the court held April Term, 1857.
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Motion to set aside an order heretofore made, vacating a decree
rendered herein, and order said motion be sustained, and said order
decreeing former decree to stand, be reinstated.

39

ASSIGNMENT OF ERRORS :
The decree is void.
The decree having been vacated, all proceeding under it is void.

The decreeing of the sale of the s. half s. 1. fr. sec. 28, ©. 26 x.,
R. 4 W. 3 P. M. there being no allegation in the bill, or proof that that
piece of land was in the mortgage, or caleulated to be so.

9

Vacating a decree places the parties in statu quo, and no decree could
be properly had until Rule had been made on the defendant Shurtz to

answer.

There was no proof of the loss of the note, nor was there any copy of

1
the same pretended to be given, nor any proof of the contents of thenote.

The sale is void, as made to complainant, not having a decree to sus-
tain it, and decree being vacated.

There was no sufficient allegation in bill to sustain the decree, and
no proof to support the allegations or to warrant such decree.

B. S. PRETTYMAN, Attorney.
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