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STATE OF ILLINOIS, SUPREME COURT

Trnep GrAND Divisiox,

" APRIL TERM, 4. p. 1858.

Tue TownN oF Soura Orrawa vs. Amasa Foster, &c.
Error to La Salle County Court.

ABSTRACT OF THE RECORD.

Trnis was an action on the case, brought in the county court of La Salle
county, by Foster, for the use of Whipple, against the town of South Ot-
tawa, to recover damages for a team and wagon having fallen off of an
embankment at the end of the Coval creek bridge, in said town. The

" declaration is in the usual form in an action on the case, alleging that it

was the duty of the town tokeep the embankment in repair, and that, by
reason of a neglect of that duty, the team and wagon were precipitated
down the embankment and injured, and $300 damnn'es were claimed. The
declaration was filed to the September term of the court, 1857.

The town filed a demurrer to the declaration, which, after argument,
was overruled by the court, and the town abided by the demurrer.

On the inquest of damages, the defendant (the town) oftered proof
tending to affect the credibility of a witness introduced by Foster, and
also tending to defeat the plaintiff’s cause of action, and in that connec-
tion, the court instructed the jury “that they could not consider the evi-
dence thus offered as tending to defeat the plaintiff’s cause of action, but
that they might consider it in any point of view in which they might
think it tended to induce the jury to place more or less reliance on the
witness’ credibility.” The defendant (the town) objected to the giving
of said instruction, and the court overruled the objection, and the defen-
dant excepted.

The plaintiff offered evidence tending to prove that the plaintiff was
the owner of a pair of horses and wagon, worth $200 to $300, which
were being driven down the hill on to the bridge embankment, after
dark, with a heavy load, the hill was icy, and one of the horses fell and
thereupon the team and wagon were precipitated over the embankment
and one horse killedand the other so badly injured that he was worthless,
and the wagon and harness were also injured, and that the damage was
from 8200 to $300.

The defendant (the town) introduced a witness and asked him “wheth-
er or not in his opinion it was prudent for any person at that time after
dark to go down that hill with a loaded wagon without having both hind
wheels locked.” The plaintiff objected to the question, the court sus-
tained the objection and the defendant excepted.

The defendant then called another witness and asked him ‘ whether or
not Foster (the plaintiff) had stated to him (the witness) that the cause
of the accident was the breaking of the lock chain #’ The plaintiff ob-
jected, the court sustained the objection and the defendant excepted.

At the instance of the plaintiff, the court instructed the jury, that «It
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is conceded for the purposes of this case that the plaintiff is entitled to
recover, and the only question before the jury is, how much damage the
plaintiff has sustained by the injury to his team, wagon, and harness by
reason of the same being precipitated down the hill, and the true measure
of damages is the actual amount said team, wagon, and harness were re-
duced in value thereby, not exceeding $300.” Defendant excepted to the
giving of this instruction.

Defendant asked the court to instruct the jury, * that if they believed
from the evidence that the negligence of the plaintift or his servant con-
tributed to the loss sustained, then the jury should find only nominal da-
mages for the plaintiff.” The court refused so to instruct, and the defen-
dant excepted.

The jury rendered a verdict for $230. The defendant moved the court
to set aside the inquest; the court overrnled the motion, and defendant
excepted.

Errors Assigned.

1st. The courterred in overruling defendant’s demurrer tothe declara-
tion.

2d. The court erred in excluding proper testimony offered by defen-
dant.

8d. The court erred in giving the instructions that were given. _

4th. The court erred in refusing instructions asked by the deferdant.

5th. The court erred in refusing to set aside the inquest of damages.
GRAY & WALLAGCE,
For plaintif in Error.
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STATE OF ILLINOIS, SUPREME COURT,

TEIRD GRAND DIVISION.

AprriL TeErM, A. . 1858.

Town or SourH OTTawa,
vSs. Error to La Salle County Court.

Anmasa Foster, &c.

POINTS AND AUTHORITIES FOR PLAINTIFF IN ERROR.

The first error assigned is well taken, viz: That the Court erred in
overruling the defendant’s demurrer to the declaration.

I. There is no contmon law liability upon the town of South Ottawa
for this injury, and there is no statute fixing the liability of the town.
No action can be maintained against the town, and the demurrer should
have been sustained.

The case of Browning ws. The City of Springfield, and cases there
cited, in the opinion of the Court, fully sustain this position.

17 IIL. R. 143.

II. In order to bind the town, in any event, three things must concur,
vizi—

1st. There must be a specific, full, and complete duty imposed by law
upon the town, to keep the road in repair.

9d. The law must confer on the town powers adequate to discharge
such duty.

3d. The law must provide, and, in some way, place under the control
of the town, suflicient money or labor, or other means, to accomplish
the duty and execute the power.

17 111, 143.

But no duty is imposed by law; no power over the subject matter
conferred ; and no provision made by law for such means, so far as the
town is concerned.

1II. The action should have been brought against the Commissioners
of Highways, who are a quasi corporation, and, by law, are charged with
the duty, armed with the power, and control the means to keep roads in
repair.

Perhaps an action would lie against the Overseer.

The Township Organization law, approved Feb. 27th, 1854, Art. 22,
Sec. 1, Blackwell’s Statutes, page 847, provides ¢ that the Commissioners
of Highways shall have the care and superintendence of highways and
bridges in the towns.” By reference to this section, it will be seen that
the sole control of roads in every respect is embraced in the powers and
duties therein enumerated. Art. 25, Sec. 16 of same law provides,
“The commissioners of highways are hereby vested with full jurisdiction
and control of the roads and bridges in their respective towns, &e.”
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IV. The Commissioners of Highways have also the sole contrel of
means raised tor the repair of roads.
They give all directions for the repair of roads to the Overseer of
Highways.
Art. 22, Sec. 1.
Blackwell’s Statutes, 364.

The Overseer makes all returns of his doings to the Commissioners.
Art. 23, Sec. 22.

The Commissioners of Highways are empowered to assess a road tax,
not exceeding 20 cents on each $100 of property in the town.
Art. 23, Sec. 1.
Blackwell’s Statutes, 347.

The Town Collector is directed to pay over to the Commissioners of
Highways the amount of taxes collected for the support of highways
and bridges, and to the Supervisor all other moneys.

Art. 20, Sec. 6.
Blackwell’s Statutes, 343.

The Overseer pays over to them all road money not -expended under
their direction.

Art. 23, Sec. 23.

If the Overseer fails to acconnt or pay over as above, they prosecute.
Art. 23, Sec. 24,

The Commissioners of Highways appoint their own Treasurer. The
Treasurer receives and has charge of all moneys raised in the town for
the support of roads and bridges. The law provides that the Treasurer
“shall hold such moneys at all times subject to the order of the Com-
missioners of Highways, and shall pay them over upon their order, or a
majority of them, and not otherwise.”

Art. 25, Sec. 12.
Blackwell’s Statutes, 363.

V. The 2d, 3d, and 4th errors are well assigned.

Upon the inquest of damages, the town of S. Ottawa had a right to
contest the amount of damages to which the plaintiff below was entitled,
and reduce the damages down to nominal damages; and for this purpose,
the town had a right to introduce witnesses; and for the purpose of
reducing the damages to nominal, could offer proof, which (had no
default been taken) would have defeated the plaintift”
Though such proof would not have been competent for the purpose of
defeating the action entirely, (a default having been taken which admit-
ted a cause of action,) yet proof, the effect of which would have defeated
even-the cause of action, was competent, after default even, for the pur-
pose of reducing the plaintift’s claim to nominal damages.

Chicago (& Rock Island R. IR, Co. vs. Ward.
16 111, 532, :

- —d

8 action entirely. .
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If evidence tends to prove two things, one of which is proper and the
other improper, it should go to the jury with an explanation from the

Court, in instructions of its legitimate bearing.
Webster vs. Fnfield, 5 Gilman 298.

For the purpose above stated, it was competent for the town to show
that Foster’s negligence contributed to produce the injury, and the Court
erred in not permitting the witness of the town to answer, “whether or
not it was prudent for any person, at that time, after dark, to go down
that hill with a loaded wagon without having both hind wheels locked ?”

For the same reason, the Court erred in refusing to let the witness
answer, “ Whether or not Foster had stated to the witness that the cause
of the accident was the breaking of the lock-chain?”

The Court erred in giving tle instruction asked by Foster, (set out in
the abstract,) because that instruction limited the inquiry of the jury to
the value of the team, wagon, and harness, and the injury to them, and
effectually barred the town from introducing, and the jury from consid-
ering, any proof which the town offered for the purpose of reducing the
plaintiff’s claim to nominal damages; and for the same reason, the Court
erred Yin refusing to give the instruction asked by the town, (set forth in
the abstract,) upon the same point, and in the same point of view.

For the above reasons, we think the 5th error assigned is properly
taken.

We submit, therefore, that the judgment in this cause should be
reversed.

GRAY & WALLAGCE,
Zor Plaintiff in Error.






