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IN THE SUPREME COURT.

ISAAC COOK
VS, Jx‘lp‘m'(ll Jrom Cook County.

ROBERT M. RENICK.

APPELLEE’S POINTS.

I The days of grace allowed on bills of exchange and promissory notes depend upon the:
usage of trade, and form part of the contract between the parties, and evidence as to the
usuge will be admitted to explain the understanding ot’ the parties.

Renner v. Bank ot Columbia, 9 Wheaton, 581.
Mills v. United States Bank, 11 Wheaton, 431.
Bank of Washington v. Triplett 1 Peters, 25.
Cookendorfer v. Preston, 4 Howard, 317.
Savings Bank of N. H. v. Bates, 8 Conn., 505.
Noble v. Kennoway, 2 Doug., 510.

Cutler v. Powell, 6 Term., 320..

v IL  Days of grace in England were originally gratuitous, and could not be claimed as a:

. right by the person on whom it was incumbent to pay the bill; they still retain the name;
though the customy of merchants, recognized by law, has long reduced them to a certainty,
and established a right in the acceptor to claim them.

[See authorities referred to above.]
Brown v. Harraden, 4 Term, 151, 852.
Jackson v. Richards. 2 Caines, 343.
Griffin v. Goff, 12 Johnson.,

III.  The days of grace allowed in England are generally allowed in.the Unjted States,
and the usage of making the demand on the third day of .grace, has become so general that
courts of justice will notice it ex officio ; and in the absence of proof .to the contrary, the
legal presumption is, that it was the understanding of all the parties to the bill, when they -
put their-names.to it, that three days’ grace should be allowed. o

Wood v. Corl, 4 Met., 203. [ton, 102, 104.

Bussard v. Levering & Leidenberger & Beall, 6 Whea- °
Renner v. Bank of Columbia, 9 Wheaton, 581. ]
Mills v. United States Bank, 10 Wheaton, 431.

BECKWITH & MERRICK,
: Attorneys for Appellecs.
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IN THE SUPREME COURT.

ISAAC COOK, Appellant,
Vs, Appeal from Gook,
ROBERT M. RENICK, Appellee.

ABSTRACT OF RECORD.

Placita of the January Special Term, begun and held on the 11th
January, 1838, “in pursuance of the order of this Court, heretofore
made and entered of Record.” But does not give the order nor state
that any notices were given, or when the order in fact was entered.

Suit commenced by Summons March 27, 1857,—Robert M. Renick,
Plaintiff, against Isaac Cook, Defendant.

Declaration in assumpsit, filed April 3d, 1857.
psit, P 3

1st count, on bill of exchange, dated St. Louis, Oct. 16, 1854, drawn
by George Hulme on Hulme & White for $2000, to his own order for
value received. Bill accepted by Hulme & White, and endorsed by De-
fendant, to James T. Peters, and by him endorsed to the Plaintiff. When
the same became due, presented, payment demanded and refused, and
Defendant had notice, and bill protested for non-payment.

2d and 3d counts substantially the same.

Comumon counts for money lent, had and received, goods sold, and ac-
count stated.

Plea General Issue.

Dec. 30,1857, cause tried, verdict for plaintiff for $2363.33, and mo-
tion for new trial Jan. 29, 1858. Motion argued, denied, and final judg-
ment and appeal prayed.

Bill of Exceptions filed January 30, 1858.

In the Cook Circuil Court.

ROBERT M. RENICK
VS, Of the March Special Term.
ISAAC COOK.
Be it remembered that on the trial of this cause, the Plaintiff in-
troduced and read to the Jury a”certain Bill of Exchange in the words

and figures following, to wit :



S $2000. Samt Louts, Oct. 16, 1854.
g Sixty days after date, pay to the order of I. Cook, Two
8 Thousand Dollars, and charge the same to account of

iSis Yows, GEO. HULME.

%E To Messrs. Hurae & WaITE,

< Young America, Chicago, Ill.

upon which is the following endorsement :

L. COOK,
JAS. Y. PETERS,
R0BERT M. RENICK.

And thereupon introduced as a witness John Forsyth, who, being sworn,
testified : I protested the said draft on the 18th December, 1854. I
left a notice of the protest at Cook’s, the defendant’s, office. I went to
the office of the acceptors on that day, and demanded payment of a
clerk there, and he said it could not be paid, and I gave notice to all
parties. I went to the office of Hulme & White at the Young America
building, their place of business. I saw a person there who was preten-
ding to act as clerk. Iulme & White had a drinking saloon in one part
below, and an eating room or hotel up stairs. I went into the basement
and they sent me up stairs for Hulme & White. I saw a person there,
a stranger to me. I asked him for Hulme & White, and told him what
I wanted ; he said they were not in—did not tell me what his business
was, but said he was authorized to give an answer; no recollection of
seeing him before. I don’t know that I e¢ver saw him afcerwards—was
standing behind a small counter, not doing any thing—there was a small
counter at which they registered names, and he was standing behind
that counter. I may have left the notices that day or the next, not cer-
tain; but am certain it was done within forty-eight hours. I left the no-
tice for Cook at the Post Master’s room. Defendant was then Post
Master. I don’t know where he lived at the time.

RE-EXAMINED.

The counsel for the Plaintiftf proposed to the witness the following
question: Is there any universal, well-understood custom about days of
grace among merchants and bankers in this city, in relation to the pre-
sentation of bills of exchange for payment ?

To which the Defendant’s counsel objects, the Court overrules the ob-
jection, and the Defendant then and there exeepted, and the witness an-
swered the question: The custom is universal, been so, so far as I am
aware, that is to allow days of grace on all bills not payable at sight ;
on those on demand no days of grace are allowed ; on sight drafts some
allow and some do not. The custom on drafts not payable at sight is
three days grace.

I have protested for a great many banks in this city, the Marine Bank,
Birch’s, Adsit’s Tinkham’s, Swift’s, and have had occasion to present
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notses and checks at almost every Bank in the city. Have been notary
over five years. So far as I know, merchants have always claimed and
recognized days of grace.

And here the Plaintiff rested, which was all the testimony in the case.

And thereupon the Defendant moved to exclude from the Jury, all
the evidence given by the witness upon the subject of custom as to days
of grace, which the Court refused, and the Defendant then and there
excepted.

The Defendant moved to exclude all the evidence from the jury, but
the Court overruled the motion, and the Defendant then and there ex-

cepted.

The Defendant then asked the Court to instruct the Jury as tollows,
in writing, to wit:

Tor the Defendant—That in this State there are no days of grace, and
that in order to entitle the Plaintiff to recover, he must show that the
notice of protest for non-payment was given on the 16th, or at the far-
thest, on the 17th December, 1854 ; and that notice on the 18th Decem-
ber, 1854, is not sufficient in law, and that if they believe from the evi-
dence that notice was not given until the 18th December, 1854, they will
find for the Defendant.

Whicl instruction the Court refused to give, and the Detendant then
and there excepted.

And the Jury having Lrought in their verdict for the Plaintiff, the
defendant entered his motion tor a new trial

Beeause the cvidence was not sufficient to warrant the finding of the
Jury.

Because of the various rulings of the Court on the trial of this cause,
to which the defendant had excepted.

Because the Court refused to exclude evidence, and allowed improper
evidence to go to the Jury.

Because the Court refused the instructions asked by the defendant.

Which motion was overruled by the Court, and the defeudant then
and there excepted to such ruling; and rendered judgment upon the
verdict.

And inasmuch as the several and various matters aforesaid do not
appear of Record in said cause, to that end the said detendant offers
now, here in open Court, this 30th day of January, 1858, this, his bill
of exceptions, in the premises, to be signed and sealed by the Court, and
it is accordingly so done in open Court the day and year aforesaid, the
defendant having twenty days to prepare the same in.

4 GEORGE MANIERRE, [sEAL.]
Judge of the Tth Judicial Circuit, Illinois.



Appeal Bond filed 2d February.

ERRORS ASSIGNED.

Tirst. That the Term ot the Court at and during which final judg-
ment was rendered in said cause, does not appear by the Record to have
been held at the time, convened in the manner, and notice thereof given

as required by law.

Second: That the Court, upon the trial of the cause, allowed improp-
er evidence to be given to the Jury.

Third. That the Court allowed improper questions to be put to the
witness, and answered by him upon the stand, before the Jury.

Fourth. Because the Court refused the instruction asked for by the
defendant.

Tifth. Because the Court refused the motion for a new trial.

Sixth. Because the Court rendered judgment for the plaintiff; where-
as it should have been tor the defendant.

W. T. BURGESS, for Appellant.
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STATE OF ILLINOIS, COU\TY OF COOK
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Goos { o e ek v

(»/&/
e £a D 7W@nt Honomb]tﬁ% /{ // ¢ttt s e KD Judge of the Tth Judicial %

United States of i\mmfﬁ} 215, 4 s D /07/Mma

Circuit of the State of Illinois.

é o
7 (—/
"L 54 / il o 2 e tr—e —_____ States Attorney.

/
&/ f‘/ / / 7 Sherifiof Cook County.
iit(a!/ / /fM ﬁ// 5 _ Clerl..
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Appeal Bond filed 2d February.

ERRORS ASSIGNED.

First. That the Term of the Court at and during which final judg-
ment was rendered in said cause, does not appear by the Record to have
been held at the time, convened in the manner, and notice thereof given
as required by law.

Second. That the Court, upon the trial of the cause, allowed improp-
er evidence to be given to the Jury.

Third. That the Court allowed improper questions to be put to the
witness, and answered by him upon the stand, before the Jury.

Fourth. Because the Court refused the instruction asked for by the
defendant.

Fifth. Because the Court refused the motion for a new trial.

Sixth. Because the Court rendered judgment for the plaintiff, where-
as it should haye been for the defendane
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IN THE SUPREME COURT,

APRIL TERM, 1858.

Isaac Cook, Appellant,
VS, Appeal from Cook Circuil Court.

Robert M. Renick, Appellee:

1st. That the Record does not show the order under which the court
was held, nor when it was made, nor what, if any, notice was given of
the holding thereof.

These are positive requirements of the statute necessary to be done in.
order that the court may be organized. It cannot for an instant be main-
tained that the judge of a court can, any day he may see fit, open a court,.
call it a special term, and proceed tp dispose of the business betfore it.
The case inid Scam. Report, J o4 is an authority for the position
that when ‘assailed directly the' court must show affirmatively by the-
record that its term has been held at a time and place authorized by law.

2d. There are no days of grace in this State. This is peculiarly a
question of local law. It is certain that it has not been the general cus-
tom in this State to recognize days of grace. They are not a part of the
law merchant proper, being the regulation ot each conntry, and differing
in different localities in the same country.

3d. The evidence of a custom among banks or among merchants in
Chicago, in the absence of all proot” connecting the detendant with it,.
taken in connection with the fact that this bill is not payable at a bank
but at the place of business of the drawer and acceptor, was clearly in-
competent, and should have been excluded.

4. The qﬁstiun propounded to t]x.; witness was leading in its character.
[t should have been first as to any custom whatever on the subject, then
among whom, and to what.extent; but instead, the whole matter in issue, .
upon that branch of the case, is so put to the witness that his answer may
he yes or no.

5. The notice in this case is insutlicient. The statute S. 6, chap. 75,.
R. S., provides that the notice shall personally be served upon the per-
sons protested against it he shall live in the town where the protest was-
made or within one mile thereof. Here, Cook lived in the city of Chi-
cago, and the notica was not personally served upon him, but left at his.
oftice, and there is no proot that it ever came to his hands or knowledge,
within the forty-eight hours required by the statuto.

The statute having stepped in and preseribed the rule, it is imperative
and must be complied with. The law, as recognized by the courts, had
previously provided for a delivery of such notices at a man’s place of:
business, and needed not to have been personally made, as the statute
clearly requires.

W. T. BURGESS,
Lior Appellant.
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IN THE SUPREME COURT,

APRIL TERM, 1858.

Isaac Cook, Appellant,
vS. Appeal from Cook: Circuit Court.

Robert M. Renick, Appellee:

1st. That the Record does not show the order under which the court
was held, nor when it was made, nor what, if any, notice was given of’
the holding thereof.

These are positive requirements of the statute necessary to be done in:
order that the court may be organized. It cannot for an instant be main-
tained that the judge of a court can, any day he may see fit, open a court,
call it a special term, and proeceed to dispose of the business before it.
The case in @d Scam. Report, J & is an authority for the position
that when assailed directly the court must show affirmatively by the
record that its term has been held at a time and place authorized by law.

2d. There are no days of grace in this State. This is peculiarly a
question of local law. It is certain that it has not heen the general cus-
tom in this State to recognize days of grace. They are not a part of the
law merchant proper, being the regulation of each country, and differing
in different localities in the same country.

3d. The evidence of a custom among banks or among merchants in
Chicago, in the absence of all proot connecting the defendant with it
taken in connection with the fact that this bill is not payable at a bank
but at the place of business of the drawer and acceptor, was clearly in-
competent, and should have been excluded.

4. The question propounded to the witness was leading in its character.
[t should have been first as to any custom whatever on the subject, then
among whom, and to what extent; but instead, the whole matter in issue,
upon that branch of the case, is so put to the witness that his answer may
be yes or no.

5. The notice in this case is insuflicient.. The statute 8. 6, chap. 75,
R. 8., provides that the notice shall personally be served upon the per-
sons protested against if he shall live in the town where the protest was
made or within one mile thereof. Here, Cook lived in the city of Chi-
cago, and the notice was not persenally served upon him, but left at his
oflice, and there is no proof that it ever came to his hands or knowledge,
within the forty-eight hours required by the statute.

The statute having stepped in and prescribed the rule, it is imperative
and must be complied with. The law, as recognized by the courts, had
previously provided for a delivery of such notices at a man’s place of
business, and needed not to have been personally made, as the statute
clearly requires.

W. T. BURGESN,
For Appellaat.
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IN THE SUPREME COURT,

APRIL TERM, 1858.

Isaac Cook, Appellant,
vS. Appeal from Cook Circuit Court.

Robert M. Renick, Appellee. J

1st. That the Record does not show the order under which the court
was held, nor when it was made, nor what, if any, notice was given of
the holding thereof.

These are positive requirements of the statute necessary to be done in
order that the court may be organized. It cannot for an instant be main-
tained that the judge of a court can, any day he may see fit, open a court,
call it a special term, and proceed to dispose of the business before it.
The case in3d Scam. Report, 34 3  is an authority for the position
that when assailed directly the court must show affirmatively by the
record that its term has been held at a time and place authorized by law.

2d. There are no days of grace in this State. This is peculiarly a
question of loeal law. It is certain that it has not been the general cus-
tom in this State to recognize days of grace. They are not a part of the
law merchant proper, being the regulation of each country, and differing
in different localities in the same country.

3d. The evidence of a custom among banks or among merchants in
Chicago, in the absence of all proof connecting the defendant with it,
taken in connection with the fact that this bill is not payable at a bank
but at the place of business of the drawer and acceptor, was clearly in-
competent, afid should have been excluded.

4. The question propounded to the witness was leading in its character-..
It should have been first as to any custom whatever on the subject, then
among whom, and to what extent ; but instead, the whole matter in issue,,
upon that branch of the case, is so put to the witness that his answer may,
be yes or no.

5. The notice in this case is insuflicient. © The statute S. 6, chap. 75,
R. 8., provides that the notice shall personally be served upon the per-
sons protested against if he shall live in the town where the protest was.
made or within one mile thereof. Here, Cook lived in the city of Chi-
cago, and the notice was not personally served upon him, but left at his.
office, and there is no proof that it ever came to his hands or knowledge,.
within the forty-eight hours required by the statute.

The statute having stepped in and prescribed the rule, it is imperative
and must be complied with. The law, as recognized by the courts, had.
previously provided: for a delivery of such notices at a man’s place of:
business, and needed not to have been personally made, as the statute
clearly requires.

W. T. BURGESS,
Ior Appellant.
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IN THE SUPREME COURT,

APRIL TERM, 1858.

Isaac Cook, Appellant,
VS, Appeal from Cook Circuit Court:

Robert M. Renick, Appellee.

1st. That the Record does not show the order under which the court
was held, nor when it was made, nor what, if any, notice was given of’
the holding thereof.

Thése are positive requirements of the statute necessar y to be done in
order that the court may be organized. It cannot for an instant be main-
tained that the judge of a court can, any day he may see fit, open a court,
eall it a special term, and proceed to dispose of the business before it.
The case inQd Scam. Report, J 3 is an authority for the position
that when assailed directly the court must show affirmatively by the
record that its term has been held at a time and place authorized by law.

2d. There are no days of grace in this State. This is peculiarly a
question of local law. It is certain that it has not been the general cus-
tom in this State to recognize days of grace. They are not a part of the
law merchant proper, being the regulation of each country, and differing:
in different localities in the same country.

3d. The evidence of a custom among banks or among merchants in
©hicago, in the absence of all proot connecting' the defendant with it,
taken in connection with the fact that this bill is not payable at a bank
but at the place of business of the drawer and acceptor, was cleml) in-
competent, and should have been excluded.

4. The question propounded to the witness was leading in its character.
It should have been first as to any custom whatever on the subject, then
among whom, and to what extent; but instead, the whole matter in issue,.
upon that branch of the case, is so put to the witness that his answer may
be yes or no.

5. The notice in this case is insufticient. The statute S. 6, chap. 75,
R. S., provides that the notice shall personally be served upon the per-
sons protested against if he shall live in the town where the protest was
made or within one mile thereof. Here, Cook lived in the city ot Chi-

:ago, and the notice was not personally served upon him, but left at his
office, and there is no proof that it ever came to his h'ulds or knowledge,
within the forty-cight hours required by the statute.

The statute having stepped in and preseribed the rule, it is imperative
and must be complied with. The law, as recognized by the courts, had
previously provided for a delivery of such notices at a man’s place of
business, and needed not to have been personally made, as the statute
clearly requires.

W. T. BURGESS
Lor Appellant.
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