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Supreme Gowrt, Second Grand Division,

el

JANUARY TERM, 1861,

MucEMORE & HaAckerT, Appellants,
vs. Appeal from Crawford Co.
Gro. W. JEFFERS, Appellee.

BRIEF  OF APPELLANTS.

The first exror assigned questions the correctness of the ruling of the Court below, in refu-
sing to allow the witness McDowell to testify.

MdDowell, upon his voir dire, testified, “that if judgment was rendered against the defend-
“ ants in this suit, and they came wp to their contract, he expected to be liable to them for the
** value of the hogs in controversy, and if the Plaintiﬂ" failed in this suit, he expected to be liable

** to him for the v'lee of the hogs in controversy.’ : : :

The witness was introduced by the defendants belo“ who are the applegnts in this Court.

If the interest of the witness was greater,or more direct, in favor of onc party than the other,
it was in favor of the appellee and against the appellants who introduced him. His liability to
the appellee was determined by the verdict in this case, whilst his liability to the appellants was
dependent upon the additional contingency, that they had come up to their contract with him.
He was therefore competent. Greenleaf on cvidence, vol. 1, See. 410.

But conceding that he was equally liable to either of the parties, then his :nterest was bal-
anced, and he was a competent witness. He purchased the hogs in controversy, and was liable
for their value. This must have been the same whether the liability was to the one or to the
other of the parties.

In cases of this kind the rule is thes laid down, in Greenleaf on evidence, vol. 1st, sec. 420:
“Where the witness, though interested in the event of the cause, is so situated, that the event is
“to him a matter of indifference, he is still a competent witness. This arises where he is equally
“Interested on both sides of the cause, so that his interest on one side is counterbalanced by his
interest on the other.” See also Phillips on evidence, vol. 1st p 54, chap. 5; Caldwell vs.
Meeks, 17th Ills. 220; Cushman vs. Loker, 2nd Mass 108; Roberts vs. Whiting, 16th Mass.
186 ; Rice vs. Austin 17th Mass. 197; Prince vs. Shepherd, 9th Pickering, 176. -

The remainieg errors will be determined by an inspection of the record.

JOHN SCHOLFIELD,
Atty for Appellants.
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Suprene Gowt, Second Grand Division,

JANUARY TERM, 1861.

MUCHMORE & HACKET’f, Appellants,
g0 vs. Appeal from Crawford Co.
Geo. W. JEFFERS, Appellee.

BRIEF OF APPELLANTS.

The first. error assigned questions the correctness of the ruling of the Court below, in refu-
sing to allow the witness McDowell to testify.

McDowell, upon his voir dire, testified, “that if judgment. was rendered against the defend-
“ ants in this suit,: and they came up to their contract, he expected to be liable to them for the
“value of the hogs in controversy, and if the Plaintz'ﬁ' failed in this suit, he expected to be liable
-¢ to him for the valve of the hogs in controversy.’ -

The witness was introduced by the defendants below, who are the appksants in this Court.

If the interest of the witness was greater,or more direct, in favor of one party than the other,
it was in favor of the appellee and against the appellants who introduced him. His liability to
the appellee was determined by the verdict in this case, whilst his liability to the appellants was
dependent upon the additional contingency, that they had come up to their contract with him.
He was therefore competent. Greenleaf on evidence, vol. 1, Sec. 410.

But conceding that he was equally liable to either of the parties, then his :nterest was bal-
anced, and he was a competent witness. He purchased the hogs in controversy, and was liable
for their value. This must have been the same whether the liability was to the one or to the
other of the parties. .

In cases of this kind the 1ule is thus laid down, in Greenleaf on evidence, vol. 1st, sec. 420:
«“Where the witness, though interested in the event of the cause, is so situated, that the event is
¢to him a matter of indifference, he is still a competent witness. This arises where he is equally
“Interested on both sides of the cause, so that his interest on one side is counterbalanced by his
interest on the other.”” See also Phillips on evidence, vol. 1st p 54, chap. 5; Caldwell vs.
Meeks, 17th Ills. 220; Cushman vs. Loker, 2nd Mass 108; Roberts vs. Whiting, 16th Mass.
186 ; Rice vs. Austin 17th Mass. 197; Prince vs. Shepherd, 9th Pickering, 176.

The remainieg errors will be determined by an inspection of the record.

JOHN SCHOLFIELD,
Atty for Appellants.
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SUPREME COURT—SECOND GRAND DIVISION,
JANUARY TERM, A- D. 1861.
BENJAMIN P. MUCHMORE and

SAUL HACKETT, Appellants,
i Appeal from Crawford Co.
GEORGE W. JEFFERS, Appcllee.
ABSTRACT.

This was an action commenced by the appellco against the appellants before a jus-

8 and 4 of tico of the pence. Judgment was rendered by the justico in fuvor of the appellunts

for costs of' suit.  Appelleo appealed to the CGircuit Court ot Crawford county.
Cause came on for trial ut the April Term, A. D. 186) thorof, before tho Hon. A.

Kitchell, Judge, and a jury.
EVIDENCE.

ticiarp BoxuaM, witness for plaintiff in said court testifiod, in December, A. D.
1857, defendants were at Granville in Jasper county, recciving and weighing & large
lot of hogs, which they had previously purchased of different persons in that necigh-
borhood; a guantity of such hogs defondants had purchased of witness; defendants
had re-solil all these hogs to one Benjamin McDowell.  All the hogs then received by
the defendants were.overa certain weight; many persons who had sold defendants
hogs and hrougnt them thoere for delivery, had light hogs, which wers not received by
defendants on the oviginal contracts; witness had some of theso light hogs and sold
them to defendant, Hackett, who said to witncss, “we have bought Jefters” (m.can-
ing plantift’s) “1ight hogs”. Defendant, Machmore, at a time subsequent, produced a
book to witness and suid that he had the amount of plaintift's light hogs in it, and
that taey came to §98 80. The heavy hogs biught by defendants of witness and
others, were not re-weighed to McDowell; on being weighed out to defendants by the
parties who drive them there, they were turned into alet by thomselves, and they
weroe not again weighed befire they were driven off; it was afier heavy hogs wers
weighed that the light liogs were sold; McDowell came upon the ground about the
timo the weighing of tha hogs was concluded. Partics who had sold heavy hogs to
defondants were compelled to wait until McDowell came, before they cou'd receive
their pay for them. Witness undersiood, and it was a matter of general and com-
mon conversation on the ground at the time of the weighing of the heavy hogs, that
defendants had re sold them to MeDowell.  When the light hogs were weighed as
they were bought after parties who had dreve them there, they were turnad into the
pen containing the heavy hogs previously we'ghed; plaintifi's light hogs were weigh-
ed out the next morning after heavy hogs were weizned.

James B. Skidmore, witness for plaintiff, tostified that on the morning plaintiff's
light hous were weighed out, defendant, Hackett, came to witniss and told witness that
they had to help drive the hogs about ten miles for MeDowoll, and he, (Hackett)
wanted kome whiskey for the boys; witness aided in driving the hogs about that dis-
tance; defendunts and MceDowell were each engaged in driving them; defendants
seemed to take the lead; McDowell paid witness for his servicos in driving tho hogs.

Charles B. Barron, witness for plaintift, testified, that in conversation about a
year beforo, at Newton, defendant, Iackett, said, that he had non suited Jetfers in the
suit, becanso he, Hackett, and Muchmoio were partners in the matter; that in a con-
versation, short'y theicafter, between defendant Muchmore and plaintift, plaintiff said
to defendant Muchmore, that he, (Muchmore) was a partner with Hackott in the pur-
chase of the light hogs, and that Muchmore made no denial of the faet; that Much-
more said in that conversation, that it would be hard to have to pay for tho hogs when
they got nothing for them.

Plaintiff then closed his case.

Defendants thercupon recalled.

Richard Bonham, who testified farther, that in a conversation with plaintiff after
the sale of plaintiff ’s light hogs, plaintiff said to witness that McDowell had paid him
(plaintift) for those light hogs in “*Gosport bills,” or “pictures,” but that they did not
do him any zood, and he did not consider it any payment, or as good as no payment.

Caleb Harter, witness for defendants, testified that in the spring of 1858, plsintiff
came to dofendant, Iackett’s house, and had converation ahout some hogs; Hackatt
asked plaintift if he did not know that the hogs were bought for McDowell: plaintiff
said he did; Hackett nsked plaintiff if he had not got his pay for the hogs; plaintiff
replied that he had, but that the moncy was not very good; Ilackett called upon wit-
ness at tho timo to remember these statements of plaintiff’s; witness did not know what
lot of hogs was alluded to. !

Michael Grow, a witness for the plaintiff, wasthen introduced, who testified that he
was at Granville when heavy ogs were weighed and delivered to Hackett and- Me-
Doweli by Bonham; Skidmore weighed and Muchmore took the weights; Muchmore
and Hackett were in frequent conversation; witness and plaintiff were standing by the
fonco; ITackett and Muchmoie wero standing a short distance off, talking; Hapkatt
tarned from Muchmore and came to where witness and plaintiff were stnndin; and
said to plaintiff, “we will tako those light hogs at your figures;” witness saw hogs
weighed; Muchmore took the weights; this was direotly after dinner; McDowe]] had
not come yot; he came when the sun was about two hours high, £
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npon the vordict of the jury.

The dofendants then introluced Benjamin McDowell, and offered to have him
sworn to testify as & witness on their behalf, and to prove by him,

That ho, (McDowell) had paid plaintiff for the hogs, to recover the price of which
this suit wus brought by thu plaintiff against the defendants—that ho (McDowell)
himself, in fact, purchased the hogs for the price of which this suit is brought, through
defendant, Haclkott, as his agent, and that he, witness, had paid plaintiff for the same;
that the purshase was not made by the defendants, and that before and at the time the
hogs were purchased, plaintiff knew that defendant, Hackett was merely the agent of
witness in the wransaction; to which the plaintiff objected on the ground of interest,
and the eaid witne s, “McDowell, being sworn upon his zoir dire, stated that if judg-
ment was rendered in this suit against the defendants, and they came up to their con-
tract, ho expecte ' to be liuble to them for the value of' the hogs in eontroversy, and
if the plaintiff failed in this suit, he expected to be liable to him for the value of the
hogs in controvorsy; that when he, witness, went to Granville to get the heavy hogs
which he had bought of Muchmore and Hackett, spoken of by other witnesses in this
caso, defendant, Hackett, told him there were & good many light hogs on the ground
that would not come in on the contract for heavy hogs, that could be bought cheap;
witness then told Hackett that he was not acquainted with the men who had them,
and asked Hackett to buy these light hogs for him, and that Hackett did so; that
plaintiff, (Jeffors,) must have known that Hackett was buying the light hogs for wit-
ness, because, wnilo Hackett was buying them, plaintiff camo t» witness and wanted
him to give him 12} cents por hundred more fur them than he was giving others; that
Hackett did buy the light hogs of' plaintiff and others, as the agent ot witncss, and
theroupon the court sustained the pluintiff’s objection to tho cumpetency of such wit-
uess, and vofused to allow him to testity befoce the jury, to which ruling of the
court, in 8o doing, tho defendants at the time excepted, and tho excoption was al-
lowed by tho court, and made a part of the record in-the cuse.

The furegoing was all the evidenco in the case.

The court, at tho instance of the plaintiff, instructed the jury,

1st. The plaintiff brings his suit for tho prico or value of hogs sold to the defend-
ants, and if tho jury beliove, irom the evidence, that the defendunts got hogs fiom
plaintiff’ for which they have not paid plaintitt, the jury will find for the plaintift
the amount 8o owing.

2d. Although the defendarts may have been agents for McDowell, and bought
tho hogs for McDowell, y et if in the contract with plaintiff they did not advise hins of
their agency, and that they were buying them as agants, then the plaintiff may hold
the dofendants lisble for the hogs.

3d. If the dofendants were in partnership in the purchase of hogs, and one of
them in pursuance of thoir partucrship purchased the hogs of plaintiff, his contract
will bind both parties.

4th. If t:.0 defendants purchased tho hogs from plaintiff, and have not puid for
them, then tho plaintiff is entitled to recover for the price or value thereof. 3

6th. In determing the questions us to whether the defendunts, in the purchase of
Liogs from plaintiff, if any such puirchase was mado, the defendants were in partner-
ship, or were joint contractors, as to whether the contract was with them or with
MeDowell, or us to whom the credit was given, or sny other question before them, the

Jury will take into consideration all the circumstanees and the evidence in proof be-

fore thom, and find their verdict according to the weight of the evidence.

The defendantx, at tho timo they were given, excepted to tho g ving of thewe in-
structions, and the exception was allowed by the court.

The court, at the instance of the defendants, gave the following instiuctions,

1st. The court instructs the jury that if it has been proven that the hogs in ques-
tion wore paid for in uncurrent money, yet they will find for the defendants, unless
it has ulso been proven that the plaintift offered to return the money to the defend-
arts within a reasonable time after receiving it.

2d. The court instructs the jury that it they beliovo from the evidence that the
contract was made by tho plaintiff with Hackett alone, and not with Hackett and
Muchmore both, they will find a verdict in favor of both the defendants.

8d. The court instructs tho jury that it they believe from the evidence that the de-
fondants or cither of them wers acting as agents in buying tho hogs for McDowel,
and that fuct was known to tho plaintilf at the timo ho »old the hogs, they will find for
the defondunts.

4th. If tho jury believe that Jeffers reccived his pay for the hogs, either from do-
fondants or either of them, or from any other person for defendants, in broken bank
bills, and that Jeffers did not return those bills within a reasonable time after he
discovered that they were worthless to the person from whom he received them or to
the dofendants, then the jury must find a verdict tor defendants.

The jury returned into court a verdict for plaintiff for $98, 80

Upon the rendition of the verdict by the jury, the defendants moved the court for
a new trial, and assigned as causes therefor,

That the vordic! found by the jury is contrary to law.

Said verdict is contrary to the evidence.

The court orred in refusing to permit the witness, McDowell to testify.

Said verdict is contrary to the instruction of the court. The motion for new trial
was overruled; defendants at the time excepted, and their exception was allowed by
the court. The courtrendered judgmont upon the verdict of the jury for $98 80.

The errors assigned are,

1st. The court orred in refusing to allow witness, McDowell to testify.

2d. The court erred in giving instructions asked by plaintiff.

8d. Tho court orred in overruling motion for a now trial, and entering judgment

JOHN SCHOLFIELD, Attorney for Appellants.
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