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Lageini3)

J. H. McVicker, William R. Loomis,
and Ohauncey Lems Appellants

VS. Appeal from Cook.
J. Augustus Wright, Appellee.

ABSTRACT OF-RFECORD:

P 212

The follosing facts appempon the record in this case, =" That on
the 30th day of January last, the appellee, Wright, commenced an action
of assumpsit against the appellants in the Cook County Court of Com-
mon Pleas, upon a captain promissory note, filing a declaration at the
same time with the precipe, and entering a rule in the common rule book
of said Court, ordering the appellants to plead to said declaration within
fitteen days after scrvice of a copy thereof, and a copy of said rule to
plead, or that in default thereof, a judgment would be entered against
them on the expiration ot',,mtf rule to plead A summons was 1ssued
in the suit returnable to the first Monday in Iebruary, that being the
first day of the February term of said court. And the appellants were
served with process on said 30th day of January; and on the 20th
day of February last, the appellee filed with the clerk of said Court
a copy of the above-mentioned rule to plead, together with a notice
to the appellants to plead, and an affidavit sworn to by one F. W.

- Young, and sctting forth that on the 30th of January, 1858, he

delivered a copy of the sgid”declaration, rule to plead and notice, to the
appellant, William R. Loomis; and also on the 2d day of February,
1858, that he delivered a copy of the same to the appellant, Chauncey
Lewis; and also that on the 3d day of February, 1858, he delivered a
copy of the same on the appellant, J. IL McVicker.

_ That on the said 20th day of February, on the appellee’s attorney filing
an affidavit in gaidvause, setting forth that the claim upon which the ac-
tion was brought was bona fide due, and that there were no just demands
or set-offs thereto, and upon examination of the proofs submitted, the
gaid Court rendered a judgment against the s2id appellant for want of a
plea, and assessed the plaintiﬁ's damages at 3389 34.

That on the 23d of I'ebruary, the appellant filed a-motion irsaid cgurt
to set aside and vacate the judgment entered in s.nd cause, and to con-
tinue the cause to the next term of the: ‘ait-court upon the following
grounds:

1. Because the suit was commenced at a regular trial term of the seid
Court, and, the summons was served upon the appellants, and the decla-
ration in s#f¢ause filed less than ten days prior to the first day of s71d ,
term. &




2. Because the ently of ;udgment in emd cause during the regular
term of‘gaid Court is irreg Ilm, service not having been had ten (LL)S
before the first day of sgid‘ferm ; and the dechlatmn not having been

filed in €4id cause ten days bef'ow the first day of -said term.

3. Because the judgment entered in shid cause is irregular, and con-
trary to the form and intent of the statute. ’

The said Court having overruled the motion to vacate the judgment,
' and continue the cause to the next term, the appellants excepted to the
ruling, and assign the following errors:

1. That the Court below improperly refused to set aside and vacate
the saitl judgment and continue the cause.

-

2. That the appellants not having been served with process ten days
before the return day of the summons, the Court below erred in render-
ing a judgment, and in refusing to continue the cause.

3. That the declaration in the case not having been filed ten days be-
fore the commencement of the term, the Court below erred in 1enderm(r
a judgment, and refusing to contmne the cause.

4. The judgment entered in. ggnd cause is irregular, and contrary to the

form and intent of the statute.
LLARKSONSGRRI
_AHornayetan Appollant.
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SUPREME COURT.

THIRD GRAND DIVISIOIN.

APRIL TERM, A. D. 1858.

J. H. McVicker, William R. Loomis,
a'nd' Cha'un'cey ; LQWlS?' Appe]la.nts, “LrAppeal from Cook County Court
VS. of Common Pleas,
J. Augustus Wright, Appellee.

| CLARKSON & TREE AND 'ARRINGTON, Counsel for Appellants.
5 ROOT & YOUNG, Counsel for Appellee.

POINTS MADE & AUTHORITIES CITED BY COUNSEL FOR APPELLANTS.

It is contended by the appellants that the Court below erred in refusing to continue the.
said cause, upon motion, to the next term’of said Court, and that the judgment entered in

| said cause, as appears by the Record, was irregular, and contrary to the form and intent of

the statute.

1. Under the Practice Act, approved March 3d, 1845, the judgment rendered by the Court;
below was clearly erroneous, for the following reasons :

I. The process was not served upon the appellauts, or any of them, ten days,
before the return day thereof, and they were entitled to a continuance of the
cause, and notobliged to plead before the next succeeding term of said Court,

Revised Statutes, 1845, Chap. 83, Sec. V.
Purple’s Statutes, Vol. II., page 821, Scc. V.

g:a

The declaration was not filed ten da:ys before the Court at which the summons
was made rgtyrnable.

3. The suit was commenced within ten days before the sitting of said Court, and ,

therefore the suit should have been continued, of course, without motion

and without costs, the parties not agreeing to'h"w'e a trial.
Revised Statutes, 1845, Chap. 83, Sec. VIIIL.
Purple’s Stat., Vol. IL, -page 821 and 822, Sec. VIIL..

The judgment cannot therefore be supported under this act, but must be, if at all,,
by the authority of a later and different act, if any such there be.

2. 'There is_but ane law of the ,S_‘t:;.tg_gf"]]ljgpis having' any referenco to the subject,,
and that is the act of the General Assembly of said State entitled “ An act to change the |
“time of holding Courts in the Seventh and Thirteenth Judicial Circuits, and to regulate the
* practice therein, and in the Cook,County Court of Common Pleas,” approved January 14,;
1857, '

If it be contended that the judgment entered by the court below for the appellee be by
authority of the latter named act, it must be under the proyisions of the 8th section of that:,
act, which is as follows )
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“Sec. 8, That judgment may be entered in vacation in the said Cireuit Court of Cook
“ County, and Cook County Court of Common Pleas, in all suits brought on any instrument
‘“of writing for the payment of money only where the defendant shall make default, after

‘“Dbeing served with process, and a copy of the declaration and rule to plead not less than
“fifteen days before the entry thereof, when the defendpnt is a resident of said county, or
‘ twenty days where he resides without the county, and said Courts shall be considered as
‘“always open for the entry of such judgments by default, or judgments by confession, and
“judgment'so entered shall have like force and effect as if entered in term time: Provided,
“That before the entry of such judgment by default, the plaintiff shall file with the clerk an
% affidavit by himself or agent, that the debt is a bona fide one, and that there are no just' dis-
“.counts or set offs thereto.”

Session Laws.0fi1857, p. 10.
Scates, Treat & Blackwell, Statutes of Illinois.
Part [I, Civil Procedure, p. 274.

Inasmuch as the proccedings in the cause below seem to have been taken with reference to-
the requirements of the section, it is presumed that the appellee desires to support his Jjudg-
ment by its authority.

The only question for examination, if this section is ‘o be relied on, is, whether it authorizes-
the rendition of a judgment in term time, in a suit commenced less than.ten days prior to the
first day of such term.

The appellants coutend that it does not,.and in support of the position they present the-
fellowing points:
1. The two technical legal names, Zerm time and Vacation, have legal significations, not sim-
ply different, but absolutely contradictory ;:the one being positive,.the other negative.
3 Blackstone’s Com., p. 276.
Comyn’s Digest, Temps, C. 1—7. |

The same distinction existed in the Roman Civil Law. under the names.of dies fusti et
nefasti..
Calv. Lex. 285.
1 Mackeld Civil Law, 24 Sec. 35 note..

So by the English Common Law.

Wharton’s Lex. Voc. Holiday.
3 Chitty’s Gen. Prac., pp. 104, 107..
Crabb’s Hist. Eng. Law, p. 35.
Comyn’s Dig. Voc. Temps, ¢, 1—6.

This distinction between Zerm time and Vacation is not only recognized, but broadly
marked and extended in the constitution and laws of the State of Illinois.

Sec. 8, Art. V, of the Constitution, provides for the holding of ‘terms of the Circuit
Court, &e.

"the same distinction runs throughout the Statutes, and is maintained in the decisions of.

Supreme Court in almost every volume.

Galusha vs. Butterfield, 2 Scam. 227.
Brownvs. The People, 4 Gil. 440.
Archer vs. Ross, 2 Scam. 303.
Downey vs. Smith, 13 111, 671.

S —




All of which distinetly announce the distinction between Zerm time and Vacation—
judges per se and courts; (that is, judges in their official capacity.)

2. No sentence or form of words can have more than one sense.

This position scarcely needs argument.

A term may be ambiguous; that is, it may be doubtful which of two conceptions: the
writer or speaker intends to express; but it is an impossibility that it can have at the !

same time two distinct meanings.

3. The 8th scction of the act before referred to, approved January 14, 1857, signifies a pro-
ceeding to be had in vacation, and none other.

The sole purpose and subject maiter of the law as announced in its first words is, ** Zhat
judgments may be entered in vacation,” &e.,and it closes by declaring that * judgments
so entered, shall have like force and effect as if entered in term time.”

4. The uct referred to therefore does not authorize the entry of any judgment under its pro-
visions in Zerm time, for the word Vacation is clearly distinguished from the word

Term time—it has, and can have but the one meaning— Vacation.

5. Nor does the phrase in suid section—** said courts shall be considered as always open for
% the entry of such judgments by default,or judgments by confession "—import any

different signification.

The phrase  always open,” though per se it indicates perpetual time, ean not possibly be
) g } ) p ¥
extended to any dies non juridicus for instance, nor to impossible and inconvenient

hours.

Co. Litt. 185, a. Com. Dig.
Voe, Temp. D E & F.

xtended to Zerm time, for it would be a libel on the wisdom of the legis-

Nor can it be e
ogical absurdity to say that « court shall be open in Term

lature, and simply a tautol
time—term time denoting an open court and nothing clsc.

Besides, the last member of the above sentence shows that it can not mean Zerm time,

as it declares cxplicitly  and judgments so entered shall have like force and effect as

if entered in term lime.

And this is decisive. The judgment so entered is not in term time, but only as if in

term time.

6. If this act can be construed as applicable to term time, it must operate as a partial repeal
of the general practice act first referred to. For the latter prescribes a continuance
without costs in cases where the suit is commenced within ten days of a regular term
of court, whilst the former provides for the rendition of judgment fiftcen days after

service of process.

By the old practice act, the cause would have been continued of course. By the act in
question a judgment was obtained at the first term of the court.

Hence there is an irreconcilable conflict between the two rules of practice if the act in

question has reference to proceedings in ferm time.

However, it is a well settled principle of construction, that a statute is never repealed
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by mere implication, unless it be so repugnant to a later statute as to be susceptible
of no rational adjustment.

Dr. Foster’s Case, 11 Rep. 63.

King vs. The Justices, &c., 15 East, 377.

So,  courts are bound to uphold the prior law if the two acts may well subsist together.”
Bowen »s. Lease, 5 Hill, 121.
Street »s. Commonwealth, 6 M. & S. 209.
Williams »s. Potter, 2 Barb. N. Y. S. C,, 316.
6 Cushing, 465.

Can these acts be construed so that both of them and every part of each may be equally
valid and operative ?

Unquestionably they may. The seeming inconsistency vanishes if the one be regarded
as applicable to practice in Zerm time, and the latter to practice in Vacation.

And upon no other construction can they be reconciled.

And this was manifestly the intention of the framers and enacters of the statute, and
not the repeal in whole or part of the old practice act.

7. The power conferred by the act in question is a new and extraordinary one—a special
judicial proceeding—and it must therefore not only be strictly construed, but the pow-
ers conferred must be exercised in the exact mode pointed out, or the entire transac-

tion will be coram non judice, and utterly void.

Davison vs. Gill, 1 East, 64.

Bloom vs. Burdick, 1 Hill, 130.
Atkins »s. Kinnan, 20 Wendell, 241.
Bigelow vs. Stearns, 19 J. 1. 39.
Davis vs. Marshall, 14 Barb. 96.
Burgis vs. The State, 4 Ind. 126.

Thus, when a particular authority is given to a Judge to be exerted in vacation, it has
been expressly decided that such authority can not be exerted when the court is in
session.

Mare vs. McIntosh, 18 Wend. 529.

“ Expressio unins est exclusio alterius.”

8. The judgment in this casc was rendered in Zerm time and not in Vacateon, as the statute
directs. The legal form is not followed, and therefore the nullity of the act must be
inferred “ non observata forma, infertur adnullatio actus.”

To illustrate this position:
When more than a term intervenes hetween the teste and return of original process, the
writ is absolutely void.
Calhoun »s. Webster, 2 Scam. 222,
Bunn vs. Thomas, 2 J. R. 190.
Shirley vs. Wright, 2 Ld. Raym. 775.

So a writ returnable on the fourth day of the term instead of” the first is a nullity.

Rattan vs. Stone, 3 Scam. 540.

156¢1-3%)



So where a statute requires a summons to be served'by reading it to the defendant and’

delivering him a copy, a service by delivering the summons itself personally to the
defendant is irregular, and gives the court no sort of Jjurisdiction.

Campar vs. Fairbanks, 1 Mich, 151,

The reason of- these and 'similar cases we think is obvious.

Am act which is done without:authority of law, can not be adjudged by, the law effectual
for any. legal purpose.

The judgment in the present instance is, therefore, we submit, altogether irregular and
void under the statute.

CLARKSON, & TREE and ARRINGTON,
Counsel for Appellants.,
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SUPREME COURT.

THEHIRD GRAND DIVISION.

APRIL TERM, A. D. 1858

J. H. McVicker, William R. Loom:ts
and Chauneey Lewis, Appellants; .- “Appeal from Cook County Court:

VS. of Gommon Pleas.

J. Augustus Wright, Appellee. |

CLARKSON: & TREE AND ARRINGTON," Counsel for Appellants..
ROOT & YOUNG, Counsel for Appellee.

POINTS MADE: & AUTHORITIES CITED BY COUNSEL FOR APPELLANTS:

It is contended by the appellants that the Court below erred in refusing to continue the-
said cause, upon motion, to the next term of said Court, and that the judgment enteréd in
said cause, as appears by the Record, was irregular, and contrany to the form and intent of
the statute.

1. Under the Practice Act, approved March 3d., 1845, the _]udgment rendered by the Court.
helow was cleurl\ erroneous, for the following reasons :

I The process was not served upon the appellauts, or any of them, ten days.
before the return day thereof,.and they were entitled to a continuance of the.
cause, and notobliged to plead before the next succeeding term of said Court,

tevised Statutes, 1845, Chap. 83, Sec. V.
Purple’s Statutes, Vol..II., page 821, Sec. V.

[

The declaration was not filed ten:days before the Court at which the summons:
was made rotarnable.

3., The suit was commenced within ten days before the sitting of said Court, and-
therefore the suit should have been. continued, of course,. without motion,
and without costs, the parties not agreeing to have a trial..

Revised Statutes, 1845, Chap. 83, Sec. VIII.
l’urples Stat., Vol. II., page 821 and 822, Sec. VIII..

The judgment cannot therefore. be supported under this act, but must be, if at all,.
by the authority of a laten and différent act, if any such there be.

2. Therd “is. but: one “Jaw: of the ‘State-of Illinois having’ any reference to' the subject,
and that'is the act of the ‘General Assembly of said State entitled * An act to change the-
“ time of holding Courts in the Seventh and Thirteenth Judicial Circuits, and'to regulate the
“ practice therein,.and in the Cook County Court of Common Pleas,” approved January 14
1857.

If it be contended that the judgment entered by the court below for the appellee be by
authority of. the latter named aot, it must be under the provisions of the 8th seotion of that:
act, which is as follows ::
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“Sec, 8. That judgment may be entered in vacation in the said Circuit Court of Cook

% County, and Cook County Court of Common Pleas, in all suits brought on any instrument
“of writing for the payment of money only where the defendant shall make default, after
“heing served with process, and a copy of the declaration and rule to plead not less than
“fifteen days before the entry thereof, when the defendant is a resident of said county, or
“ twenty days where he resides without the county, and said Courts shall be considered as
“always open for the entry of such judgments by default, or judgments by confession, and
“judgment so entered shall have like force and effect as if entered in term time: Provided,
“That before the entry of such judgment by default, the plaintiff shall file with the clerk an
“ affidavit by himself or agent, that the debt is a bona fide one, and that there are no just dis-
“ counts or set offs thereto.”

Session Laws off 1857, p. 10.

Scates, Treat & Blackwell, Statutes of Illinois.

Part [I, Civil Procedure, p. 274.

Inasmuch as the proceedings in the cause below seem to have been taken with reference to:
the requirements of thy section, it is presumed that the appellee desires to support his judg-
ment by its authority.

v

The only question for examination, if this sectionis to be relied on, is, whether it authorizes
the rendition of a judgment in term tiwne, in a suit commenced less than ten days prior to the
first day of such term.

The appellants contend that it does net, and in support of the position they present the:
following points :
1. The two technical legal names, Zerm time and Vucation, have legal significations, not sim-
ply different, but absolutely contradictory ; the one being positive, the other negative.
3 Blackstone’s Com., p. 276.
Comyn’s Digest, Temps, C. 1—17.

The same distinction existed in the Roman Civil Law under the names of dies fasti et
nefasti.
Calv. Lex. 285.
1 Mackeld Civil Law, 24 Sec. 35 note.

So by the English Common Law.
Wharton’s Lex. Voc. Holiday.
3 Chitty’s Gen. Prac., pp. 104, 107.

Crabb’s Hist. Eng. Law, p. 35.
Comyn’s Dig. Voc. Temps, e. 1—6.

This distinction between Zerm time and Wacation is not only recognized, but broadly
marked and extended in the constitution and laws of the State of Illinois.

Sec. 8, Art. V, of the Constitution, provides for the holding of terms of the Circuit
Court, &ec.
The same distinction runs throughout the Statutes, and is maintained in the decisions of

Supreme Court in almost every volume.

Galusha vs. Butterfield, 2 Scam. 227.
Brown vs. The People, 4 Gil. 440.
Archer vs. Ross, 2 Scam. 303.
Downey vs. Smith, 13 111 671.




All of which distinctly announce the distinction between Zerm time and Vacation—
judges per se and courts; (that is, judges in their official capacity.)

2. No sentence or form of words can have more than one sense.
This position scarcely needs argument.

A term’may be ambiguous; that is, it may be doubtful which of two conceptions the
writer or speaker intends to express; but it is an impossibility that it can have at the
same time two distinet meanings.

3. The 8th section of the act before referred to, approved January 14, 1857, signifies a pro-
ceeding to be had in vacation, and none other.

The sole purpose and subject matter of the law as announced in its fivst words is, “ Zhat
Judgments may be entered in vacation,” &c.,and it closes by declaring that * judgments
so entered, shall have like force and effect as if entered in term time.”

4. The act referred to therefore does not authorize the entry of any judgment under its pro-
visions in Zerm time, for the word Vacation is clearly distinguished from: the word
Term time—it has, and can have but the one meaning— Vacation.

5. Nor does the phrase in said sectiom—* said courts shall be considered as always open for
¢ the entry of such judgments by default, or judgments by confession "—import any
different signification.

"The phrase * always open,” though per se it indicates perpetual time, can not possibly be:
extended to any dies non juridicus for instance, nor to impossible and inconvenient

hours.

Co. Litt. 1385, a. Com. Dig.
7« Voe. Temp. D E & F.

Nor ean it be extended to Zerm time, for it would be a libel om the wisdom: of the legis-
lature, and simply a tautological absurdity to say that a eourt shall be open in Term
{ime—term time denoting an epen court and nothing else.

Besides, the Jast member of the above sentence shows that it can not mean Zerm time,
7L as it declares explicitly “and judgments so entered shall have like force and effect as

if entered in lerm time.

And this is decisive. The judgment so entered is not ¢n term time, but only as ¢f
term time.

6. If this act can be construed as applicable to term time, it must operate as a partial repeal

of the general practice act first referred to. For the latter prescribes a continuance

without costs in cases where the suit is commenced within ten days of a regular term
of court, whilst the former provides for the rendition of judgment fifteen days after

service of process.
By the old practice act, the cause would have been continued of course. By the act in
question a judgment was obtained at the first term of the court.

Hence there is an irreconcilable conflict between the two rules of practice if’ the act in

question has reference to proceedings in term time.

However, it is a well settled principle of construction, that a statute is never repealed

/
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by mere implication, unless it be so repugnant to a later statute as to be susceptible
of no rational adjustment.

Dr. Foster’s Case, 11 Rep. 63.

King vs. The Justices, &e., 15 East, 377.

So, “ courts are bound to uphold the prior law if the two acts may well subsist together.”

Bowen vs. Lease, 5 Hill, 121.

Street »s. Commonwealth, 6 M. & S. 209.
Williams vs. Potter, 2 Barb. N. Y. S. C., 316.
6 Cushing, 465.

Can these acts be construed so that both of them and every part of each may be equally
valid and operative ? i

Unquestionably they may. The sceming inconsistency vanishes if” the one be regarded
as applicable to practice in Zerm time, and the latter to practice in Vacation.

And upon no other construction can they be reconciled.

And this was manifestly the intention of the framers and enacters of the statute, and
not the repeal in whole or part of the old practice act.

7. The power conferred by the act in question is a new and extraordinary one—a special
judicial proceeding—and it must therefore not only be strictly construed, but the pow-
ers conferred must be exercised in the exact mode pointed out, or the entire transac-

tion will he coram non judice, and utterly void.

Davison vs. Gill, 1 East, 64.

Bloom vs. Burdick, 1 Hill, 130.

Atkins vs. Kinnan, 20 Wendell, 241.

Bigelow vs. Stearns, 19 J. IR, 39.

Davis vs. Marshall, 14 Barb. 96. :
Burgis vs. The State, 4 [nd. 126.

Thus, when a particular authority is given to a Judge to be exerted in vacation, it has
heen expressly decided that such authority can not be exerted when the court is in
session.

Mare vs. McIntosh, 18 Wend. 529.

“ Expressio unius est exclusio alterius,”

8.. The judgment in this case was rendered in Zerm time and not in Vacation. as the statute
directs. The legal form is not followed, and therefore the nullity of the act must he
inferred * non observata forma, infertur adnullatio actus.”

To llustrate this position:
Wheu more than a term intervenes hetween the teste and return of oviginal process, the
writ is absolutely void.
Calhoun vs. Webster, 2 Scam. 222.
Bunn »s. Thomas, 2 J. R. 190.
Shirley »s. Wright, 2 Ld. Raym. 775.

Se a writ returnable on the fourth day of the term instead of the first is a mullity.

Rattan vs. Stone, 3 Scam. 540




So where a statute requires a summons to be served by reading it to the defendant and
delivering him a copy, a service by delivering the summons itself personally to the
defendant is irregular, and gives the court no sort of jurisdietion.

Campar »s. Fairbanks, 1 Mich. 151,

The reason of these and similar cases we think is obvious.
’

An act which is done without authority of law, can not be adjudged by the law effectual
for any legal purpose.

The judgment in the present instance is, therefore, we submit, altogether irregular and
void under the statute.

CLARKSON & TREE and ARRINGTON,,
Counsel for Appellants.
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