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The plffs, in error filed two notes in the county court of Monroe county for allowance. They were

disallowed. The pliffs appealed to the circuit court of Monroe county where the caase was tried at
its May term 1861 by the court and judgment given tor the deft. Motion was made for a new Trial.
Overruled and excepuons filed. The bill of exception recites all the evis(?nce.

Piffs. introduced a promsssory note under seal daied November 14. 1838 made by Wm. A. Strong
and Wm. C. Starkey for the payment of fifty one dollars and seventeen cents one day atter date
with interest at twelve per ceut from date and paywble to Horner and Hypes. Also another promis-
sory note under seal dated November 14. 1838 made by Wm. C. Starkey and Wm. A. Sirong for
the payment of iwelve dollars and sixty eight cents with twelve per cent interest from date and pay-
able oue day after date to Horner and Hypes. :

Henry Horper tesufied that he was collecting agent for pliffs., and as such handed to or sent said
notes te Thomas Quick, an Attornev of Monroe county, for collection in the year 1848 or 1849,
That Starkey left Lebanon and removed to Waterioo in 1839 und Horner and Hypes dissolved part-
nersiip in 1840 and that in these notes were ail their accounts against Starkey.

Thomas Quick testified that Horner placed in his hands evidences of indebtness against Starkey for
collection 1 1848 or 1848. Believed they were sent in a letter and are the ones now sued on. It
was an oid clanp of about the amount of these notes, sixty dollars and interest. [n 1848 witness went,
saw Starkey and told him the notes were placed in winess hands for collection. Starkey said if
Hypes would wai a while he would pay it to witness. He said [ am not in a condition now to pay
i, butsay to Mr. Hypes, that when I make a raise I'll pay it. Wimess thinks he was not at that
uime able to pay.  Witness told Starkey at the time of conversation the amount and nature of the
indebtedness.  Wiess afterwards sent the papers back to Hypes with a statement of what Starkey
said. The reason why witness did oot try to collect by law said claim was, Starkey was a warm
personal {riend of witness. This was all the evidence.

Pitffs now assign for error:

Ist, The court erred in finding for deft.
2d. Lo refusing 1o grant phtils. a new trial,

BRIEY ;

Suits on writings obligatory, are barred 1 16 years. Purp, Statutes 729, sec’s 4, 17, 20,

A new promise to take a case out of the stawute of limitation arises out of such facts as identify the
debt and indicate a present, unqualified willingoess and intention to pay it, at the time acted upon and
acceded to by the creditor. 12 [ll. R. 146, Reeves vs. Krall et. al. 19 Id. 191. 15 Wend. R. 284302,

It is unmaterial whether the new promise is made betore or after the debt is barred by the statute of
lLimitation. The new promise is an express recognition de novo of the debt and the statute commences
1o run from the time of such new promise. Ang. on L. Sec. 237. Dean vs. Heewett, 5§ Wend. R. 257 .
Tompkins vs. Brown 1 Denio R, 247. 8 Mass. R. 133, Hazzlebacker vs. Reeves 9 Barr. (Pa.) R. 258,
Stump vs. Hughes 5 Haw R. 93. Saund, on Pl and Ev. Vol. 2. Part 1. Page 312, 8 Wend. R, 600.

The only condition of the promise of Starkey to pay, was that pltffs. should *wait a while.” The
reason for non payment when demanded, was; that Starkey had not the money then. And he
agreed lo raise it soon and then pay it, which last promise he never performed, although pltffs.
complied with the condition, by waiting. Where a debtor promised to pay if allowed a little
time a forbearance of two years is sufficient. Gray vs. Tanes 6 Gil. (Md.) R. 82. Watkuns vs.
Stephens 4th Barber’s R. 168.
WM. H. UNDERWOOD,
Auy for pltff in exror,
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SUPREME COURT,
First Grand Division.
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The People of the State of Illinois,
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The pliffs, in error filed two notes in the county court of Monroe county for allowance. They were

disallowed. The pitffs appealed to the circuit court of Monroe county where the cause was tried at
its May term 1861 by the court and judgment given for the deft. Motion was made for a new Trial.
Overruled and exceptions filed. The bill of exception recites all the evidence,

Phfs. introduced a prowmissory note under seal dated November 14. 1838 made by Wm. A. Sirong
and Wm. C. Starkey for the payment of fifty one dollars and seventeen cents one day atter date
with interest at twelve per cent from date and pay:bie to Horner and Hypes. Also another prumis-
sory note under seal dated November 14. 1838 made by Wm. C. Starkey and Wm. A. Sirong for
the payment of twelve dollars and sixty eight cents with twelve per cent interest from date and pay-
able one day afier date to Horner and Hypes.

Henry Horper tesufied that he was collecting agent for pltffs., and as such handed to or sent said
notes to Thomas Quick, an Attorney of Mouroe county, for collection in the year 1848 or 1849.
That Starkey left Lebanon and removed to Waterioo in 1839 und Horner and Hypes dissolved part-
nership 10 1840 and that in these npotes were ail their accounts against Starkey.

Thonias Quick testified that Horner placed in his hands evidences of indebtness against Starkey for
collection in 1848 or 1849. Believed they were sent in a leter and are the ones now sued on: It
was an oid claun of about the amount of these notes, sixty dollars and interest. In 1848 witness went,
saw Starkey and told him the notes were placed in witness hands for collection. Starkey said if
Hypes would wait a while he would pay it to witness. He said I am not in a condition now to pay
it, butsay to Mr. Hypes, that when I make a raise U'll pay it. Witness thinks he was not at that
time able to pay.  Witness told Btarkey at the time of conversation the ameunt and nature of the
indebtedness.  Witness afterwards sent the papers back to Hypes with a statement of what Starkey
said. The reason why witness did uot try to collect by law said glaiin was, Starkey was a warm
personal friend of witness. This was all the evidence.

Pliffs now .assign for error:

Ist.  The court erred in finding for deft,
2d. In refusing to grant pltffs. a new wial

BRIEF :
Suits on writings obligatory, are barred in 16 years. Purp: Statutes 729, sec’s 4, 17, 20.

A new promise to take a case out of the siatute of limitation arises out of such facts as identify the
debt and indicate a present, unqualified willingness and intention to pay it, at the time acted upon and
acceded 1o by the creditor. 12 1Il, R. 146, Reeves vs. Krull et;al. 19 Id. 191. 156 Wend. R. 284302,

It is immaterial whether the new promise is made before or after the debt is barred by the statuie of
limitation. The new promise is an express recognition de nove of the debt and the statute commences
to run from the time of such pew promise. Ang. on L. Sec. 237. Dean vs. Heewett, 5§ Wend. R. 257 .
Tompkins vs. Brown 1 Denio R, 247. 8 Mass. R. 133. Hazzlebacker vs. Reeves 9 Barr. ( Pa,)R. 258,
Swump vs. Hughes 8 Haw R. 93. Saund, on Pl and Ev. Vol. 2. Part 1. Page 312, 8 Wend. R, 600.

The only condition of the promise of Starkey to pay, was that pliffs. should ‘“wait a while.” The
reason for non payment when demanded, was, that Starkey had not the money then. And he
agreed lo raise it soon and then pay it, which last promise he never performed, although plitffs.
complied with the condition, by waiting. Where a debtor promised to pay if allowed a little
time a forbearance of two. years is sufficient. Gray vs. Tanes 6 Gil. (Md.) R. 82. Watkins vs.
Stephens 4th Barber’s R. 168
WM. H. UNDERWOOD,
Aty for pluf in error,
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