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a

by them, but before the acceptance of the third--being the draft in

controversy-—Culbertson, learning that Green & Stone were about
to, or had suspended payment, and fearing that it might injure the
credit of the liouse of Jones & Culbertson, went to Muscatine, and
it was then and there agreed between him and Stone, of the firm of
Green & Stone, that Green & Stone shonld release all their interest
in the commission business to Jones & Culbertson, and transfer to
them certain oats belonging to Green & Stone, then in store in
Chicago ; in consideration of which, Culbertson, on behalt of Jones
& Culbertson, agreed to pay the two drafts so drawn and accepted
as aforesaid, and to accept and pay the draft in’ question, then in
possession of the appelle. ‘

COPY OF DRAFT SUED ON.




Al . . . . S,
he declaration contained six special®ounts, and the common

counts.

The first, second, third, sixth and seventh counts of the declara-
tion allege, in-substance, as follows: “That on the 1st day of Au-
gust, A.D. 1861, by an agreement with Green & Stone, in consid-
eration that Green & Stone had, and did then and there sell and
release to the defendants $40,000 bushels of oats held by the de- .
fendants for Green & Stone, and also would and did then and there
release to the defendants all the interest of Green & Stonein a
commission business before then carried on by the defendants and
Green & Stone, in Chicago ; the defendants agreed to and with
Green & Stone, to pay two certain drafts before then drawn by
Green & Stone on, and accepted by the defendants, one for $3,000,
in favor of the Muscatine Branch, and the other for $2,800, in fa-
vor of the Washington Branch of the State Rank of Iowa, and also
to accept a draft before then dmwn by Green & Stone upon the
defendants for $2,050.25, dated July 16th 1861, and payable to the
order of il ). Lockwood, Cashier A(meaning cashier of plaintift),
sixty days after date. That the plaintiff, at the time of said agree-
ment; was, and still continues to be, the owner and holder of the
draft last referred to. That afterwards, to wit, on Aug. 9th, 1861,
said last mentioned draft was presented to the detendants for ac-
ceptance, and acceptance refused, and although often afterward, and
after the same became due and payable, requested to pay the same,
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b)
said bill of exchange, antl thereby became liable to pay, and being
so liable, promised to pay the plaintiff said sum of money, according
to the tenor of said bill of exchange, and of said acceptance, and
that afterwards, to-wit, on the 18th of September, 1861, the bill so
accepted was presented to the defendants for payment, and the pay-

ment thereof retused.

To this declaration the defendants filed the plea of general
issue, and twelve special pleas, setting up, in different ways, fraud
and warranty on the part of Green & Stone, and a total and partial
failurc of consideration for the agreement to accept and pay the
draft in guestion.

To these special pleas, and each of them, the plaintift filed a
special demurrer, which was sustained to the 3d, 4th, 5th, Tth, Sth,
9th, 10th, 11th, 12th and 13th pleas, respectively, and overrnled as
to the 2d and 6th. The defendants then asked leave to amend the
7th and 11th pleas, which was denied, on the ground that the de-
fense would come in under the general issue.

Upon the pleadings and issues thus joined, the cause was tried
at the Mareh term of the Superior Court of Chicago, before the
Hon. Van I I~Iiggins—\vithout the intervention of a jm'_y———wllo
found the issues for the plaintiff, and assessed the damages at
$2,351.15-100. The defendants moved for a new trial, which was
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denied, and exception reserved ; they then moved in arrest of judg-
ment, which motion also being overruled and exception reserved,
judgment was rendered on the tinding of the court, and an appeal
taken to this court.

ERRORS ASSIGNED.

That the Superior Court erred in finding for the plaintiff, and
in overrnling said motion fora new trial, and in arrest of judgment,
and in sustaining the demurrer to the 3d, 4th, 5th, 7th, 8th, 9th,
10th, 11th, 12th and 13th pleas, and each of them respectively;
and that the finding and judgment respectively, were for an exces-
sive amount; and that the finding and judgment respectively ought
to have been for the defendants.

POINTS MADE BY THE COUNSEL FOR THE APPELLEE.
Il

In the first place, we claim that the court below committed no

error in sustaining the demurrer to the several pleas above men-
tioned.

II.

That the motion in arrest of judgment was properly overruled
by the court.

.

I11.

That the court committed no error in finding for the plaintiff,

and overruling the motion for a neyw trial—or in entering judgment
for the plaintiff. .



6

Did the court below -err in sustaining the demurrer to the 34,
Ath, th, Tth, Sth, 9th, 10th, 11th, 12th and 13th special pleas of the
appellants or to either of them?

The defense attempted to beset up in these pleas, and cach of
them, is either a total or pm'tial failure of the consideration for tle
agreement to accept and pay the draft in.question, as stated in the
several counts to which they are pleaded respectively, on the ground
of fraudulent misrepresentations :m.d special warranty on the part
of Green & Stone,in the sale of the goods and chattels which consti-
tuted the consideration for their promise to accept and pay said
dratft.

These pleas, and each of them,are bad, it seems to us, for three
Teasons.

First. Allowing pleas of this character to be proper in this
action, these pleas and cach of them are fatally defective in omitting

material allegations, necessary to be averred in pleas of this deserip-
tion.

Second. As pleas of warranty and fraud they are bad, as pre-

senting an immaterial issue, the war ranty and fraud set up in them
constituting no defense to this action, :

Third. Because the defense set np in each of said pleas might
have been given in evidence under the general issue.

In discussing the first objection, which is technical, it will be
necessary to consider each plea by itself; therefore we will take

them up in their order, and note oy e O A
them. y v

In discussing this question, yq ¢

d ake the nositi ¢ on-

sideration for this agreement to tecept and )lao’sltllf’n ]t%";t tll:e. cv i

sale and transfer of goods and diygels . thel y this draft, being ¢
N a

. 2 Ine
the agreement acted at their peril 5,4 e ppellants in malxm',3
quality ora deficiency in amount gy value of s“‘;f set up a defect llﬂ
as a defense to this action wn gl g, uch goods and chattels
warranty, even were it brought by Green &‘:f Jraud or an ecxpress
rule being caveat emptor. Stone themselves; the
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The pleas in question were drawn with reference to this rule

5 2

and all of them attempt to set up fraud and o special warranty ;
o . & 3 " i
fraud as to a portion of the consideration, Warranty gs to the balance.

The third plea was to the first, second and third counts, and
alleged that the sole and only consideration for the defendant’s sup-
posed promises, was, that the oats in said counts respectively re-
ferred to, should upon sale of the same, which was to be made
in a reasonable time, net $4,800, and that upon examination of the
books pertaining to the commission business, it would appear, as
Green and Stone deceitfully represented to defendants, that the in-
terest of said Green & Stone in said business, and their share of
the assets and profits of the same, amounted to at least $3,000, the
untruth of which representation was unknown to the defendants,
whereby they were deceived and misled by said representation.
The plea alleged that the oats only netted $4,211.71, and that the
share of Green & Stone in said net profits, and in said commission
business, and in the assets thereof, was less than was so represented,
and no more than $1,500 ; and by reason of the failure of the con-
sideration as aforesaid, nothing was left to apply on said bill for
$2,050.25, after the payment by the defendants of the other two
bills of exchange, which were paid by the defendants, and that as
soon as said failure of consideration could be ascertained, and be-
fore defendants’ promises were communicated or made known to
the plaintiff, through Green and Stone, the plaintift’s agent in that
behalf, that the consideration had so failed,and that the defendants
could not pay said draft tor $2,059.25.

Our objection to this plea, as a plea setting up fraud, is, that it
neither contains an averment that Green & Stone intended to de-
ceive and defraud, nor that they made the alleged false and deceit-
ful representations knowingly, or with a knowledge of their fal-
sity. Fraud consists in intention, and without an intention to
deceive and defraud, there can be no frand. The intentis the very
gist of the plea; and in this plea this intent is in no manner
alleged. So far as appears by this plea, these representations may
have been made in the utmost good faith on the part of Gree.n‘ &
Stone; the fact that appellants were deceived can make no differ-
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ence, if these representations were made in good faith ; this plea is
therefore bad, as a plea of $raud. ' ' »
: Moss vs. Riddle & Co., 5 Cranch, 351 to 358.
White vs. Watkins, 23 1lls. 480.
' Mller vs. Howell, 1 Scam. 500.
i Breese, 234.

I

* This portion of the plea being bad, it shows at most but a par-
tial failure of consideration, whereas it purports to be a plea of
total failure ; consequently it was obnoxious to the demurrer on that
ground. ' '

Johnston vs. Clark, 5 Blockpont, 563.

It is also bad as to that portion wherein it attempts to set up a
warranty, as it fails to allege an undertaking and pl'oxlﬁse, and does
not aver that the detendants relied upon the representations as a
warranty. ?

The fourth plea, being to the 1st, 2d, 3d and Tth counts,
averred that defendants’ promises were made at an interview had
in the absence of the books relating to the suid commission busi-
ness, and in consequence of a representation made at that time by
Green & Stone, that according to such' books, the share of Green
& Stone in the net profits of said business amounted to at least
%3,000, taking into consideration, in estimating the same, the avail-
able assets of the enterprise, which representation was false and
iraudulent, and so known to Green & Stone, who, also, at the same
time undertook and promised that said oats should net $4,800 ; in
consideration of which said representation and prowise of said
Green & Stone, the defendants (not knowing to the contrary of said
representatio", but 1'01)'i“g on said representation and ﬁromise),
made their supposed promises. The plea then negatived the truth
of said representation, showing that said share of the net profits,
e,, amounted to only $1,588.29, and that the oats only netted
$4,211.71 on sale, as agreed at the making of defendants’ promises.
The plea also alleged the payment of tlie other two drafts.



Y

This plea, it the action had been brougl¢ by Green & Stone.
perhaps, might have been held good, subject to t)e objection that
the defense therein set up might have been shown under the gen-
eral issue ; but this action is brought by athird party, and no notice
of the facts set up in said plea, is averred to have been given the
plaintitfs by the appellants ; nor does it appear that they ever in any
manner came to its knowledge. But whatever view may be taken
of this plea as a plea of fraud and warranty, in the abstract, it is
certainly bad when applied to the facts in this case, as we believe -
we shall be able to show beyond question, when we come to con-
sider our second oljection.

The fifth plea, being as to all but $80.08 of plaintift*s demand
in cach of the special counts mentioned, alleged as the sole consid-
eration for defendants’ snpposed prowises, an undertaking by Green
& Stone, that the oats should net 54,800, and a representation by
Green & Stone to defendants, that said’ Green & Stone knew the
state of the accounts connected with said commission business, and
that their share in the profits of said business was at least 53,000.
The plea alleged that the oats were sold August oth, 1861, for the
best price that conld be obtained therefor, and netted only 54,211.71,
and that said share and interest of said Green & Stone in the profits
of said commission Dbusiness, amounted to only $1,668.37.. The
plea then alleged the payment ot said drafts for $3,000 and $2,800
respectively.

This plea is clearly bad ; it does not aver that the representir-
tions of Green & Stone in relation to the state of the accounts.
were made frandulently, or with a knowiedge of their falsehood, or
that there was any intent to defraud : neither is it averred that the
appellants relied on these representations, or were in any manner
deceived by them. The books of account, as the pleadings show,
were the appellants’; it does not appear from this plea that they
were not present, nor do they attempt to set up any facts as an
excuse for their want of knowledge of their own books ; neither is
itaverred that the defendants did not know the state of the accounts.
The following authorities we will here refer to, to sustain onr ob-
jections to this plea, as well as those we have to make to cach of
the others.
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of deh,nd'mta supposad 1)1-onna0= by a 111\0 mlw md dc(,utfnl 1q)-
1-esent'1t10n ‘IS to the amount of the sl.mr of (:rlecn & btone in said.
net proﬁta, which - l‘Oplesentthn \\.15 niade w hen the books were:
nut accesxnblc, and as to the tiith of W ‘hich 1'epleaentatnon (lefendanta:
\vele 1"1101':mt, and being' tlnercb“ decuved as to the T‘l(,ta, and for

1o other” éause or consideration, made the supposed ncwpt'mce of”

said draft for $2,050.25. The plea averred the untrath of this rep-

resentation in this, that sajd share amounted to no more than

$1,000, ‘and that before the matwity of the said last mentioned.
draft,” the defendants paid- said otht‘l two drafts for 53,000 and.
2\800 respectively.

The eleventh, twelfth and thirteenth pleas, the substance of”

which is above given, are bad, it the objections we have pointed
out in the others are tenable. To the-eleventh and twelfth there-
is one objection which does not appear in any of the chérs, vizz
It is not averred in those pleas that the other two dratts have been
paid, and it not paid, money sufficient to pay this draft, which the-
pleas admit was received {rom the sale of the oats and the interest
in the business, still remains in fhe hands of the appellants so fa-
as appears from these pleas, and if these pleas are good in this
action, they would be good in suits brought to collect the other two-
drafts, and the appellants would be enabled to defeat the collection.
of any of these drafts and still retain the money which they admis
they have received.

These are all the pleas to which the demurrer was sustained,.
and it seems to us from an examination of the anthorities above-
cited, that they are all defective,and were properly held bad on the
demurrer.

Second.  In the second place, we claim that all the foregoing
pleas are bad, as presenting an‘immaterial issue. Neither warranty
or fraud on the part of Green & Stone constitute any defense to this
action.

The declaration alleges that at the time tho agreement to ac-
cept and pay the draft in question was made, the plaintift was the-
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owner and holder of the same, and that i, and by g
the appellants agreed to accept and Pay said gy
maturity. These facts are admitted by the Pleas. Here wo hav
an absolute promise, made by the appellants iy, i third <:erl~me
Green & Stone, for the benefit of the PatE founded o )0111 o
uable consideration ; an absolute and unqualifieq :

aid agreement
to the holder at

a val-

' agreement on the
part of the appellants to accept and pay this dyafy at maturity, fo
G b)

the- holder thereof, the plaintiff- Can the appellants now turn
around and say to the plaintiff: when we made that promise, Green
u?: Stone warranted that a certain state of faets existed, or would be
found true, and upon the strength of that warranty we made the
promise ; but it turns out that the facts are not as they were war-
ranted to be, and we will not now fulfill our promise with you? It
seems to us not. When the appellants made the absolute promise
to accept and pay this draft, upon an undertaking and warranty of
Green & Stone that a certain state of facts existed, they elected to
look to Green & Stone for any loss they might sustain by reason
of a breach of that warranty, and to Green & Stone alone. IfA.
says to B, Ihave drawn an order on youin favor of C, for one
thousand dollars, which is now in his possession ; it you will pay
that order to C., I will sell you two thousand bushels of oats, which I
have in store, for fifty cents per bushel, and will warrant them to
be first quality. It B. accepts this proposition, and promises to pay
the order, and the oats turn out to be second quality, and B.
thereby sustains a loss, we apprehend that in an action by
C. against B., on this promise, B. wonld not be allowed to
set up as a defense, the warranty of A., but would be obliged
to fulfill his promise and pay the order to C., and look to A.
on his warranty. Neither would the fact that C. had notice of
this warranty,on the part of A. make any difference with the rights
of C. This warranty would be nothing to lim, but would be a
,1ﬁdtte1' solely between A. and B., in no matter affecting the rights
of C. The promise to him is unconditional, depending upon no
contingencies, and must be complied with on the part of By, and
then it he has Iost by placing too much reliance in the stat.emenfs
of A., A. is the man for him to look to to compensate him to.r s
loss So in this case, the appellants made an absolute promise {0
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accept and pay this draft, and relied upon the warranty of Green
G yilbge de indemnify themy against Joss, and they must abide by
their agreement, and look to Green & Stone for any deficiency in
the amount or value of the propel‘ty sold, and cannot set up this
warranty as a defense to this action.

Voorhees 15. Early 2 Hill, 288.

Crabiree vs. Kile, 21 Llls., 18+

Cary vs. Gruman, + ITill, 624.

his objection would seem to be equally good as to those pleas
which attempt to sct up fraud. The agreement Wwas to pay two cer-
tain drafts already accepted, and to accept and pay the draft in
question. The consideration for this agreement was entire ; no
particular portion of the property sold was designated or under-
stood as constituting a separate consideration for the agreement to
accept and pay this draft ; neither do the appellants claim that such
was the fact. Ilere, then, we have an agreement to pay these three
drafts, founded upon an entire consideration, the whole of which
must be considered as the consideration for each particular draft.
The consideration, then, for the draft in question, was all the prop-
erty so sold and conveyed. Neither of these pleas set up, or claim,
that this property was wholly worthless ; on the contrary, they all
admit that it had some value; that the appellants realized from it
quite a large sum of money. This being so, there was then a val-
uable consideration for the agreement to accept and pay this draft;
that it was an inadequate one, or turned out to Dbe less valuable
than the appellants at the time supposed, can make no difference in
_this action. If there had Dbeen no consideration, the case would be
different, but this the pleas all admit was not the fact, and show on
their face that there was a consideration for this promise of some
value. This is sufficient for our purpose, and shows most conclus-
ively, it seems to us, that the facts set up in these pleas are no de-
fense to this action.

If Green & Stone, by any representations or undertakings on
their part, rendered themselves liable to make good any deficiency
there might turn out to be in the quantity, quality or value of the
property sold, the appellants mustlook to Green & Stone to make
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good such deficiency, and not to the appellee in this action. All
such matters must be settled, if at all, between }o nppellan.ts and
Green & Stone, and cannot be set UP 88 a defense in this action :
and in this there is no hardship, for such wasthe Voluntary contrac;
of the appellants; they took the risk of the truthfulness or untruth-
fulness of these representations upon themselyes when they made
this agreement ; they now seck by these pleas to shift this risk
upon the appellee. Certainly, this cannot be the law. And these
pleas, it seems to us, must be held bad, as presenting an immate-
rial issue. .

Third. The third objection we make to these pleas s, that the
defense set up in exch of them may be givenin evidence under the
general-sule.

They are all pleas of failure of consideration, or no considera-
tion, setting up frand and warranty, and are pleaded to the several
counts of the declaration which set up the agreement to accept and
pay the draft sued on, and the consideration for that agreement.
If, under the laws of this State, the defense set up in these pleas
is such as might be given in evidence underthe general issue, then
we apprehend there was no error committed by the court below in
sustaining the demurrer to these pleas, under the ruling of this
court in the following cases: ‘

City of Quincy vs. Clapman, 25 1Uls., 821.

& « vs. Warfield, 25 Ills., 317.
Curtiss vs. Martin et al., 20 Llls., 557.
Klein vs. Currier, 14 Ills., 237.

The case last above cited, was an action of assumpsit upon the
following guaranty, written at the ftime of the commencement of
the suit by plaintif’s attorney, over the blank endorsement of
Kline’s name, on a note of Lumsden & Co. to Currier :

« For value received, I gnarantee the payment of the sum of
money and interest in the within note specified, and agree to pay
the same according to the tenor and effect of said note, if' the same

is not paid by said Lumsden & Co.
« JOSEPH KLEIN.”
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The note was for $30( vith ten per ¢ent. interest, payable sixty
" days after date, at the Springﬁeld Tire and Marine Insurance
Office. fe ;

The declaration contained two counts. Iirst. Alleged the con-
sideration of the guaranty to be, that Currier would loan the sum men-
tioned therein to Lumsden & Oo. Second. That he would receive
the note in discharge of a debt ]n-eviously due to him by L. & Co.

The defendant pleaded the gencml issne, and among others, a
plea of no consideration ; that the consideration was an antecedent
debt of L. & Co.; that plaintiff had not used due diligence to col-
lect the.same by suit against the makers.

To these pleas a demurrer was sustained, on the ground that
they amounted to the general issue.

In deciding the point raised by the sustaining of this defur-
rer, Caton J. says: “In an action upon & special gnaranty like this,
it is necessary for the plaintiff to aver and -prove a consideration for
the gnaranty, in order to maintain the action. This is proved, it is
true, in the first instance, by showing that the defendant’s signature
is genuinej for when this is done, the presumption is, that the
name was put there at the time the note was made, and as a part
of the original transaction, and when this is the case, the consider-
ation for the note is also a consideration for the guaranty. But
whenever it is shown that the defendant executed the guaranty
after the delivery of the note, in pursuance of some subsequent ar-
-angement, the original consideration for the note will not support
the guaranty, and the burden of proof is again thrown upon the
plaintiff, to show a new and express consideration for the guaranty.
Tn such a case, the defendant is not bound to show the cirenmstan-
ces of the transaction, and establish that there was no considera-
tion, but he is required to prove the time of the signature, and thus
overcome the presumption that it was cotemporaneous with the
execution of the note. This he can do under the general issue, and
he could do no more under a plea of no consideration. Ience,
such a plea is in effect but the general issue, and for that reason is
obnoxious to a special demurrer. Even zldxxlitfillg what we do not
affirm, that this guaranty was such an instrument as is contempla-
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ted by the tenth section of chap. 73 R,
there given to the party to plead the defe, specially, he sh
have done so without pleading the generg) issue i;l (;r,d l(':ts loul-d
availed himself of an error in the decisio of thc; cour s
a demuirrer to his special plea. Ile shoylq not encimb
With two pleas, when one would secure to him ev
Vantage. '

S, and that the right is

t sustaining
er the record
ery possible ad-

“ Admitting that the court was technically
the demurrer, and still he has sustained 10 inj
m . . ’
The general issue opened the door as wide fo,
proof of no consideration, as a special plea could possibly have
done.  What good to him to have two issyes of precisely the same

arac »? Y 0 v 1'0 1 ¥ Ta o s k =
C])'ll’l?t('%l * If there was no error, there was no mjury ; but we are
of opinion there was no error.”

wrong in snstaining
ury by the decision,
the admission of the

1& 7Us. 237.

. In tl}e case of the eoria and Oquawka Railroad Company vs.
Ngill, in the 16¢h of Zllinots, page 269, the action was assumpsit on
an ugceptance of a bill of exchange, to which was pleaded the general
issue and set-off. It was contended that the defe:nse set up in the
plea of set-oft was good under the Sth section of chapter 73 of the
Revised Statutes of 1845. Skinner, .J.,in giving his opinion, says:
“None of the sections ot this chapter, except the first and second,
bhave any relation to Dbills of exchange. The word “bills® which
oceurs in the sections subsequent to the first and second, evidently
refers to the word “due bills” in the third section, and does not
mean bills of exchange. The first two sections are the same as the
act concerning bills of exchange passed December, 1826, 2. L.,
1838, and the balance of the chapter is the same as the act relating
to promissory notes, passed January 3d, 1827, 2. L., 1833, 482.
The first of these acts has no reference to promissorly notes, and the
last has none 'to bills of exchange, but materially changes the com-
mon law only in relation to damages on protest.”

This being the case, the law in relation to bills of exchange
with the exception of the matter of damages on protest, remains as
at common law. Neither have the rulesof pleading in sueh actions
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been in any manner changcd put remain as at common law. If]
then, the facts set up in these },)leas under the ancient rules of plead-
ing might be given undey the oeneral issue, there was no necessity
for these special pleas, and al,loowing them to be technically good,
the appellants sustained 1o injury from the ruling of the court below,
sustaining the demurrer, Ile should not be allowed to encumber
the record with twelve special pleas, when the general issue would
secure to him all he seeks by the thirteen pleas filed in this case.

Klein vs. Currier, 14 1ls., 231.

Uity of Quincy vs. Warfield, 25 1ls., 317.

Curtiss vs, Martin, 20 Llls., 557.

That the defense set up in these pleas may be given in evidence
under the general issue there can beno doubt. In an action of as-
sumpsit before the recent rules, a party was allowed to give in ev-
idence vavions matters of defense, although they admitted that the
contract had in fact been made, but denied that it was in law obliga-
tory upon the defendant; as that another person ought to have
been made co-plaintiff; the defendant’s incapacity to contract; that
at the time the supposed contract was entered into, the defendant
was an infant, a lunatic, or drunk, ora femme covert; that he was
under duress ; the want of a sufficient or legal consideration for the
contract, or illegality in the contractitself, &e., &e.

Chitty, in his work on pleading, sums up the law on this sub-
ject in the following language:

“Hence it may be collected that under the general issue any
matter which showed that the plaintiff never had a cause of action,
might be given in evidence, and also that under that plea, most
matters 2 discharge of the action, and which showed that at the
time of the commencement of the suit, the plaintiff had no subsist-
ing course of action, might be taken advantage of.

1 Chitty's Pleadings, 511 to 514.

In this state, the xules of pleading as laid down i)y Chitty in

his work on Pleading under the head of “The Ryles Gt Plead o
- o

before the recent Rules,” as we understand the practice, are in
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foree; and under those rules the defense set y
clearly be given in evidence under the generg) issue, and we insist
that it would have been proper-for the court below ;o have struck
all of said special pleas from the files as Innecessarily incuinbering
the record. They are-all in the nature of, opi, part dmionnted t;
the general issue, and were clearly obnoxious tg ., demurrer, as il’f
seems to us. '

P in these pleas might

See avthoritip above cited.

If either of the positions we have takey iy regard to these
pleas be correct, then the court Lelow committed no error in sus-
taining the demurrer.

This brings us to consider the error complained of in overruling
1 . . T
tine motion in arrest of judgment.

183

Did the court err in overruling the motion in qrpest of judy-
ment ?

In discussing this point we shall only call attention to the de-
claration, for if this is not fatally defective in matter of substance,
there could be no error in overruling this motion, as there is no
fault in the issue, and all informalities, inacenracies or defects in
the declaration are cured by the verdict.

Gould’s Pleading, 492 to 408.
1 Chitty’s Pleadings.

The principal objection made to the several counts of the de-
claration, other than the count in the ordinary form against an ac-
ceptor for ﬁon-payment of a bill of exchange, and the common
count, is that they do not correctly describe the other two drafts
mentioned in the agreement to accept and pay the draft in ques-
tion.. It is not pretended that they, or most of them, do not cor-
rectly describe the draft sued on, or that they do not describe this
agreement, so far as it relates to the draft in question, with suffi-
cient accuracy ; but it is said there is a varance in describing the
other two drafts mentioned in this agreement. The first count de-
scribes the three drafts as follows, to wit:
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Ynands '..1‘.1_1e said det'eudauts then and there agreed to and;with the
said G.lje‘e'u & Stone, to pay two certain drafts before then drawn
1}.}’ said §19fell(]ﬂllt5, and accepted by them, one for three thousand
dollars, and the other gy, two thousand eight hundred dollars. The
fdl';mel_' .ot.'_' said drafts having been drawn in favor of the Muscatine
Branch, and the latte, of the Washington Branch of the State Bank
of Iowa ; and also to aceept a certain other draft before then drawn
upon them by said Green & Stone, payable to the order of J. D.
Lockwood, Cashier of plaintiff, sixty days after date, for two thou-
sand and fifty dollars anq twentyfive cents,” &e. See Record, 3.

The second count describes the drafts as follows :

“The said defendants t}ep and there agreed to pay two certain
drafts before then drawny by said Green & Stone, on said defend-
ants, and accepted by them, one for three thousand, and the other
for two thousand eight hundreq dollars ; and also to accept and pay
at maturity to the holder thereof, another certain draft drawn by
said Green & Stone upon defendants, payable to the order of J. 1D),
Lockwood, Cashier of the plaintiffy and dated July 16th, 1861, for

the sum of two thousand aud fifty dollars and twenty-five cents.”
See Record, p. 6.

The third count describes them as above, except the draft sued
on, which is further deseribed gs being payable sixty days after
date. '

The sixth count describes them as three certain bills of ex-
change in writing, drawn by Green & Stone, and directed to the
defendants, one for $3,000, drawn in fayoy of the Muscatine Branch
of the State Bank of Towa, and one for 33,800, drawn in favor of
the Washington Branch of the State Bank of Towa, and the other
(the draft in question) was drawn payable to the order of J. .
Lockwood, Esq., Cashier of the plaintiff, bearing date the 16th day
of July, 1861, for the sum of 82,050.25, payable sixty days.after
date, and directed to said defendants at Chicago, by.the name and
style of Jones & Culbertson. Sp Record, p. 14, ‘
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The seventh count deseribes then Substantially 45 fhe «
See Record, 16. L s et U

We have thought proper to giveheyg, br
drafts as they are deseribed in the sevey
as the description as given in the abst
some instances.

ief description of said
al counts of the declaration,
actis not strietly correct iy

: By reference to the agreemenigy aceept and pay the draft
I question, it will be seen that the ty, drafts not in controversy
are therein described somewhat diﬂ'erent]y from the descriptio;l
given in the declaration ; for instance, iy the agreement they are
described, one as a draft of Geo. C. Stone op Jones & Cuibert—
son, and in favor of W. H. Hubbar, of Washington, Towa, for
52,800, due Aug. 3d, 1861, and the other g5 J. A. Green’s draft on
Jones & Culbertson, in favor of T. Harback, calling for $8,000, due
Aug. 17th, 1861 ; but the draft in controversy is deseribed botl in
this agreement and in said several comts of the declaration sub-
stantially alike, and with sufficient correctness, as will be seen by
reference to the draft, copy of which is given herein on page .

It seems to us this variance in the description of the two drafts
not in controversy does not in the least affect the declaration, or
prevent the giving in cvidence, the agreement to accept and pay
the draft in question. So far as this draftis concerned, the deserip-
tion of it in most of the counts of the declaration at least, is suffi-
ciently accurate.

The rule of law applicable to variances, as lnid down in the
ase of Leidig vs. Rowson, 1 Seanmon, %2, is: *That whenever
an instrument of writing or a record is not the foundation of the
action, a variance is not material, unless the discrepancy is so great
as to amount to a strong probability that it cannot be the ingtru—
ment or record described.” In this case, which was an action for
malicious prosecution, the indictment alleged that Rawson charged
Leidig with feloniously taking two yoke of oxen, two plows and
two log chains, the property of Rawson. The affidavit stated that
Leidig and others did forcibly- take away two yoke of oxen and
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other articles, which Rawsop believed he had an interest in ; and it
was held that there was no material variance, and that the cours be-
low arncakin refusing to. permit Leidig to prove the falsity of the
affidayit read on the trial.

So in the case of Zull vs, Blaisdell et al., 1 Scammon, 332,
which was an action of trespass brought by IIull against Blaisdell
and Smith, for taking and carrying away the plaintift’s goods. The
writ of attachment described in the declaration was for $38.12%,
and the writ of attachment produced in evidence was for §37.0,5
and it was held that there was no material variance.

See, also, Nolin vs. Bloom., (Breese, 98.)

So, also, it is a well settled rule that if an instrument is neither

set out in the pleadings, by its tenor, nor described by its legal im-
port, but is merely brought forward to snstain an allegation, a va-
riance will not be fatal, if the substance of what is alleged bLe
proved.

3 Phil. En., C. & H. Notes, 528.

1 Starkin’s Bvidence, 432.

4 Gilman, 40.

This suit was not brought upon this agreement itself, nor do
these several counts purport to setit out or describe it, but it was
introduced in the same wmanner as the testimony of a witness might
be as evidence of the promise to pay the appellee the draft in ques-
tion, and it seems to us there is no such variance or defect in any of
these counts as to render them fatally defective, or as to prevent
the introduction of the agreementin evidence. It was not neces-
sary to set forth any portion of this agreement, except that which
related to the draft sued on, and that portion of it is certainly set
forth with sufficient correctness..

1 Chitty’s Pleading, 339-333.
Owen 8. Burnum, 9 Gilm., 463.

The agreement to pay the other o drafts was a distinct and
collateral undertaking, in no manner conpeeteq with the promise to
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accept and pay the draft in question, and 4 av
drafts might have -been left ont of tllle declargy;
in any manner affecting it. It is a Ways suff
parts of a contract whereof a breach is com.pla
words, to show so much of the EBTHig beneﬂ?ml
contract as constitutes the point, fo'l' the faily.
and it is never necessary to set out 1‘11 the decly
a contract not gualifying or vary.ing m al'ly res
Every allegation in the declaration relating  the .
all the evidence relating to the same, have, m fact, nothing what- .
ever to do with this suit. Ignore the whole of gye, evidence, and

strike out all such allegations from .the (!eclm"ntion, and‘1t can
manner affect the right of recovery in thisaction; gnq turthermore,
this is thie very thing that must be done t'o come to & corre.ct deter-
mination of this matter. They lm\'e: nothing to do with this
and to allow them to have any bearing

erments as to those
on entirely withogt
cient to state thoge
ined of, or in othéy
to the plaintiff iy g
e of which he sues;
ration other parts of
pect the material part,
to these two drafts, and

in no

action,

y tither one way or another,
ion involved in this action, would be to
in determining the question involved in this action, would b

nit a gross error. These allegationsare but needless prolixity
LOnlnsm' ‘lubs'lr:e and may be stricken from the declaration wu.:hout
ag‘( ctin}r) it i; tile slightest degree ; mere surplusage never vitiates,
; fl thi: declaration is not in any manner affected becanse of these
an are S
allegations. ; 4
TS 1 Clitty’s PL., 332
1 Chitty’s Pleading, 332-333.
Cowper, 665. T
Ward vs. The Laitle Red, T Mis., 582.

i r for
The fifth count, (the ordinary count ag.mns.t n;h::;eft&e e
-payment,) it is claimed is fatally defective in ::nn: e
e l"we been at a later period than the comd~ o
ce‘ptaﬂce t'o ; The time of the acceptance is stated nn qu e
g e astlcﬁle;cres the acceptance to have been m“fle.%';s i 5 -
i s £ dj)f on Aug. 1st, 1861. This count dea(;n i
. lns_teﬂ being abbill of exchange made by rfiuv i
e quesnlon 1a8561 di?ccted to the defendants, fe‘}“els) Eockwoo d,
J'UIty 1;':;; qftet3 date to pay to the order of do L
sixty days @
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Cashier, $2,050.25, and states that the plaintift' at that date:became
the. holder of it, for a full consideration thereof paid:to:Green &
Stone, and - afterwards; to-wit, Aug: 1st, 1862, the" defendants ac-
cepted said bill of exchange, and thereby becamie liable to pay the
same, angd being so liable, ]n-om'lscd"the plaintift to: pay him said
sum _according to the tenor of said bill, and of said acceptance,
and that afterwards, to wit, St 18th, 1861, the said Dill so ac-

cepted was presented to the defendants for payment, and the de-

fendants refused to pay it, &e. This is a clerical mistake, and
would, perhaps, have rendered this count bad on special demurrer,
but as the particular time when this acceptance was made was im-
material, and the date stated in this count is totally repugnant to
all the other averments in the count, it does not vitiate it.

Blackstone lays down the rule on this subject as follows :

«When the time at which a fact happened is immaterial,
and it might as well have happened on another day, then, if alleged
under a scilicit, it is absolutely nugatory, and is thereforc not trav-
ersable; and if it he repugnant to the premises, it shall not vitiate
the plea; but the scelicit itself shall be rejected as superfluons and
void.” :

Gleason vs. Me Vicar, T Cowen, £2.
Vail vs. Lewis, 4 John., £57.
Paine vs. Fox. 16 Jass., 133.

The time mentioned under the videlicit being struck out, the
averment of the time of acceptance is sufficiently stated, especially
after verdict.

Where a declaration, in stating the date of a note and day of
payment, showed it to be payable anterior to its date, it was 1ield
to be a mere clerical error and cured by the verdict.

Shrock vs. Bowden, 4 How. Dliss., 426. -
Smyth vs. Provt. Wright, T57.

. . . = T / . . .
So in Bemis ve. Tazon, & ?Iass., 263, whicli was an action of
assumpsit, commenced Dy & Wit dated April 9th, 1805, The plain-
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tiff: declared upon a promise made by the defeng
of September, 1805, to carry a certain g DOst for the plaintis
to a certain place, within a reasonable time, anq that the deil':mz]" lt

ant,

although afterwards, on the 1st day of March, 1808, voqmaig]
) il 28
never performed his promise, d&c. » Tequested,

ant on the 1st gay

The court in thi§ casc'a say, “Tf we gq the whole declaration
together, it seems impossible tlmt‘ the defendant, coulq doubt as to
the specific nature of the complaint azainst him, or that the ey
could have been misled. Itis true that g, Promise is allewed to

D
have been made at a day to come, byt the breach is alleged to
I‘Je comrflitted afterwards on a ('111“\’ th'en passed.  We therefore
iiicllleili.dlsposition to support this verdie» The verdict was S

So in the case of Sorrel vs. Lewds, wported jn 1 Meb., 354, and
referred to in the authority last cited. In gt case indebz"talus
assumpsit was brought, and the assumpsit laid on g day subse-
quent to the commencement of the sui, Infancy was pleaded in
bar, to which the plaintiff replied, that it was for necessaries,
and on issue being joined, the verdict was for the plaintiff.  Upon
motion to arrest the judgment for this fault in the declaration, the
court observed that there shounld have been g special demurrer, and
it was well enough after verdict, which conld not have been found
for the plaintift’ but on evidence of a promise made before the ac-

tion, and a duty before the promise. And the plaintiff had Jjudg-
ment.

The principle of these cases is cetainly reasonable, and the
cases are strictly in point, and must, it seems to us, be conclusive
as to this count of the declaration.

It seems to us, therefore, that thereare no defects in the de-
claration or any of the counts thereof, which are not cured by the
verdict. And if any one of -the counts in the declaration are good,
the motion in arrest of judgment cannot prevail, as the Jaw now
stands in this State.

Bradshaw vs, Hubhord et al, 1 Gilaa, 390.
Peoria M & T Ting. Co., vs. Whitehill, 25
TUs., 466. '
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But this declaration, among others, contains -the common
connts, and under the rulings of this court in the following cases, it
all the special counts arc defective, We certainly had the right to
introdnee this evidence under the commol counts.
Eggleston 1. Buck; use, dic, 94 [Us., 262.
Brower vs. Rupert et al., 24 1lls., 182.
Bradshaw . Hubbard et al., 1 Gilman, 390.
The Peoria & Oquawka R. R. Co. vs. Neidll,
16 71s., 269-

In the last case above cited it was held that an acceptance
might be given in evidence underthe common counts, even though
variant from the instrument described in the special counts, citing

9 Starkic's Fvidence, 182.

T

It is objected that the draft in question is not a bill of exchange,
for the reason that it requests theappellants to pay $£2050.25 in
New York Exchange.™

Grant, if you please, that this objection is a good one, still, as
far as the right of recovery in this action is concerned, we maintain
that it is not of the slightest importance whether it is a bill of ex-
change or not. If itis nota bill of exchange, it is certainly a con-
tract for the payment of money when taken in connection with the
agreement to accept and pay it. Itwas a request in writing on the
part of Green & Stone, that the appellant pay to the appellee the
sum of money therein mentioned; this written request was trans-
forred for a valuable consideration to the appellee while it was yet
simply a request, and before there was any binding contract.
While in the possession of the appellee, the appellants having been
notified Ly Green & Stone that they had made this request, and
that the appellee had purchaSEd the same in good faith, and for a
full consideration, the appellﬂ“ts, for a valuable consideration paid
to them by Green & Stone, agreed to comply with this request, and
completed the as yel inchoate contract by agrecing absolutely and
nnequivocally to pay the money tothe appellee as requested. This
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completed the contraet, and the facts in the casc show that 1

sideration for it was suflicient. It being they o valid contmct-;:e con-
the appellee this sum of money; if the mopey was no‘t )u(;lpq)
aceordance with it, the appellee: could Certain]y ;tle them onlit a!;:;'
by making the necessary allegations and proof of considemtion’&c'
<ould most certainly recover the money so agreed to be paid. i

The only difference between Dills of exchange, or negotiable
paper, and other simple contracts is, that the fopmer imports a con-
sideration, while the latter do not; andin an action upon the first
it is not incumbent on the plaintiff to state oy prove upon what
<ause or for what consideration they: were made; while in the latter
the plaintiff must both aver and prove that they were made for g
sufficient consideration. In this action the appellee both alleged
and proved a valuable consideration forthis agreement to accept,
and unless all the counts of the declaration are totally defective in
substance as counts on this agreeinent, considered as' an ordinary
simple contract, the app.ellee was entitled to the verdiet and jud;;-
ment, whether the instrument be a bill of exchange or not.

Love vz, DBliss et al, %4 1lls. 168.

It it is not'a bill of exchange, it is a money contract, the ex-
change not having been paid or tendered at the time stipulated,
and the evidence was admissible under the common counts.

Daller vs. MeClain, 10 Yerger, 245.
Vanhoover vs. Logan, 8 Seam., 389.
Crandal vs. Bradley, T Wend., 311.
Stewart vs. Dondlly, + Yerger, 1TT.
Church vs. Feterow, Penn. Rep.. 301.

But let us see if this instrument is not a bill of exchange. The
cases of Lowe vs. Bliss, 24 Ills., 68, and that of Il vs. Lodd, in
the 29 Zls., 101, it seems to us, have not decided the question here
raised. - Those cases.turned on the question as to whether those‘
drafts were for a certain, or an uncertain, 0 contingent sum ot.
anoney. In the former case, the court decided that as the sum of
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money to be paid depended upon & contingency,.or the price of ex-
change, and was not for, a sy certain, the instrument:in that case
_was not a bill of exchange. Iy the latter case, the. same questiom
was, presented, but as the bil] was made payable in Chicago, and no:
particular exchange, or exchaneeon.no particular place was speei-
J v} a

fied, the words - with exchapee” were held to be surplusage, -and.
. i Lz) . i ~ o .

the instrument held to be negotiable, being for a sum certain.

In this case, the question is simply whether or not the instrn-
ment is for the payment of money. The sum to be paid is, in this
case, definite, but the old technical objection is revived, that it is
not money that is to be paid, hut something else. Itis true the
authorities both in England and in this country scem to be some-
what conflicting on this point, but it seems to us that the better and
more reasonable doctrine is, that aninstrument of this kind is a bill
of exchange and negotiable. The words are, “Pay,” &e., “fwo
thousand fifty 25-100 dollars in New York cxchange”

In Swetland vs. Creigh, 15 Oldo, 18, it was held that a note
payable “in current Ohio bank notes” was for a sum certain and
negotiable. The same was held in White vs. L2ichmend, 16 Olio,
5, where the note was payable *“in cmrent funds of the State of
Ohio.” In Lacy vs. Holbrook, + Ala., 88, it was held that a nete
payabld in “funds current in the city of New York,” was nego-
tiable.

See, also, Curter vs. Lenn, 4 Ala., 140.

In Arkansas it has been held that a note payable “in good cur-
rent money of this State, or in Arkansas money, is negotiable.”
Graham vs. Adams, 5 Ark., 261.
7 n e %1
TWelburn vs, Greer, 1 Ling., 255.

'So in New York, a note payable in New York State bills or
specie was held good, Keith vs. Jones, 9 John.; 120, and so was s
note payable in bank notes currentin the city of New.Yoﬂc. Judak:
vs, Harris, 19 John., 144. :
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So in Mississippi, a note payableiy ¢, cur
of Mississippi has been held to be payable ;, 8
Ditchell vs. Beuiy 5

rency of' the State
pecie, and negotiable,
Smeads & Marsh, 361,

FFrom the above aunthorities it wj]] be seen that bills of ex
change and promissory notes, payable i bank bills, and O;ll(.‘l' litl;:
Promises to pay, have been frequently held in this country to be
a sufficient promise to pay money withiy the meaning of tl-;is rule,

Drafts or bills like the one in (uestion have beco'mc almost
universal. That universality has its foundation deep in the c{m-
venience and necessities of commerce and we submit that courts
should not destroy so large and increasing a class of commercial
paper simply because it may not square with certain old and arbi-

trary definitions.

The appellants invoke a techimal rule to defeat this action,
They may do this, unless they have previously done some act which
is a waiver of all such defence. We say to them, by your agree-
ment of August 1st, 1861, you undertook for the payment of this
paper. You called it a draft; there canbe no doubt that it is the
same you contracted in relation to. You are now in no situation
to split hairs abont its character. Youare beyond the relief which
the technical rule might afford a stranger. You are called upon to
carry out your written contract, madeupon a good consideration,
which you have since enjoyed. Youhave not been misled or de-
ceived. You must perform.

The next proposition we shall disenss, is, whether an cesting
bill must be taken on the faith of the promise to accept, in order to
make that promise available to the holder.

It must be borne in mind, that both the English and Ame.ric:au
authorities make a difference between the acceptance of an eru::etm.g
and non-emisting bill.  Says Lord Eldon: “A non-existing bill is

‘not, in esse, and there is no certainty thatit ever will be: the pro-
mise to accept reposes upon no foundation, 85 in the .cass of ﬂ.’f
existing bill ; there is, in fact, nothing bn the promise.” This
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distinction between an cx isting and non- -existing bill, has been pre-
served from the earliest caseg to the present time. Nor, as the

counsel for the appell'mt: mqmtmn, is the American, different from
the English rule.

The first .lllt]lOllty we uto s, Parsom on Notes mzd Bills, ‘
1 ol. lsl 295.

btm_/ on Bills, §74{ says «Thus a writing containing a
promise to accept an existing bill, will amount to an acceptance,
&e. ; and it will make no differ -ence whether the holder knew of
the letter or not.” Chitty on Bills, 398, where it is said: “ So a
letter promising that a bill already drawn shall be p’ud will ope-
rate as an acceptance, although the letter be not received until after
the bill has become due, and although no person has been nduced
by such promase to take the bill.”

Powell vs. Monnier, 1 Ak., 611,is a leading English case, in
which it appears that the letter of acceptance was not known to the
holder until after he had received the bill. Still, it was held, that
he could avail himself of the promise as an acceptance, for his
benefit.

In Wynne vs. Raikes, 4 ILuast., 514, the holder and plaintitt
did not take the bill on the faith of the promise to aceept; yet it
was held, that an undertaking, to be answerable for the bill, was
an absolute acceptance, whether written on the face of the accep-
tance, or in a collateral writing.

In Fairlee ¢t al. vs. Ierring, 2 Bing., 625, the plaintiff did
not take the bill on the faith of the promise ; still, it was held that
he had a right to avail himself of itas an acceptance.

A great many English cases might be cited to Enstin this doc-
trine; mdeed there are none to the contuu) Without citing any
more at length, we refer to 2 2 American Leading Cases, where nearly
all the cases are commented upon, the author saying : “ The Law”
(as above stated) would seem tholoummv well settled, both in this
conntry and England.”
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... .We cite one other English case, toshoyy ¢hyq firmness and fyl

_extent, of. the administration. of .this ""]e\Bz'le'ng v8 iDml:l . o
Manning and Granger, 565. The phingig and pa; c;e t~ ‘L“‘”v} 5
bill, and sent it foriward to the defendants and dl'awge‘sywhdoﬁ : ";
to‘ accept, and the bill'was protested for non-acceptanc'e" thus i{‘f:?ff("
the plaintiffs notice that they would not Day, and the’rei)v lféi):'tZ'l;l:
in the strongest possible manner, any reliance upon the draw::e:
Still, after all this, the plaintiff recovered Upon a promise to gece )t.
(as an acceptance,) made subsequent_ to the Protest, and made to tlhe’
drawer, and not to the holder.

T » 1 SO C X

- When we come to America, the cag of Ldson vs. Fuller, 9

1 W 9 S , o N

oster, 183, is a leading one. In that ¢ase, recovery was had on a
parol acceptance ;yet the bill was not taken on the faith of the
promise to accept. The Court say : “Itwould scem to be well set-
tled, that a promise to pay an existing bill by the drawee, is an
acceptance, or in law amounts to an aceeptance.”” Tn this case the
Court quote Lord Ellenborough’s Syllogism—< A promise to ac.

cept an existing bill is an acceptance.
“ A promise to pay it, is also an aceeptance.

“ A promise, therefore, to do one or the other, i. e. to accept,
or certainly pay, cannot be less than an acceptance.”

Also from Chitty. ¢ Acceptance maybe defined to be the act
by which the drawee evinces his consent to comply with and be
bound by the request contained in the bill" &c. Apply ‘this rule
to the case at bar:

The defendants in their own hand, drawawriting, describing par-
ticularly the bill or draft, promising to pay the same for a considera-
tion recited therein. Conld the defendantsin any stronger manner
evince their consent to pay the bill, having in this very written
agreement described the plaintiffs as payees?

If the manifest intention of the panties to & contract should
guide and almost control courts in their adjudications, there would
seem to be but little doubt snrrounding this case. Iudeed,. the de
fendants have left us inno doubt. They drawa paper in which they
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t}es.cril{c; the bill, reciting qso that. the: plaintiftiwas payee pt‘ the
bam_e,z‘;;nld that they wers to-pay the same—containing. no  condition
+such as the - appellants set’up in-the comrt: below. Can' such an

instrument, withont éOn‘ditions, leave us it doubt as ‘to” the wmnend
- and purpose of the appellants when thevriting’ in' question’ was
made ?-, ~ : RSN :

Ward vs. Allen,2 Met., 53.- A parol promise was beld to bind

the drawee, although the hill was not taken on the faith of the
promise. . '

- LRead & Son vs Marsh, 5 'B. Munroe, 8. In March, 1842, the
bill was drawn on Read & Son and passed to Marsh, who presented
it for ‘acceptance, which was refused. Afterwards, in June, Read
& Son wrote to Alexander, the drawer, that the bill should be pro-
tected. This promise was held to be for the benefit of Marsh, the
holder, and he recovered on it against the drawees, although he did
not take the Dbill on the faith of their promise, but on the con-
trary was warned by their refusal to accept that they did not intend
to pay.

Joseplh Hough. vs. David Loring, 24+ Pick., 25+. In this case
the draft was not taken on the faith of any promise of acceptance.
The holder sent the same to the drawee, who retained it, and his so
doing was held to be an émplied acceptance.

Hatcher vs. Stalworth, 3 Cushman, 376.. In this case, after the
plaintiff took the bill, the drawee promised by letter to pay. This
was held to be an acceptance. . ) o

Stockwell vs. Bramble, 3 Ind., £28. In this case the plaintift
“and payee took the bill without any promise having been made by
the drawee, sent it forward, and the word protested was written on
the bill. Subsequently the drawee said he wonld pay the hill.
ITeld to be an acceptance. '

The counsel for the appellz.mts lntimate that the rule in America
.~ in regard to parol acceptances is different from the English rule, in
support of which we have cited the foregoing..cases. “They do not
explicitly affirm this; but content themselyes with saying:



* It is submitted that the rule gf :
stands as it was announced b Clliefot t.]l'C.Amenca,n C Yooli
_ oy Justice Marshall in Coolidge
vs, Payson, 2 Wheat., 66, that a Wiiting made within a ren“onab.{'
time before or after the date of a bill of Exchance (le;cl-ibi;o it irtx3
terms not to be mistaken, and pl‘omising to achp;: it, is if';xo\vn
to the person who afterwards takes the bl on t]\e'cr::dit of the
writing, a virtual acceptance, binding ] person w :
promise.”’ ' il

ourts still

ho makes the

Yortail G eI Ey . S .

Certainly this rule **still stands? anq long may it-stand—but
what has it to do with the case at bar? [t has never been doubted
that when a bill was taken upon the faith of a promise to aceept
that such promise constituted an acceptance either as to an existing
or non-existing bill, and that is all Judge Marshall says or intended
to say, or that was nccessary to say,in (leeiding the case before him.

The question involved now is a very different one, to:wit:
whether a promise to pay binds the drawee, although the holder
may not have taken the bill on the faith of any such promise. This
(uestion the counsel have not discussed at all, but simply say the
view the appellees take is not supported by the American decisions,
Tet us examine the authorities. they cite to that end.

The first case is
Ontario Bank vs. Worthington, 12 Wend., 593.

The action was brought on a promise made on the 27th of Sep-
tember preceding the date of the bill, which was October 28.  Then
this was a partial promise to accept a non-existing bill, and does not
touch the question of an existing bill. Besides, as is said in Amer-
scan Leading Cases, 291, this opinion is extra-judicial, there being
a statute in New York making all acceptances void unless in
writing. ' :

The next case cited is :

Strohecker vs. Coheny 1 Speery 349,

. In this case the court say:: “An acceptance would transfer the

‘ . j O z s *
funds, -but a verbal promise to accept s an executory coxvltra'ct. 'It
i 5 sufficient to say that in the present case the promise was in writ-
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ing. So that, if the case cited yyere good law, it would not touch
the case at bar ; but it is not lay. for all the authorities on both sides
2o to show that a verbal promi,se to accept is an acceptance. The
principal point in the case of 1 Speer is, that the promise was made
without any consideration. Ty the case at bar, & consideration
passed hetween parties to the bill at the time of the acceptance, and
was expressed in the written agreement. ' ¢ Tl N
The next case cited is
Evers vs. Mason, 10 Jokn., 207.

In this case the letter relied upon as an acceptance Dbore date
January 28th, 1809 ; the Lill was drawn October Sth, 1810. So
again, the question was only as to a promise to accept a non-exist-
ing bill. Iu this case, Kent, C. J., cites the leading English cases
which we have quoted, and calls attention to an existing and non-
existing bill. 3

The niekt case cited is Goodrich vs Gordon, 15 Joln., 6. 1lere
the promise to aceept bore date fifteen days previous to the date of
the bill, and hence it does not touch the question of an existing Dill.

The next case cited is 1 Pefers, 264 In this case none of the
bills existed when the promise was made on which recovery was
sought. Indeed, it was nearly four years previous. ’

The next case cited is Parker vs. Grecle, 2 Wend., 545. The
bill was dated February 11th, 1827, and the promise of acceptance
was by letter of February 9¢h ; thus only raising the (uestion of a
promise to aceept a non-existing billy and the question is so consid-
ered by the Court.

Another case cited is Murdock et al. vs. ML et al., 11 Met., 5.
Here the authority to draw-and the promise to accept were previous
to the time the bills were drawn. Thus again raising only the ques-
tion as to a non-existing bill.

Another case cited is Bayard vs Lathay, 2 McLean, 462. In
this case the bills were dated Dec. 13,1838, and the letter of accep-
tance Oct. 12th, of the same Fear being two months previous.
Hence the only question was as to a promise to accept a non-exist-
ing bill. ’
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Another case cited is Greele vs. Laly, 5T
]
the cage already commeuted upon in 2 Weng
to the Court of Errors.and swas affirmey,

Vend., 414. This is
1945, The case went

Another case cited is Ogden, . & ¢,
ey A % i L) - 0. 8, (Yzll?: ] Y
1 Baldwin, 38. This was a promise to agegpy Tubingham M. Co.

14 » 3
: s 4 non-existi i
Lhe letter containing the promise was dageq e
bill March 15¢h. '

Mareh 13th, and the
The next case cited is ' Cunningham g

i ‘la. Cunj gam v, Shaw, 4 Barr., 401,
promise of acceptance in this case Wasg letter of eregit dated

before any of the bills. Hence, the quesion of gy, existing bill was
not involved. y

m % ) . T, ; y
The noxt casé cited is Vance & Dig 8. Ward, 2 Dana, Y6,

At the date of the letter of credit, the bill wag non-existine
3 .

The next case cited is Boyce t: Heny vs, Edwards, + Peters,
111.  Tn this case the bills bore date Febmary 8, 1827, and the let-
ters showing the contract of acceptance March 9, 1825, and 4th
January, 1827, respectively. Thus raising only the question as to
a promise to accept a non-existing bill.

The next case cited, is, TWeldes et alus, Savage, 1 Story, 22,
The letter of credit was dated June 27,187; the bill was dated
April 25, 1837.  So, again, the only question was as to a promise
to accept a non-existing bill, and the Cout do not seek to go be-
yond that in the opinion.

No case cited by the appellants impairs the rule contended for
by the appellees. It is believed that none can be 'fol.md, e.zither in
England or America, where a promise to pay an ezisting béll, based
upon a good consideration, is not held to be an accepta.nce. .Cer-
tainly it was the intention of the appellants to pay thlS. d-mft, or
bill, when they. reduced the agreement to writing, des?nbmg tlfe
appéllee as payee thereof. They have tak'ell .nnd :lmlloyel(zi thi‘\l‘l.‘
portion of the contract, never offering to rescind lt;““.‘ i :;’.“_n:i‘:m
- be compelled to perform the agreement made at their solicitation,

: ; . s under it.
and ratified by their subsequent proceediog® e
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1.[0\\'0\‘(,1‘ the foregoing (uestions ay | be deter mined, it seems
to ua th‘lt tlu. ]aw on the Sub]ect of warr mtv IS dcc151\ e in tlns case.

It is not dquncd by the appe”ﬂ"t“ that the'facts of this case
reveal anything approaching the legal dehnmon of frand, as applied
£6 'thy :ale of personal 1)1'0[)01‘t\. -md theretme no (]lSCHablOll ot tlmt
dnctrme is necessary.

\Vc thmk it equally glear tlhlt thcu, was 1o w:umnty If
not, there is no defence, for there is no such principle known to
to the law as that of « Mistake,” urged by the appellants, applica-
ble to cases of sale of personal property, where the bargain is con-
summated. 1If there is a misapprehension as to certain facts in-
volved in the sale, the buyer may refuse to carry out the trade.
IXe may rescind it,—must yetum the property. It is not pretended
that this conrse was pursued in the present case, as the appellants
held on to their purchase, and have ever since enjoyed if, never
proposing to resecind the contract.

On this subject see

Hogan vs. Weyer, 5 1L7ll, 389.
* Buchanan vs. Horney, 12 11L., 33
Jennings vs. Gage, 13 110., 610.

WARRANTY.

The words of a warranty are usnally subjected to a caveful, if
not a precise and stringent interpretation in favor of the warrantor;
as it is the fault of the buyer who asks for or receives a warranty,
if it does not cover as much ground, and give him as much protec-
tion as he intended.

: L Parsons on Cout., +59.

In the first place, the relation of the 1)'11t1es was not such as
would justify the appellants in reposing upon any representations
made by Green & Stone. Green & Stone lived at Wiiiséatine,
Towa. The appellants went fiom thejr Lome at Chicago to Mus-
_catine, and purchased & ‘certain quantity‘f oats, then in their g
passession at Clncwo,—-dlso, (ueen & Stone’s mterest in the com-
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mission busi fana i

SSI0I business at Chicago, the lgk T AL
pellants at Chicago ; certainly they Bad mg <ept by ap-

. T Sy e means of informa.
tion on the subject matters of £his salg g, L £ informa
any one clse.

y To constitute a warranty, it myg appe
formation, or by reasonable effort being un
}myer had a right to rely on the seller, and heyond that, that he did
In poiut of fact rely upon him. No evidence ':c:m be f;und in the
record at all approaching the leg

gal fequirements of a warranty
Witriess: Stone ( : ~ ¢ he di 3
\\']:::ifek )t?llﬁet (z);ff{]es 1(:] (-W(Z,-Hﬁ Abj says, « That he did not know
¢ proits of the Chieago business were ; «that My, Culbert-

S0m knew better than he did ; ““thatle got his ideas as to the price
of the oats, and as to the storage thereon, from Culbertson.” -

ar that not having in-
able to procure it, the

Aud so through all the evidence, while some general
statements were made in the nature of yepe opinions, nothing will
be found at all approaching the well settled legal conditions of a
warranty. The law upon this subject is too well understood in the
profession to need a full discussion. We cite on the subject:

' Hawlins vs, Bary, 5 Gil., 36.
Adams vs. Johnson, 14 11, 345.
Londer vs. Sell 11 711, 35.

If we ave right in our view of this subject, the appellants are
precisely in the same situation as anyother party relying upon a
contract of warranty when in law there was no such contract.

Betore closing our argument, we wish to call attention to a
striking misapprehension found on page 3 of the counsel’s argument
for appellants. They say :

“The writing relied upon by the Plaintift’ merely recites
transaction between the appellants and Green & Stone tor thg ox-
clusive benefit of' the parties to it, having no mferenge to the plain-
ﬁﬁ; &e.”?

By l'bfbl:l'illg' to page 12 of the abstract, it will be seew that the
writing describes the draft in suit as being helfl by the plaintiff, and
the undertaking therein is to pay the plaintiff
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As indicative of the intention of Green & Stone, one of the
parties to that writing, (. 15, 4,) Green & Stone, August 7,
(seven days after the writing \as exceunted,) wrote to appellants
that they expected them to accept the draft as arranged ; that they
had written to appellee that sych arrangement had been made;
that it was so specified in the paper, (veferring to the writing of
Augunst 1st,) which would not be good unless this was done.

WALKER & DEXTER,
‘ Counsel for Appellec.
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IN THE SUPREME COURT,

THIRD GRAND DIVISION, APRIL TERN, A. D. 1864.

DANIEL A. JONES anp
CIIARLES M. CULBERTSON,
o « Fodtan, Appeal from tke Superior
THE COUNCIL BLUFFS BRANCH OF( 0wt of Chicago.
THE STATE BANK OF IOWA,
Appellee.

ABSTRACT OF RECORD.

Assumpsit brought by the appellee against the appellants, Nov. 12,
1861.

The declaration contained six specia! counts and a common count.

The first of said counts averred that on the 1st of August, 1861, by
an agreement with Green & Stone, in consideration that Green & Stone
would, and then and there did, sell and release to defendants 40,000
bush. oats held by defendants for Green & Stone, and also would and
did release to detendants all the interest of Green & Stone in a commis-
sion business before then carried on by defendants and Green & Stone
jointly in Chicago, and in and to all assets belonging to defendants and
said Green & Stone jointly, the defendants agreed to and with Green &
Stone to pay two certain drafts before then drawn by Green & Stone on
and accepted by defendants, one for $3000, in favor of the Muscatine-
Branch, and the other for $2800, in favor of the Washington Branch of
of the State Bank of Towa, and also to accept a draft before thenﬁug)'r/
Green & Stone, upon defendants, for $2,050.25, payable to the order of
J. D. Lockwood, Cashier, (meaning Cashier of plaintiff}) sixty days after
date, (the date not mentioned). That the plaintiff, at the time of said
agreement was, and still continues to be, the owner and holder of the
draft last referred to. That after the making of said agreement, viz. :
Aug. 9, 1861, on presentation of said draft to them, defendants refused
to accept it, and athough the same had become due, yet defendants re-
fused to pay it, whereby they became liable to pay it, &c., and in consid-
eration thereof, promised the plaintiff to pay it on request.
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The second count alleged that, as a consideration for an agreement
by the defendants to pay said two drafts so accepted by the defendants,
and to accept and pay at maturity to the holder thereof said other
draft, Green & Stone consented and agreed that defendants might sell
said oats, and apply the proceeds ot the sale to their own use, and that
Green and Stone released to the detendants all interest in the said com-
mission business, and in the partnership assets and profits of the busi-
ness. The draft in question, viz.: said draft for §2,050.25, is alleged to
have been held and owned by the plaintiff when said agreement was
made between Green & Stone and the defendants. This count describes
it simply as a draft drawn by Green & Stone upon defendants, to the or-*
der of J. D. Lockwood, cashier of plaintiff, as aforesaid, dated July 16th,
1861, for $2,050.25. The court further alleges that after the making of
said agreement, this draft was presented to the defendants for acceptance,
and that they refused to accept it, and that, although often afterwards re-
quested to pay it, they refused to do so, whereby they became bound
and liable to pay the amount of it to plaintiffs, and being so liable on,
&e., undertook and promised to pay the same.

The third count gives the same description of the three drafts, ex-
cept that the last named one is stated to have been payable sixty days
after date; and alleges that defendants, in consideration that Green &
Stone so transferred and relcased to them all interest in the said com-
mission business, and in and to the property, credits and assets belong-
ing to them, and employed therein, and also in consideration that Green
& Stone sold to the defendants the oats aforesaid, the~dgfendants agreed
with said Green & Stone to pay said two drafts previously accepted by
defendants, and to aceept said other draft whenever presented for accept-
ance, and to pay it at maturity to the holder, the same then being owned
and held by the plaintiff. The count then alleges that the draft was af-
terwards presented to the defendants for acceptance, and that defendants
refused to accept it, and that it had matured, and defendants refused to
pay it, whereby they became liable to pay it to the plaintiff, and being
so liable, promised to pay the plaintiff on request.

The fourth count is & common count for money lent and advanced,
money paid, laid out and expended, and money had and received, and
for goods, wares and merchandise sold and delivered, and for labor, care
and diligence of the plaintiff, &e., and for money due on an account
stated. ‘
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The fifth count described the draft in question as being a bill of ex-
change made by Green & Stone, July 16, 1861, directed to the defend-
ants, requesting them, at sixty days after date, to pay to the order of said
Lockwood, cashier, as aforesaid, $2050.25, and states that plaintiff; at
that date became holder of it, for the full consideration thereof paid to
Green & Stone, and afterwards, to wit: Aug. 1, 1862, defendants ac-
cepted said Lill of exchange, and thereby became liable to pay, aud
being so liable, promised the plaintiff to pay the plaintiff said sum, ac-
cording to the tenor of said bill, and of said acceptance, and that afterwards,
to wit: 18th Sept. 1861, the bill so accepted was presented to the de-
fendants for payment, and the defendants refused to pay it.

The sixth count described the three drafts aforesaid, as in the first
count, and stated them as bills of exchange, and alleged that while the
plaintiff was the owner and holder of said last described bill of ex-
change, to wit: Aug. 1, 1861, defendants agreed with Green & Stone, to
to pay the two first described bills of exchange, and also, on behalf of,
and for the benefit of the plaintiff, accepted said other bill of exchange,
which agreement was in consideration that Green & Stone sold said de-
fendants said oats, and also released their interest in said commission
business, and in the assets and profits thereof. After alleging such
agreement of the detendants, the counts stated that, by szid acceptance,
defendants became liable and promised to pay the plaintiff the amount
of said last mentioned bill of exchange at the maturity thereof, but that
they afterwards refused to pay it when presented to them for pay-

ment, &e.

The seventh count gave the same description of said alleged three
bills of exchange, stating two of them to have been accepted by the |
defendants, and the other to have been held and owned by the plain-
tiff, when the defendants, on Aug. 1, 1861, at Muscatine, Iowa, made an
agreement with Green & Stone, by which Green & Stone transferred
and released to the defendants, a quantity of oats, estimated to be about
40,000 bushels, then in the hands of defendants, and also transferred
aud released to defendants, all interest of said Green & Stone in said
commission business, and in the profits and assets thereof, and in and to
the good will and business reputation of the house, the books in which
business had been kept by the defendants at Chicago; in consideration
of all which, (the count alleged,) the defendants agreed to accept and
pay said Dbill of exchange for $2050.25, and being thereupon liable, un-
dertook and promised to aceept said bill on presentation, and to pay it at
maturity. The count then alleged the subsequent presentation of the
bill to the defendants for acceptance, and that they refused to accept it,
and had also neglected, failed and refused to pay it.
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The defendants pleaded the general issue, with special pleas, as fol-
lows:

The second plea being to the 2d, 3d and 7th counts, averred that the
sole and only consideration for defendants promises therein mentioned,
was that Green & Stone undertook and promised to and with defendants,
that the oats in each of said counts referred to, should, upon sale of the
same, which was to be made as soon as convenient, net $4,800.00 over
and above all charges thereon; and that upon an examination of the
books of account pertaining to said commission business, there would
and should be found to be coming to Green & Stone at least $3,000.00,
for their share of the net profits in said business, and as their interest in
the business, and in the assets to be divided, the amount of said net
profits, interest and assets being at the time unknown to the defendants;
whereupon the defendants, confiding in said promises of Green & Stone,
and for no other consideration, made the promises in said counts alleged
to have been made by them. The plea then alleged that as soon after-
wards as was convenient, to wit: on, &c., the defendants sold the oats
for the best price that could be obtained therefor, and that they netted
$588.29 less than $4.800.00; also that it was not the fact, ndr, on exam-
ination of said books, was it found that at the making of said promises,
nor at any time thereatter, said Green & Stone’s share of the net profits
aforesaid, and their interest in said assets and business, amounted to
$3,000.00; but on the contrary the same only amounted to $1,500.00.
Also that defendants had paid said drafts for $3,000,00 and $2,800.00
respectively, and that these payments amounted to more than the net
proceeds of said oats, and to the said share of said Green & Stone in the
net profits atoresaid, and defendants, before their said promises were
communicated to the plaintiff, gave notice to Green & Stone, of the
aforesaid failure of consideration, and that they would not accept the said
other bill of exchange.

The sixth plea, being as to all but $80.08 of the plaintifi’s demand,
mentioned in each of the special counts, set out like promises on the part
of Green and Stone, with a promise by them, that, as a matter of fact,:t
should Le found that said share of the net profits amounted to $3,000, and
averred that this was the only consideration for defendant’s undertaking,
which was made in reliance on such promises of said Green and Stone.
The plea then alleged that the oats, on sale thereof, as agreed, netted
only $4,211.71, and that the share of Green and Stone in the aforesaid
net profits, and thejr interest in said commission business, was found to
amount to no more than $1,668.87, and did not amount to any more
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than that sum when Green & Stone made such promises, and that the
detendants paid said bills of exchange for 3,000 and $2,800, respectively.

To said second and sixth pleas the plaintiff replied, that Green did
not undertake or.promise, as was alleged in said pleas respectively.

The third plea was to the first, second and third counts, and alleged
that the sole and only consideration for the defendant’s supposed prom-
ises, was, that the oats in said counts respectively referred to, should,
upon sale of the same, which was to be made in a reasonable time, net
$4,800; and that upon examination of the books pertaining to the com-
mission business, it would appear, as Green & Stone déceitfully repre-
sented to defendants, that the interest of said Green & Stone in said
business, and their share of the assets and profits of the same, amounted
to at least $3,000, the untruth of which representation was unknown to
the detendants, whereby they were deceived and misled by said ‘repre-
sentation. The plea alleged that the oats only netted $4,211,71, and that
the share of Green and Stone in said net profits, and in said commission
business, and in the assets thereof, was less than was so represented, and
no more than §1,500 ; and by reason of the failure of the consideration
as aforesaid, nothing was left to apply on said bill for §2,050.25, after the
payment by the defendants of the other two bills of exchange, which
were paid by the defendants, and that as soon as said failure of consider-
ation could be ascertained, and before defendants’ promises were com-
municated or made known to the plaintiff, the defendants gave notice to
the plaintiff through Green and Stone, the plaintiff’ss agent in that be-
half, that the consideration had so failed, and that the defendants could
not pay said draft for $2,050.25.

The fourth plea, being to the 1st, 2d, 8d and 7th counts, averred
that defendants’ promises were made at an interview had in the absence
of the books relating to the said commission business, and in consequence

of a representation made at that time by Green and Stone, that accor-

ding to such books, the share of Green & Stone in the net profits of
said business amounted to at least $3,000, taking into consideration, in
estimating the same, the available assets of the enterprise, which repre-
sentation was false and fraudulent, and so known to Green & Stone,
who, also, at the same time undertook and promised that said oats shonld
net $4,800; in consideration of which said representation and promise
of said Green & Stone, the defendants (not knowing to the contrary of
said representation, but relying on said representation and promise,)
made their supposed promises. The plea then negatived the truth of
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said representation, showing that said share of the net profits, &e.,
amounted to only $1,588.29, and that the oats only netted $4,211,71 on
sale, as agreed at the making of defendants’ promises. The plea also
alleged the payment by defendants of the other two drafts.

The fifth plea, being as to all but $80.08 of plaintiff’s demand in
each of the special counts mentioned, alleged as the sole consideration
for defendants’ supposed promises, an undertaking by Green & Stone,
that the oats should net $4,800, and a representation by Green & Stone
to defendants, that said Green & Stone knew the state of the accounts
connected with said commission business, and that their share in the
profits of said business was at least $3,000. The plea alleged that the
oats were sold August 5th, 1861, for the best price that could be obtained
therefor, and netted only $4,211.71, and that said share and interest ot
said Green & Stone in the profits of said commission business amounted
to only 81,668.37. The plea then alleged the payment of said drafts
for $3,000 and $2,800, respectively.

The sixth plea, being to the same part of the plaintiff’s demand
under the special counts, alleges that the defendants’ supposed promises
were made solely in consideration that Green & Stone promised them
that said oats, which were to be sold at a convenient time after the
making the agreement by the defendants, should net $4,800, and that
on examination of the books pertaining to said commission business, it
would be found that the share of Green & Stone in said business, and
its assets and protits, amounted to about $3,000—on which promises of
Green & Stone defendants relied, &e. A failure of consideration in
this, that the oats netted only $4,211.71, and that said share of the net
profits, assets, &e., was found to amount to only $1,668.37, was next
averved in connection with an allegation that defendants paid said drafts
for $3,000 and $2,800, the same amounting to within said sum of $80.08
of the consideration actually received by the defendants.

The ninth plea was to all the special counts, and alleged a total
failure of consideration, except ds to the amount of the two drafts pre-
viously accepted by the defendants, stating such consideration to have
been the value of said oats, estimated at $4,800, and the share of Green
& Stone in said net profits, assets and business, which said Green &
Stone falsely and deceitfully represented to the said defendauts to amount
to $3,000, by which representation the defendants were misled, in conse-
quence whereof, they made their supposed promises under a mistake as
to the facts, when in fact said share only amounted to $900. The plea
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turther alleged that plaintiff did not receive or take the said draft for

$2,050.23, on the faith of any contract or agreement on the part of de-
fendants, and that defendants paid said drafts for $3,000 and $2,000,
respectively. :

The tenth plea being as to $2,000 of plaintiff’s demand in each
special count, alleged the like consideration and failurej of the same
to the amount of $2,000, and also alleged that the books were not present
nor accessible at the time of the alleged contract between the defendants
and Green & Stone, and that Green & Stone falsely and deceitfully
represented to defendants that there was coming to Green & Stone, for
their share or one-half of the net profits of said business, at least $3,000,
while in fact no more than $900 was so coming. The plea further
alleged that the plaintiff did not receive or take said bill for $2,050.25 on
the taith ot defendants’ promises, which promises were induced by defend-
ants’ reliance on said false representation. The plea further alleged that
the defendants paid said drafts for $3,000 and $2,800 respectively, and
that at the time of the said supposed promises of the defendants becoming
known to the plaintiff, the plaintiff had notice that the consideration of
said promises was as in this plea stated.

The eleventh plea averred a failure of consideration as to $900 of
plaintiftf’s demand under each of the 5th and 6th counts, in this, that
defendants’ supposed promises were induced by, and made under a tnis-
taken reliance on a deceitful representation of Green & Stone, that their
share of said net profits of said commission business amounted to at least
$3,000; said Green & Stone representing at the time that they knew
the state of the affairs of said business, and the books relating thereto
not being present nor accessible, which representation the plea alleged
to have been untrue in this, that said share amounted to no more than
£900. The plea then alleged that said draft for $2,050.25 was not taken
by plaintift on the faith of said agreement, and that before and at the
time of the supposed acceptance of the same, the plaintift had notice that
the consideration for the acceptance was as atoresaid, the failure of which
consideration was not then known to defendants.

The twelfth plea, as to $2,000 of the plaintiff’s demand in each of
the special counts, alleged a like failure of consideration to that amount.

The thirteenth plea as to $2,000 of the plaintiff’s demand in each of
the 5th and 6th counts specified, alleged that Green & Stone, acting in
that behalf on the part of the plaintiff, induced the making of defendants’
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supposed promises by a like false and deceitful representation, as to the
amount of the share of Green & Stone in said net profits, which repre-
sentation was made when the books were not accessible, and as to the
truth of which representation defendants were ignorant, and being thereby
deceived as to the facts, and for no other cause or consideration made the
supposed acceptance of said draft for $2,050.25. The plea averred the
untruth of this representation in this, that said share amounted to no
more than §1,000, and that before the maturity of the said last mentioned
draft, the defendants paid said other two drafts for $3,000 and $2,800
respectively.

The plaintiff demurred specially to these pleas and the demurrer

" was sustained ; that is as to the said 3d, 4th, 5th, 7th, Bth, 9th, 10th, 11th

and 13th pleas respectively. The demurrer assigned causes of demurrer
as follows : '

That the pleas did not set up such a total failure of consideration
as was sufficient to discharge the defendants.

That the pleas alleging a paftial failure of consideration did not show
wherein and to what extent, the consideration had failed, and did not
show facts sufficient to discharge the defendants, and purported to be
pleas of partial failure in the commencement, and concluded as pleas of
total failure of consideration. :

That they attempted to set up fraud and warranty, but did not set
forth facts sufficient to show either fraud or warranty, &c., &e.

On the sustaining of said demurrer, the defendants asked leave to
amend the 7th and 11th pleas, which leave was denied, on the ground
that the defence would come in under the general issue.

The cause was tried at the March Term of said Superior Court, A.
D. 1864, before Hon. Van H. Higgins, without the intervention of a
jury. The plaintiff put in evidence a draft as follows :

“$9.050.25. ' MuscaTiNg, Towa, 16 July, 1861.

« Sixty days after date, pay to the order of J. D. Lockwood, Esq.,
Cashier, two thousand and fifty dollars 25-100 dollars, in New York ex
change, value received, and charge the same to account of
T Mzessrs. Joxes & CULBERTSON, GREEN & STONE.

Chicago, LUL.



66, 68

69

-

-

0

1

Noted for non-acceptance, Chicago, August 9, 1861.
M. D. BUCHANAN,
’ Notary Public.

Noted for non-payment, Chicago, Sept. 18, 1861. )
M. D. BUCHANAN,
Notary Public.

The plaintiff next read the deposition of Joseph Richardson, who tes-
tified that in the summer of 1860, Green & Stone entered into an agree-
ment with Jones & Culbertson for carrying on, in the name of the latter
firm, on the joint account of the two firms, a general commission business
in Chicago, which business was thus so carried on until August 1, 1851,
when Green & Stone disposed of their interest therein to Jones & Cul-
bertson : that Jones & Culbertson were to procure for use in the business

- such funds as might from time to time Dbe required therein; by paying

interest on the same.

That on the 1st of August, 1861, he had not the means of knowing
what were the assets of the business, not having seen a balauce sheet
thereot for three months; but from daily reports of receipts of produce, and
tfrom his own observation, supposed that the profits should have been some
$6,000 ; that in the winter and spring of 1861, Jones & Culbertson, with
tunds of Green & Stone, purchased some 40,000 bushels of oats, at a cost
of about §9,000, which, at the time of the dissolution of said partnership,
were cstimated by said Stono to be worth 84,800, which estimate the
witness found to be correct, according to the last quotations of sales in
Chicago ; the amount of charges on which oats was not, however, then
known.

That said co-partnership was dissolved August 1, 1861, at an inter-
view between said Stone and said Culbertson, by an agreement in behalf
of their respective firms, which was made while the witness was present,
the conditions of which were, that whereas Jones and Culbertson had
previously accepted two time drafts for $5,800, drawn on them by Green
& Stone ; and whereas Green & Stone had also drawn on Jones & Cul-
bertson another draft, in favor of the Council Bluffs Branch of the State
Bank of Iowa, for $2,000, which draft had not then been presented for
acceptance, Culbertson agreed that Jones & Culbertson would aceept
said last named draft, when presented ; and Stone agreed that Jones &
Culbertson might sell said oats, and retain the proceeds thereof, and:
Green & Stone relinquished all theirinterestin said commission business:
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the substance of which agreement was embodied in a writing drawn by
Culbertson, signed by Stone in behalf of Green & Stone, and retained

by Culbertson.

'That this agreement was made in the office of Green & Stone, in
Muscatine, Iowa ; that the proposition for the dissolution of the co-part-
nership was first made by Culbertson, who stated that he had heard that
unless such a course was pursued, the reputation of the house would be
injured by the suspension of Green & Stone; that Stone then stated that
he wished to have Jones & Culbertson accept, when presented said last
named draft, and that he believed the proceeds of the oats then held by
Jones & Culbertson, with the amount to which Green & Stone were
then entitled as their share of the profits of said business, ould be enough
to reimburse Jones & Culbertson for paying said drafts, amounting to
$5,800.00, and also for accepting and paying said other draft, and if
Jones & Culbertson would agree to accept when presented, said draft
last referred to, Green & Stone would assign to Jones & Culbertson said
oats, and relinquish’ all interest in said business, and all profits then ac-
crned or to be thereafter.carned therein: to which proposition Culbert-
son objected, assigning as an objection that the proceeds of the oats, with
Green & Stone’s share of the profits, would not, as he believed, amount
to $7,800.00; and Stone claimed that they would be equal to that sum,
and urged that if the same should be less, Jones & Culbertson could
well afford to accept and pay the draft, as the business which had been’
mostly influenced by Green & Stone had become profitable, and Jones
& Culbertson, if this agreement were made, would receive the whole
profit of it; and also said to Culbertson that if it should turn out on sale
of the oats, and figuring up of the commission business, that the amount
should be much short of enough to pay all of said drafts, amounting to
$7,800.00, Green & Stone wounld thereafter adjust the amount with Jones
& Culbertson. The witness then stated that the agreement was con-
cluded on these terms.

Also, that he could not recall any further particulars of the said con-
versation and agreement, except the fact that Culbertson expressed his
anxicty to have the co-partnership dissolved, and to have a writing from
Green & Stone showing such dissolution.

Cross-Lxamination.

That he did not know of any written articles of such co-partnership;
that when said agreement was made between Stone & Culbertson, he
was occupied in the settlement of the affairs of Green & Stone, and was
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writing at his desk in the front room ot their office, but was frequently
interrupted and called from his desk by questions and appeals from both
Stone and Culbertson ; that while in said front room he was within fif-
teen to twenty feet ot said Culbertson & Stone, directly facing them, the
rooms being separated by a glass partition, the doors in which were open;
and that while said agrecement was being made, he was not almost all
the time in a different room from that in which they were.

That Stone stated that the share of Green & Stone in said business
could not, he thought, be less than §3,000.00, and claimed that it ought
to be equal to that amount, and appealed to the witness to say to Mr.
Culbertson whether the share then coming to Green & Stone from said
net profits amounted to $3,000.00, and the witness then stated that Green
& Stone were entitled to fully $3,000.00, but coulcf not remember saying
that it should be nearer $4,000.00.

That during June, 1861, the witness was in the office of Jones &
Culbertson, in Chicago, a considerable part of the time, and afterwards
saw their letters giving Green { Stone daily reports of their business,
but had not seen a trial balance from them for some three months before
the suspension of Green & Stone; that before the witness was appealed
to as last aforesaid, Culbertson expressed doubt whether the net profits
coming to Green & Stone, would amount to $3,000.00, and at a later
part of the conversation said that if the net profits did so amount to
$3,000.00,-Jones & Culbertson could just about take up said three drafts.

That the witness thought the agreement was not wholly upon the
understanding that Green & ‘Stoue’s share of the net profits aforesaid,
would amount to at least $3,000.00, for Culbertson claimed during the
whole interview, and after Stone signed said writing, that such share
would not amount to $3,000.00, and Stone said in reply that even if it
should not, Jones & Culbertson would not suffer, as they were now doing
a good commission business, which had been procured for them by the

 exertions of Green & Stone, and finally said, if there should be any

considerable deficiency, Green & Stone would in some way make it all
right with Jones & Culbertson.

That he, the witness, thought it was on the day of this agreement
that defendants first had knowledge of the draft last aforesaid, and
judged from Mr. Culbertson’s conversation, that his visigs’ to Muscatine,
was entirely to get a paper from Green & Stone, stating that they had
ceased to have any connection with said commission business, and also
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that said Culbertson left Chicago to go to Muscatine, on the day he
learned of the suspension of Green & Stone. That Jones & Culbertson
were to have the oats, and could sell them whenever they chose to do
so ; that Stone estimated the oats to be worth at that time about $4,800.00,
and Culbertson said they were not worth so much j that it wasnot wholly
on the basis that such share of the net profits was supposed to be not less
than $3,000.00, and that the oats were expected to net at least $4,800.00,
that Culbertson, for his firm, in said interview, agreed as aforesaid, for
he steadily disputed the correctness of those estimates; that the consid-
eration of the obligations undertaken by Jones & Culbertson, was the
transfer of the oats, and the reclease of Green & Stone’s interest in the
commission business ; and that a writing was drawn to express the terms
of said agreement.

That the partnership was dissolvable at the pleasure of either of said

firms.

Sundry parts of said deposition being objected to by the defend-
ants, it was read with the understanding that only sach parts of the
same as were competent, should be considered by the Court. The de-
fendant’s counsel, by stipulation, admitted that the draft referred to in
said deposition was the aforesaid draft of $2,050.25.

-The plaintiff’s counsel next read a writing produced by defendants,
on call of said counsel, said writing being as follows:

MuscaTiNg, Iowa, August 1, 1861.

Tn consideration of Jones & Culbertson, of Chicago, Illinois, taking
up Geo. C. Stone’s draft on Jones & Culbertson, and in favor of W. H.
Hubbard, of Washington, Iowa, for $2,800.00 dune August 3, 1861, and
J. A. Green’s draft on Jones & Culbertson, and in favor of T. Harback,
calling for $3,000, due Aug. 17th, 1861, and also paying draft drawn by
us on Jones & Culbertson, and in favor of J. D. Lockwood, cashier,
dated July 16th, 1861, at 60 days, calling for §2,050.25. TFor the above,
and other considerations, we release, relinquish and transfer Eo sai(i
Jones & Culbertson, cgmmission merchants, and resign to them, all
claim of whatsoever kind we have in said commission house, and release
the said Jones & Culbertson from any and all further obligations, of
whitsoever kind and nature with or through us, we only having had at
any time only the promise from Jones & Culbertson, of a certain part of
the profits arising from the commission house, in consideration of' our
influencing business to said commission house. We further say, that we
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never have at any time put one dollar of capital stock into said house,
our interest, as above stated, only being promissory by them'for a part

of the profits, it any should be made.
(Signed,) GREEN & STONE.

The plaintiff here 1ested, and by leave of the court amended the
fifth count so as to make it appear as above set forth.

George C. Stone, of said late firm of Green & Stone, being called by
defendants, testitied that said draft for $2,050.25 was sent to the plaintiff
on the day it was drawn, to be discounted for currency received by
Green & Stone from the plaintiff, before August 1, 1861 ; that at the
suspension of Green & Stone, he, the witness telegraphed to Culbertson
to come to Muscatine, Towa; that Culbertson was anxious to have Green
& Stone assign their interest in the commission house, and the above
writing, signed by Green & Stone, was then drawn up and signed ; that
some conversation was had about oats and also about profits on the com-
mission business, but just what it was he was unable to state; that he
then informed Culbertson, for the first time, that said draft had been
drawn; that the party who then held the draft had no instructions ; that
Jones & Culbertson had been in the habit of sending monthly state-
wents as to the commission business, to Green & Stone, and he, the wit-
ness, had a vague idea of the amount of the profits thereof, and thought
that the share or interest of Green & Stone therein, with the oats, would
pay said three drafts. That he got his ideas as to the price of the oats,
and as to the storage thereon, from Culbertson ; that he did not know
what the profits were of the Chicago business; that Mr. Culbertson
knew better than he did ; that he thought he called in Mr. Richardson,
who knew as much about his affairs as he did himself, and who gave his
opinion on this subject ; that one object he had in calling in Richardson,
was to have him know what the contract was; that he was just as anx-
tous as Mr. Culbertson, to arrange matters, and did not wish to make
any arrangement with him, by which Culbertson would be the loser;
nor to mislead him; that he had as good lights to go by as the witness
had ; that it was the estimate of the parties that the oats, and Green &
Stone’s share of said profits, wonld pay said three drafts, and he the
witness believed at the time it wounld be so, and that the oats and such
share of the profits, would be more rather than less, than the amount of
said drafts. That Jones & Culbertson were to sell the oats, and use the
proceeds and the share of Green & Stone in the profits, to pay said three

drafts.
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Defendants’ connsel then produced two drafts, which the witness
identified as two of said three drafts, said two drafts being as follows :
One for $3,000, drawn by J. A. Green, dated Muscatine, Towa, April
14, 1861, payable four months after date, to the order of Thomas Har-
back, directed to and accepted by the defendants; and the other drawn
by Geo. C. Stone, dated Muscatine, Towa, June 1, 1861, tor $2,800, pay-
able sixty days after date, to the order of W. H. Hubbm‘d, Cashier, di-
rected to and accepted by the defendants.

Stone further testified, that about a week after said interview, Green
& Stone received a letter from defendants, stating that they could not
pay said draft for $2,050.25; but before receiving this letter, Green &
Stone had notified the plaintiff that Jones & Culbertson would pay said
draft ; that in the aforesaid interview, Culbertson perhaps stated that he
did-not have charge of the books, and did not know the state of the
accounts of the commission house, which the witness thought was the
fact ; but he, the witness, supposed that Culbertson knew about as much
about it as he did.

On cross-examination he said that he thought Mr. Culbertson did not
bring to Muscatine at the time of such interview, any statements of the
accounts of said commission house; that the witness had not himself con-
sulted the books connected with’said business; that they were kept by
Jones & Culbertson at Chicago, who sent to Green & Jones a trial balance
every month, but Green & Stone might not have received any for two or
three months: that neither the witness nor Culbertson kept the books, but
both had a general knowledge of the business; that he, the witness, did
not know anything in particular about the market value of the oats; that
Culbertson knew what the oats were worth, and what the charges were,
and all the information the witness had in relation to the price of the
oats was from Culbertson; that he thought he communicated to the
plaintiff, on the day of the interview [notice of ] a promise of Jones &
Culbertson to pay the draft held by the plaintiff; that this was before
Jones & Culbertson refused to pay said draft. That he did not think all
his information about the profits of said business came through Culbertson,
but that he had relied on the integrity ot the statements of the defendants
as to the commission business.

On re-examination he said he relied on trial balances and letters of
defendanis as to what defendants had done in the commission business,
and al-o on his own ideas of the business, and that it was not on any
statements made that day that he relied.
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Defendants next read a letter from Green & Stone, as showing the
terms on which said commission business was carried on. This letter,
dated Muscatine, July 12, 1860, shows that Green & Stone proposed to
unite with Jones & Culbertson in the commission business exclusively,
and thereupon to do what they could in the way of influencing shipments
to the commission houses upon the terms that each of the two firms should

- have onc-half the net profits of the house, or each individual one-quarter

of said net profits. That the business was for a time to be done in the
name of Jones & Culbertson, as before; that the said arrangement should
commence on the 16th of that month, and continue while mutually agree-
able and satisfactory; and that traveling expenses should be borne by
the house when upon its business, and that monthly statements of the
business should be rendered Green & Stone at the end of each month.

A. J. Denison was next called as a witness for the defendants. He
testified that he was the salesman of Jones & Culbertson, and attended
to the details of the business ; that-tliat the oats were sold a day or two
after Mr. Culbertson’s return from Muscatine, and $4,300.00, to $4,400.00
was realized for them ; that the amount of the net profits of said business
was about $3,300.00, of which between $1,600.00 and $1,700.00 was
coming to Green & Stone; that a rough estimate of the same was made
within two or three days atter Culbertson’s return from Muscatine, and
that the final result did not vary much from such rough estimate ; that
the $3,300.00 included some doubtful claims, or bills receivable, most of
which were paid ; and that the defendants paid the two drafts mentioned
in said writing of Aug. 1, 1861, other than the draft in suit. '

On cross-examination, he said he was unable to state the price of
oats at the time of the suspension of Green & Stone, but thought such
price declined one cent per bushel within a week after Aug. 1, 1861.
That the oats of Green & Stone were sold Aug. 5, 1861.

On being recalled, he stated that after the taking up of the two
drafts so paid by Jones & Culbertson there was nothing left of the pro-
ceeds of the oats, or of the share of Green & Stone in the profits of the
commission business, with which to pay the draft in suit.

Defendants also read a letter from Green & Stone, datod Muscatine,
Aug. 7, 1861, directed to the defendants, acknowledging the receipt of a
letter of the 5th of that month, from the defendants, and stating that as
regarded said draft for $2,050, Green & Stone wanted Jones & Culbert-
son to accept it as arranged, and had written that such an arrangement
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was made, and that it was so specified in the paper which Jones & Cul-
bertson had, which would not be good unless this was done. The letter
concludes, “And we will fix that matter afterwards, when you get things
all closed up.”

On the foregoing evidence, his Honor, Judge Higgins found the
issues for the plaintiff, assessing the damages at $2,351.15, and the de-
fendants moved for a new trial, on the overruling of which motion they
excepted, and then made a motion in arrest of judgment, which motion
being also overruled, they excepted to the decision in that regard; and
judgment having been rendered on said finding, they appealed to this
court, and assigned the following errors, to wit:

That said Superior Court erred in finding for the plaintiff, and in
overruling said motion for a new trial, and said motion in arrest of judg-
ment, and in sustaining the demurrer to pleas 3, 4, 5 and 7, and 9 to 13
inclusive, and each of them respectively ; and that the finding and judg-
ment, respectively, were for an excessive amount ; and that the finding
and judgment, respectively, ought to have been for the defendants, &e.

ARRINGTON & DENT,
Atty’s for Appellant.
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