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SUPREME COURT, -

STATE OF ILLINOIS.

CHARLES PRESCOTT, and ]

MARY ANN PRESCOTT,

JOSEPIL
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CHARLES I. PLYMPTON,

his wife, appellants,
ads.

VW. FISHER and

Appeal from the Cook County Court of Com-
1r mon Pleas.
J

Appellee.

ABSTRACT.

Swit commenced by Swmimons, July 3d, 1858.

NARR.

The declaration of plaintiffs consists of three Counts in assumpsit,
for goods, wares and merchandise, sold and delivered to the said Mary A.
Prescott, before she married to Charles Prescott, in the year 1856, charg-
ing that the same was sold and delivered to her while she was a Jeme sole.

Damages claimed, $500.

Defendants plead the general issue, and issue was joined.
TRIAT.
The trial was before a jury, and had in said Court, January, 1859.
EvIDENCE FOR PLAINTIFFS BELOW.

Robert Rae, who testified that he had been one of the attorneys in
this cause ; that he called upon Prescott and wife, and presented two
bills for millinery goods which Mus. Prescott had purchased of plaintiffs, and
Mus. Prescott admitted she had purchased the articles in the bill mentioned,
and that npon the first bill marked Exhibit ¢ A, there was a balance of
$309,50 due to Plaintiffs, and upon the second bill marked Exhibit “B,” she
admitted it was correct, and that she had reccived the goods therein men-
tioned. And Charles Prescott, the defendant, promised to pay in one month
thereatter. But he failed to pay either of the bills. That Mrs. Prescott had
heen engaged, both before and since her marriage with Prescott, in the mil-
inery husiness. That they were mavried shortly after the first bill of goods
was purchased, during the year 1857, and that she was known as Mrs. Lloyd
previous to her marriage with Prescott.

Bill of goods marked Exhibit “A." bought Aungust 20th, 1836,
amount, $623,20.

Bill of goods marked Exhibit “B,” bought August 27th, 1857 ;
amount, 8115,50.
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DEFENDANTS’ EVIDENCE.

Mus. Barker. That she was present at the marriage of Mrs, Prescott,

one of the defendants, when she married Bartholomew T, Lloyd in England,

That Mr. Lloyd was still living ; went to California in 1852 : ; at the time he

left, he left his clothes, his stock and business with Mrs. P resc

ott, then his
wife, and that he intended to return,

e “r v
John Tollitt was also sworn. That he knew Lloyd, and that he and
Mrs. Prescott liv ek a3 man and wife, and were reg;

arded as such in this city.
They carried on millinery business.

Lloyd went to California in 1852. It
was publicly and well known when le left, and where he was going; L
lett his business and what he had with the defendant, Mrs. Prescott, and
that she carried on the business after he left. That witness sent Lloyd fifty
dollars after he started, at his and his wifos request.

loyd

And defendants rested.
And plaintifis helow,

Then took from the files of the Cook County Court of Common Pleas,
papers purporting to be a petition for a divorce, and also a decree, and intro-
duced and read the same in evidence without other proot, both of which

respectively were vhjected to, and objections were overruled, and defendants
excepted.

In which, the petitioner, Mrs. Lloyd, (Mrs. Prescott,) stated she was mar-
ried in 1833, in England, to B. T, Lloyd; lived with him there and then until

1852, when she charges that he deserted hier, and has not lived with her since.

The petition also charges against said B. F. Lloyd, that she was in
cquity the owner of the property she had then on hand, as she had to sup-
port three children, and had commenced the said business in 1852, (the time

as then alledged of the desertion,) and had earried on the millinery business
since.

The petition then alledges that Mrs. Lloyd had three lots, stock,

household furniture, &e., except a piano, which was owned by her said hus-
band Lloyd.

Asks a deeree of divorce, and that property be declared hers.

Petition was signed as it purports to be by P. Ballingall,
and Mary Ann Lloyd.

Solicitor,

To which was attached an affidavit of non-residence of said B. T.
Lloyd, sworn to by one Horace H. Lloyd, and filed September 2d, 1856.

The paper purporting to be the decree, decreed a divorce, and that

this property be hers, and she have the care and custody of the children. o neetldy

,Z~ o240 ST f 2~ Al )
“And plaintift again rested.

Defendants then called.

W. W. Danenhower. That he knew Mr. Lloyd. When he left for
California, he sold his stock of stationery to me, and I paid the sum of foyr
hundred dollars to Mrs. Prescott, his wife, thereafter, in four instalments.
Witness, said B. I, Lloyd intended to return,

N S L S SRS
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(ause was submitted to the jury, under the following instructions on
the part of plaintiff, both of which were objected to by defendants.

1st. That if the jury believe, from the evidence, that the aforesaid
Mary Ann Lloyd was, at the time the plaintifi’s debt was contracted, trading,
and that her husband had before that time, permanently deserted her, and
7 with’the defendant Charles Prescott, then, said de-

afterwards intg? ¥
fendants ave hi_j<_jor whatever you, the jury, find due plaintiffs upon said

account.

2d. That if the jury believe that the defendants admitted there was
due and unpaid plaintifts, the sum of $425, and retused to pay the same for
and on account of goods sold and delivered by plaintifts to defendant’s wife,
whilst a trader, and doing business after she was permanently deserted by
her first husband, at her special instance and request, then the plaintiffs are
centitled to recover.

DEFENDANTS' INSTRUCTION No. 1, 2 AND 3.

4th, Instruction vefused, and defendants’ excepted.

If the jury believe that she was a married women at the time of the
account, or any part of it accrued, then the plaintiffs cannot recover, although
it she traded after her husband had abandoned her, she might be sued as.
a_feme sole, hut no action can he maintained against her and Prescott.

VERDICT FOR PLAINTIFFS S425.

Detendants filed their motion for new trial, hecause the verdict was
contrary to law and evidence, and the court had erred in overruling defend-
ant’s objections and exceptions above mentioned.  Motion overruled.

Judgment entered for $425, and a remittance entered of $115.
Appeal Bond.
Certificate that the above is all the evidence given on the trial.

S. M. FELKER,

A. GARRISON, _ Attorney for Appellants

Counsel. =~ -




' CHARLES PRESCOTT and
. MARY PRESCOTT, his wife,
e Rl Appellants.
BlaL (ot

S . Gy

ttorney for Appellant. i
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STATE OF ILLINOIS.

CHARLES PRESCOTT and WITE, 1
ads. {
JOSEPH W. FISHER, ct. al. |

POINTS AND AUTHORITIES FOR APPELLANTS.

FIRST.

Ist. The Court erved in permitting the paper, purporting
to be a petition for a divorce, to be read in evidence. The signature
thereto should have been proven to he the hand writing of Mus.
Mary Ann Prescott, one of the defendants, to 7dentify the petitioner
therein, with the defendant in this suit. 1 Greenleaf’s Ev. Sec. 575.

The Judge of the Court of Common Pleas may no doubt de-
cide what are the records of his Court. But it is still necessary to
prove the signature for the purpose of identification. 1 Greenleats

av. 521,

It conld not be received under the Statute dispensing with

7
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proof of signature, as the same was not an “instrument declared
upon or plead in the cause. R. S. 1845, page 415, Sec. 14.

< ; ! : >
The facts alleged in a Dbill of chancery are not evidence
against the petitioner in another suit.

The allegations therein are but suggestions of counsel.

And if the signature had been proved, still the bill was not
evidence of a fact therein mentioned. 7 Dunford & East, Do. on
Dem, of Bowerman vs. Syburn. 1 Greenleaf Ev., Sec. 212, says,

slight evidence and cites above authority.

The paper purporting to be a decree, was not shown to be a
decree in fact—mno proof was made, it was not signed by the Judge,
or appeared to have been granted. If the Court should have con-
sidered it a decree, then it was not evidence of any other fact, than
that a divorce had been decreed, and identification was still neces-

tary. Greenleaf Ev.

SECOND.

The verdict is unwarranted by the evidence.

The plaintiffs songht to maintain their suit by showing that
Mrs. Prescott was a trader, abandoned by her husband Lloyd; and
introduced no other evidence beside the petition and decrec
The :ﬂlogutimis therein ave not suflicient, if the
They do not show that Lloyd

to do so,
above mentioned.
Court should deem the same evidence.
abandoned his wife without the intention of returning or living with
s neither does it show that he left her unprovided
for, as required by 16 IIL, 277, Love vs Moynehan. On the con-
trary (see petition) she was loft in the same business, and that she
at the time of the filing of tlie petition,

his wife again

then had in her possession,

a piano of Lloyd.

The defendants proved by three witnesses, undisputed by any
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testimony, that Lloyd left his wife to go to California, and that he
expected to return ; that he left her with all the stock of trade, fur-
niture &e.; that 8400 was paid to her after he left; and that she

conducted the business the same after as before he left.

Where a verdict is clearly contrary to to the evidence and
the law of the case, the court should grant a new trial. 2 Gil. 595,
Scott vs. Blumb. 11 TIl. 586, Man vs. Russcll. Anthony’s Digest,
377. It was unwarranted. 2 Gil.. 32, Stahl vs. Ansley.

THIRD.

Plaintiffs allege the goods were purchased by Mrs. Prescott
while she was a feme sole. Proof is they were purchased while she
was the wife of B. I. Lloyd, and before her divorce. There is no
proof’ to sustain the declaration. 1 Gureenleaf’s Ev., Sec. 51.

FOURTH.

“ A married woman has in general no power or. capacity to
contract so as to sue or to be sued with or without her husband on
her contracts, made during coverture.,” 9 Am. Ed. Chitty on Con.
180. ¢ At Common Law a married woman has no power to bind

herself by contract,” 1 Parsons on Con., 286.

The exception to the above in this State is made and shown
ag in the case of Love vs. Moynehan. 16 TII. 277.

And then unless it appears that she represented herself tor
plaintiffs to be feme sole, or they dealt with her believing her to be
feme sole. she will not be personally liable. 9 Am. Ed. Chitty on
Con. 183.

FIFTH.

B. I. Lloyd is liable for said bill of goods purchased
while Mrs Prescott was his witfe—she was his agent. She, after he
left, conducted the business as before—he¢ knew her Dbusiness,
and the law presumes she acted as his agent; he was and is liable

L0 o S i
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therefor. 9 Am. Ed. Chitty on Con. 172; 8 Wheaton, 369; 2 Conn.
638.

Where a husband deserted his wife and children, left her
keeping boarding house, he was held liable for her contracts made
in the business for years. 2. Conn. R. 638.

SIXTII.

Cowrt erred in giving plaintiffs instruction. No, 1 and 2.

The propositions asked in the two instructions and given by
the Court to the jury as law, were:

“ That if the jury believed that Mary Ann Lloyd was at the time
“ plaintiff’s debt was contracted, trading, and that her husband had
“before that time permanently deserted her,” then these defendants

were liable.

This certainly is not such an exception as required by the
rule in 16 IlL. 277. It should have said in addition—Lloyd had left
her “without the means of support,” and that he had “deserted
without the intention of returning.”

And it should also have been left to the jury, to find that the
goods were purchased by Mrs Lloyd as a jfeme sole, and not as the
wife or agent of Lloyd; and it also should have been left to therm,
to determine whether B. T. Lloyd was not liable to plaintift for the
same. Under the Statutes of frand, Prescott eannot be made liable
for B. I'. Lloyd’s debt, but by an instrument of writing, &e. Scates’
Statu(‘és, page 541, -

o

The present husband cannot be made liable for his wife’s prior
debts on the ground of receiving her property, but on the ground of
her disability of being sued alone.
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1. The declaration is for goods sold to her feme sole.

9. Mrs. Prescott’s admission is no proof of contract. . She
then being married, she could do nothing to bind her husband, and
Prescott’s promise was a nullity, not having received any considera- ‘
tion therefor, neither was he sued alone.

SEVENTH.

Defendants ask the Court to look at the testimony of Rae,
3 who alone speaks as to the debt.

Whether the mere admission of Mrs. Prescott, proves the fact -
of the purchase. She being a married person, cannot do anything to
bind her husband, except as his agent, or for necessaries he wrong-

fully refuses to supply, &e. 1 Greenleaf’s Ev., Sec. 185. \ g
]
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A. GARRISON, of Counsel.
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