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Abstract of the Record in the following entitled Cause.

Owrx OwEns Kane Co. Cireuit Court,
VS : January Term, A. D. 1838,
Bushrod W. Ranstead. Bill for Relief and Injunction..
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December 21st, 1857.  Bill of complaint filed by Owen Owens.

Bill avers that at the November Term, A. D. 1857, of the Kane County
Circuit Court, Bushrod W. Ranstead, recovered a J udgment by default
against the complainant for the sum of Eight Hundred Dollars and Costs—
that neither the complainant nor any attorney for him, appeared in said
proceedings—that the complainant had no- knowledge or information what-
ever of the pendency of any such suit, nor of the rendition of such judgment
until after the final adjournment of said Court.

That said judgment is unjust and inequitable, and wrongfully obtained,
because the complainant had no knowledge or information of the pendency
of any such suit or proceedings, and was not nor is he now indebted to said
Ranstead in any amount whatever,

That the declaration filed in said suit by said Ranstead against the com-
plainant was for money lent and advanced, money paid, laid out and expen-
ded, money had and received for goods, wares and merchandise sold, &e..
labor and services, balance due on acc’t stated, and for interest due—that all
such claims or demands are utterly false and fictitious.

That upon the summons issued in said suit there is a return made by
Jonathan Kimball, as deputy Sheriff, of service on the complainant, which
return is utterly untrue, unless the complainant misunderstood the said
Kimball at the time of delivering him a paper as hereinafter stated.

That the only indebtedness the complainant ever incurred by reason of
any dealing with said Ranstead, and for which he was ever indebted to him
at any time is as follows, viz.: On the 2d day of Oct. A. D. 1855, the
compl't purchased of the det’t a farm in Kane County for the sum of $4700 00
that he paid down $300 00, and executed to said Ranstead or order his
promissory notes for the balance as follows to wit: One for $1000-00 due
March 1st, 1856, which was fully paid and taken up by complainant on or
before Sept. 1st, 1856.  One note for $400 00 due June 1st, 1856, paid and
taken up by comp’lt on the 18th day of Dec. 1855. One note for $1500 00
due March 1st, 1857, which was sold and transferred by Ranstead to onc
Wm. B. West, upon which the comp’lt paid about $1170 00, and for the
balance, said West obtained a judgment against compl’t. And one notc
for §1500, due March 1st, 1858, which has also been sold and transferred
by said Ranstead to said West, that the compl’t executed to said Ranstea.d a
Mortgage on said farm to secure the payment of said Notes. That some time
in the month of Oct. last, the said Kimball called upon the compl’t and read
him a paper, which the compl't understood to be a summons from the Cir-
cuit Court, and at the same time handed compl’t a paper, purporting to be a
copy of a declaration—a copy of which is hereto attached. That the compl’t
is a laboring man, and unacquainted with such matters, and took the said
papers from said Kimball without comprehending anything about it. That
the compl’t read it aftersaid Iimball had gone, and understanding from that.
that the said West had sued him for the balance due on said note, he then
supposed, and still does, that the paper then read to him was the summons
issued in that case—that having no defence to said West’s note, he took no
counsel in the matter, and paid no attention to it further than to prepare and
pay the judgment, which he supposed said West would obtain against him.
That some time after the default was taken in said suit, the said Ranstead
produced a young man named Charles E. Norton as a \.vitness, who came
from Chicago with said Ranstead, who testified to having heard com‘pl t
make some admissions of indebtedness to said Ranstead, but at what time
or place, compl’t is not informed.
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That if said Norton or any other witness testified to any indebtedness other
than said notes, due from compl’t to def’t, such testimony was and is utterly
false, as could be made apparent upon an examination of such witness in Court.

Compl’t expressly charges that he is not, nor was he indebted to said Ran-
stead in any sum whatever at the time said Judgment was obtained, which
fact was well known to said Ranstead. That compl’t would have employed
counsel and defended said suit and prevented any judgment being rendered
against him for any amount by said Ranstead, had he known or had the
slightest information of the pendency of said suit against him.

Compl’t charges that if said summons was served upon him "as the return
thereon states, it was done at a time and in such a manner, either by design
or accident as to deceive and mislead the compl’t, and therefore that said
judgment was fraudulently or wrongfully obtained, without any negligence
or want of diligence on his part, and that compl’t will suffer great wrong and
injustice, if said judgment is allowed to he enforced and collected.

That said Ranstead resides in Chicago, and that compl’t has not been able
to see him since the rendition of said judgment. That said Ranstead has
caused an execution to be issued on said judgment and placed in the hands
of the sheriff of Kane County, with instructions to proceed immediately with
the collection of the same, unless restrained by injunction, all of which act-
ings and doings are contrary to equity, &e.  Prayer for answer of def’t
without oath to Bill of complaint.

That saidjudgment against compl’t may be vacated, set aside, and for
naught held ; and the said Ranstead perpetually enjoined from collecting or
attempting to collect the same, or that said judgment and all proceedings in
said case subsequent to the filing of the declaration may be set aside, and
compl’t allowed to plead to and defend said suit, and for such other and
further relief, &e.

And that saidZRanstead and the said sheriff may be restrained from fur-
ther proceeding to enforce said judgment. That compl’'t may have such writ of
injunction, and also the usual writ of summons against the defendant—Bill
signed by complainant, and sworn to before P. R. Wright, Clerk Circuit Court.

Declaration attached to Bill, was filed Sept. 11th, 1857, in the name of
William B. West, by Mayborne & Smith, his attorneys, in vacation after
May Term, A. D. 1857.

Declaration contains one special count on a promissory note, for $1500,
‘dated Oct. 2d, 1855, payable on the 1st day of March, A. D. 1857, to B. W.
Ranstead or order, and by him assigned to Wm. B. West. Declaration also
contains;the “ common counts,” with a notice to the defendant that the note
declared :on is the pltf’s only cause’of action. '

Dec. 21st, 1857, Injunction ordered by Isaac G. Wilson, judge of 13th
Circuit, in pursuance of prayer of Bill upon complainants filing bond, in the
sum of $1000 with John Hughes as surety.

Bond filed same day in conformity with said order.

Whrits of Injunction and summons issued same day as prayed in said Bill.

January 21st, 1858, answer of defendant filed.

Answer admits that def’t recovered a judgment at the time and for the
amount charged in the Bill, but denies that compl’t had no notice of the pen-
dency of said suit, and avers that summons was duly served more than
10 days prior to the 1st day of the November term of said Court for A. D.
1857. That such summons was twice read to the compl’t by the dep’t She-
riff, and its nature fully explained, as to whether any other summons was-
served upon the compl't, def’t is not advised, &e.

Answer admits that the declaration in said suit is substantially stated in
the Bill, but denies that the allegations in said'declaration were false, but
avers the same to be true and bona fide.

Answer admits the return on said summons as stated in said Bill, but de-
nies that such return is false, but avers the same to be true, and denies that
the compl’t misunderstood said Kimball when such service was made.

Answer denies that the only dealings ever had between the parties to said
Bill were as therein stated. Admits the transactions stated in said Bill are true
so far as stated, and denies that such transactions are all ever had between
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compl’t and def’t, but on the contrary avers that def’t has negotiated loans for
the compl’t from time to time for large amounts for which compl’t agreed to
pay def’t large sums of money. Also that def’t advanced large sums of money
at various times for compl’t at his request, all of which compl’t agreed to pay
def’t, but has wholly neglected so to do, though often requested.

18 Answer also states that def’t has expended a large amount of time, and
trouble of mind and body in and about the business of the compl’t, and at his
request. That there is a large amount due between the said parties on ac-
count stated at the date of the commencement of the suit at law referred to
in Bill of complaint. That in the Spring of 1857, the said parties accounted
together and a balance was struck and a witness called to such settlement, to
to wit, Charles E. Norton, whose affidavit is hereto attached. As to said
deputy Sheriff reading a declaration to compl’t, def’t is not informed save
from the bill, but denies that the compl’t did not understand the summons in
said suit, as it was repeatedly read to him, as before stated.

Answer admits that about ten days after default was taken in said suit, the

19 def’t did cause a witness to come from Chicago to prove up his damages, the
said Charles E. Norton before referred to, who stated that at a settlement be-
tween said parties in Spring of 1857, in June, there was a balance struck be-
tween them in favor of this def’t for the sum of Eight Hundred Dollars, and
that he was mutually called to evidence the fact. Answer denies that said
witness’ statements were false, but declares that said sum was the true and
just balance due from compl’t to det’t in June last. Answer denies that
compl’t was not indebted to def’t at the time of the commencement of the
suit at Law, but’avers that compl’t was indebted fo him as stated by said
witnesses, and that the same has not been paid, but is now due and unpaid.
Answer denies that the time and manner of serving said summons was differ-

90 ent from the usual course authorised by Law, or that it was done in a manner
to deceive compl’t, but on the contrary service was made in a plain, explana-
tory way as before stated. ,

Answer denies that the least fraud or wrong has been practised on said
compl’t, but on the contrary avers the proceedings to have been full and legal
as the law points out, and that said judgment in favor of this def’t and against
compl’t is just and legal and should be paid without delay. Answer denies
all unlawful combinations charged in the Bill, without that, that any other
matter or thing material &c. All of which def’t is ready to verify &e., and

91 that the injunction ordered in this case may be dissolved and def’t allowed to

proceed in collecting his judgment. (Signed)
EASTMAN & BARRY, Solr's for Def’t.
On the 26th day of January 1858, the compl’t by W. B. Plato his Sol'r,
filed a general replication to def’t’s answer. ¢
22 On the 14th day of May A. D. 1858, motion by defendant to dissolve In-

-

Jjunction. gl
23 On the 27th day of May 1858, the compl’t by his said Sol’r moves the

Cowrt to suppress the deposition of Jonathan Kimball taken in said cause—
for two reasons: First, on account of interest—Second, the questions are
leading. On the 28th day of May 1858, a notice was filed with the Clerk of
said Court, by the complt’s Sol’r, notifying the def’t that on the trial of said
cause, and also upon the hearing of the motion to dissolve the Injunction in
said cause, the compl’t would introduce the parol evidence of John Owen,
Michael Grant, William B. West, Ethan J. Allen and Joel D. Harvey, ma-
terial testimony in this cause.

And on said 28th day of May the def’t by Eastman & Barry, his attorneys,
filed a like notice, notifying the compl’t that if admissible he would introduce
the testimony of William IL. Ranstead on the motion to dissolve the injunc-
tion in this cause, and also on trial of the case.

94  On the 7th day of June 1858, complt’s motion to suppress deposition of
TJonathan Kimball argued and motion overruled by the court.

On the 9th day of June, A. D. 1858, the cause came on for final hearing
before Hon. Isaac G. Wilson, presiding Judge of said Court, upon the Bill
of complaint, Answer and Replication and proofs filed in said cause. The
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Court ordered a decrce dismissing the complt’s bill of complaint, and dissolv-
ing the Injunction issuned in the cause. To which decree of the Court in dis-
missing said Bill and dissolving the Injunction, the compl’t by his Solicitor
excepted. .

Whereupon the compl’t prayed an appeal to the Supreme Court which was
allowed by the Court on condition that the compl’t file a bond in the sum of
81600, with John Iughes as surety within twenty days, which bond was
duly executed and filed on the 10th day of June 1858.

On the 10th day of June 1858, compl’t filed his Bill of Exceptions, duly
signed and sealed by the Court in which it is set forth.

That on the trial of said cause the compl’t in support of his bill introduced

as witnesses, Michael Grant, William B. West, John Owens, Ethan J. Allen,

and Joel D. IHarvey to testify in this canse. The def’t objected to the intro-
duction of parol evidence on the trial of said cause, upon the ground that no
notice as required by the rules and practice of the Court, had been given of
the complt’s intention to introduce such evidence. Whereupon the compl’t
introduced as evidence the notice to take the parol evidence of said witnesses
filed May 28th, 1858. The Court sustained the deft’s objections and refused
to allow said witnesses to testity in said cause, thére heing a general rule of
Court requiring parties who intend to offer parol proof on the trial of Chan-
cery causes (except such parol proof as is allowable by the Chancery practise,)
irrespective of the provisions of the act of Ieb. 12th 1849, to give notice
of the same, ten days previous to the first day of the Term. But such rule
had never been entered upon the Records of the Court, but had been an-
nounced orally from time to time during the progress of business in open
Court. To which ruling and decision of the Court in refusing to allow said
witnesses to testity, the compl’t by his Sol’r at the time excepted.

The compl’t then introduced as evidence the smimmons issued in the case
of William B. West against Owen Owens, dated the 11th day of Oct., 1857
and the officer’s return thereon, which said return is as follows, to wit: “Ser-
ved by reading to the within named Owen Owens, Oct. the Sth, 1857, and
at the same time I delivered to said defendant a certified copy of the dee-
laration on file.” GEO. CORWIN, Sheriff,

By J. Knarr, Deputy.

The defendant then introduced the deposition of Jonathan Kimball, which
is in substance as follows: Age 30 years, occupation, constable and deputy
Sheriff of Kane County—know the parties—was deputy Sherif; appointed
by Geo. E. Corwin, Sherift' of Kane County, have been since 1st of Decem-
ber 1856. Was acting as such deputy during the months of October and
November 1857. Tlave scen the paper hereto attached marked ©A™—first
saw it in September 1857. I received said paper trom E. J. Allen, deputy
Sheriff in September, and read it to Owen Owens on the 5th day of October
1857, and made the veturn on said paper—and such return was in accordance
with the facts. T acted as deputy Sherift in serving said summons. Owens
stood in a position to hear said summons unless deat. Think Owens said
that B. W. Ranstead had no just claims against him, or words to that effect.
At the time I served said paper on Owens, I told him it was a separate affair
from another paper which I served on him at the same time. I went to the
residence of Owens three times before T got service.  The first two times his
family said he was in Chicago. On cross examination witness stated that at
the time of serving the summons in favor of Ranstead against Owens, 1 had
another summons in favor of William B. West, and a certified copy of the
declaration which I gave him—it was a twenty days’ summons; the time of
service had run out—told him I thought he could do as he pleased about an-
swering it.  Did not read the West summons to Owens—have had no other
processes against Owens other than the above, except an Exeeution from
Cook Co. Did not see Owens or serve any process on him after said 5th day
of October, up to the sitting of the November Term of Court 1857, Served
but one Summons on Owens on said 5th day of October 1857, and in that
Bushrod W. Ranstead was plaintiff. Gave Owens a certified copy ot the
declaration in West's case, but did not read the summons—did not make
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such a return to the Clerk of the Court, and don't know whether there was
any return on it or not—don’t think I even requested any one to make it for
me.  Owens was on his farm at South of his barn when I served said sum-
mons on him, was one man there whom I didn’t know, at work with Owens,
handed him the declaration at same time and place—the man was then there,
some 40 or 50 feet offt—was there with Owens about five minutes. The man
referred to was not out of sight any of the time.

On resuming the direct examination, witness states that the paper hereto
attached marked “B” he received from Geo. E. Corwin, it is my appoint-
ment as deputy Sheriff.

I asked compl't if his name was Owen Owensg, he said yes. Owens is blind
I think in one eye.  Ilave seen compl't since the service of process as stated.
I recognised him by his peculiar eye. At the time T served said summons
on Owens. T told him that Bushrod W. Ranstead had sued him, and was
plt’t'in the summons I read him—he was about three feet from me when I
read the summons.  Owens did not exhibit any symptoms of deafness.

“A” Cireuit Court Summons of Kane County, commanding Sherift of
Kane County to summon Owen Owens to be and appear, &c., on second
Monday of November next, to answer unto Bushrod W. Ranstead in a plea
ot assumpsit—damages $1000. Return of officer as follows, to wit: “Served
by reading to the within named defendant, October 5th, 1857.”

GEO. E. CORWIN, Sheriff,
By Joxarmaxy Kinarr, Deputy.

“B Certificate of appointment of Jonathan Kimball as deputy Sheriff
by George E. Corwin, Sherift of Kane County, to do and perform all and
singular all matters of business pertaining to the duties of said Sheriff; Dated
2d day of December A. D. 1856.

The foregoing is all the evidence given in the case, the Court thereupon
dismissed the Bill of complaint and dissolved the injunction issued in the
cause, to which decision, Judgment and decree of the Court in dismissing
said Bill and dissolving said Injunction, the compl’t by his counsel at the
time excepted.

The above is an abstract of the Record in this cause, which contains all the
ovidence and proceedings in the suit.
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The plaintiff, Owen Owens, could not contradict the return of
the sheriff in the suit at law.

The return of the sheriff was conclusive upon him, and cannot
be contradicted.

In support of this position the Court is respectfully referred to
the following authorities;

Bouvier’s Institutes, vol. 3, [published 1851,] page 190, par.
9791, where he says—“ As between parties to the suit the return
cannot be traversed, it being conclusive.”  Authorities there cited,
Wilson s Hurst, 1st Pet. C. C. Rep. 441, Diller vs Roberts, 13 of

SUPREME COURT.

. 8. & R. 60, Bott vs Burnell, 11 Mass. 163, Whittaker vs Sumner,

7th Pick. 551, Lawrence vs Pond, 17 Mass. 433, 4 Ohio Reports,
Hill vs Kling, 754, 135. The defendant cannot take advantage of
the falsity of the return in the case in which it is made it is conclu-
sive upon the defendant, so far as proceedings in that suit are con-
cerned, he cannot traverse the truth of it by plea in abatement or
otherwise. Cowen’s Treatise, vol. 1, page 504, 2d edition 3d of
Wend. 202, 204 and 205, also 1&Johnson, 481 and 482/~

9d—Equity will never award a new trial at law except in
cases where manifest fraud is shown, or where great injustice has
been done, nor will a Court of Equity undertake to question a judg-
ment at law. Croft vs Hall, 3d Scammon, 133, 3d Johnson’s Chan-
cery Reports, 275.

The general rule in Equity is that relief will not be granted
against a judgment at law on the ground of its being contrary to
Equity, unless the defendant in the action at law was ignorant of
the facts constituting his defence, while the suit was pending, or
they could not have been received as a defence at law if he permits
judgment to pass against him by neglect, he cannot afterwards seek
relief in equity for a matter which he could have availed himself of
at law, even if a Court of Equity has concurrent jurisdiction with a
Court at Law, and of the subject matter of the defence. Abrams
vg Camp, 3d Scammon, 291 and 292.

Before a Court of Chancery will entertain a bill for a new trial
on the ground of accident, ete., it must appear to the Court that
error was committed by the decision of the Court at Law in mat-
ters of substance. Frink vs McClung, 4th Gilman, 569.

3d.—There was no error in the ruling of the Court in exclud-
ing the testimony of the witnesses offered by the complainant:



' The complainant had not complied with the rules of the Court
in giving the requisite notice. The Court had the right to make
such rules in regard to the admission of parol evidence as he deem-
ed proper in the exercise of a sound diseretion. I think I am war-
ranted in coming to this conclusion by virtue of the first section of
the Act to establish the Court of Chancery. TPurple’s Statute, vol.
1, page 138, sec. 1.

The record in this case does not show that the complainant
sustained any injury by the ruling of the Court, in excluding the
evidence of the witnesses offered by the complainant, for the reason
that it doesnot appear by the Record that the witnesses offered by
ghe complainant could testify to any fact to the benefit of the com-
plainant.

It does not follow as a necessary consequence that hecause the
“compldinant called witnesses he sufiered any injury Wy their being
rejected, as he made no pretence. at the time that he could prove
any faet or circumstance by them pertinent to the issue in this case.

So far as the record shows, the complainant did not offer to
prove anything by said witnesses, neither does it appear that said
witnesses knew any fact, circumstance orthing in relation to the
matter at issue in this case.

The defendant therefore respectfully submits to the Court
whether the complainant has sustained any injuryin the ruling of
the Court below in rejecting said evidence. All of which is res-
pectfully submittee to the Court.

W.D. BARRY, Att'y for Def’t.







SUPREME COURT OF TLLINOT ©
Third Division— April Term, 1859.

OWENS vs. RANSTEAD.
APPELLANT'S POINTS AND AUTHORITIES.

The evidence offered by appellant was improperly excluded.

There was no rule of the court requiring notice to be given that such testi-
mony was co be used. It did not appear of record. The acts of a court can
only be proven by the record. What doth not appear by the record doth not
exist. ; \

Young vs. Thompson, 14 111, 880. Com. Dig. Title Record Letters B & E

Croswell vs. Byrne, 9 John, 287. Elliott vs. Pinrol, 1 Peters, 328.

Moore et al vs. Kline, 1 Penn, 129. 1 Wash. C. C. R., 330.

2. The law says oral evidenge in chancery cases, shall be received under
the same rules and regulations as evidence at common law; the court cannot
by rule set aside this provision of the statute.

Suckly vs. Rotchford, 12 Grat. va. R. 60.
Hinchley vs. Machine, 3 Green 476.

3. The court could not make a rule which changes the general law of
the State, and make that rule operate upon the rights of appellant witheut-
without actual or constructive notice of such rule to him

Holliday vs. Levailes, 1 Scam. 516.
Aiken vs. Webster, 2 Gilm. 416.
2 Har. N. J. 337, 2 Eng. 390.

4. The rule is unjust and oppressive: it would exclude all evidence
discovered within ten days of the term; or submit a part};"\the expense and
trouble of a continuance.

B. C. COOK, For Appellant.
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SUPREME COURT OF ILLINOT *.
Third Division— April Term, 1859.

OWENS vs.- RANSTEAD.
APPELLANT'S POINTS AND AUTHORITIES.

The evidence offered by appellant was improperly excluded.

There was no rule of the court requiring notice to be given that such testi-
mony was to be used. It did not appear of record. The acts of a court can
only be proven by the record. What doth not appear by the record doth not
exist. ;

" Young vs. Thompson, 14 I1I, 880. Com. Dig. Title Record Letters B & E
Croswell vs. Byrne, 9 John, 287. Elliott vs. Pinrol, 1 Peters, 328.
Moore et al vs. Kline, 1 Penn, 129. 1 Wash. C. C. R., 330.

2. The law says oral evidenre in chancery cases, shall be received under
the samé rules and regulations as evidence at common law ; the court cannot
by rule set aside this provision of the statute.

Suckly vs. Rotchford, 12 Grat. va. R. 60.
Hinchley vs. Machine, 3 Green 476.

8, The court could not make a rule which changes the general law of
the State, and make that rule operate upon the rights of appellant without
without actual or constructive notice of such rule to him

Holliday vs. Levailes, 1 Scam. 516.
Aiken vs. Webster, 2 Gilm. 416.
2 Har. N. J. 337, 2 Eng. 390.

4. The rule is unjust and oppressive: it would exclude all evidence
discovered within ten days of the term; or submit a party the expense and
trouble of a continuance.

B. C. COOK, ZFor Appellant.
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deading. On the 98th day of May 1858, a notice was filed with the Clerk of’

said Court, by the complt’s Sol'r, notit'.\\"ing tlie def’t that on the trial of said
cause, and also upon the hearing of the motion to dissolve the Injunction in
said cause, the compl't would introduce the parol evidence of John Owen,
Michael Grant, William B. West, Tthan J. Allen and Joel D. Harvey, ma-
terial testimony in this cause.

" And on said 28th day of May the def’t by Eastman & Barry, his attorneys,
filed a like notice, notifying the compl’t that if admissible he would introduce
the testimony of William IL. Ranstead on the motion to"dissolve the iﬁjun(z-

tion in this cause, and also on trial of the case.
: - : : oh
T :

a

= 6 :
On the 9th dayl})f June, A, D. 1858, the cause came on for final hearing
before Hon. Isaac G. Wilson, presiding Judge of said Court, upon the Bill
of complaint, Answer and Replication and proofs filed in said cause. The
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On the 10th (LIY of June 1858, cmnpl t filed his B 111 of Exceptions, duly
signed and sealed by the Court in which it is set forth:

That on the trial of said cause the compl’t in support of his bill introduced
as witnesses, Michael Grant, William B. West, John Owens, Ethan J. Allen,
and Joel D. ITarvey to testity in this cause. The def’t objected to the intro-
duction of parol evidence on the trial of said cause, upon the ground that no
notice as required by the rules and practice of the Court, had been given of
the complt’s intention to introduce such evidence. Whereupon the compl’t
introduced as evidence the notice to take the parol evidence of said witnesses
filed May 28th, 1858. The Court sustained the deft’s objections and refused
to allow said witnesses to testity in said cause, there being a general rule of
Court requiring parties who intend to offer parol proof on the trial of Chan- .
cery causes (except such 1):11'01 proof as is allowable by the Chancery practise,)
irrespective of the 1)10\1\1()1]5 of the act of TFeb. 12th 1849, to give notice
of the same, ten days previous to the first day of the Term. But such rule
had never been entered upon the Records of the Cowrt, but had been an-
nounced orally from time to time during the progress of business in open
Court. To which ruling and decision of the Court in refusing to allow said

‘witnesses to testity, the compl’t by his Sol’r at the time excepted.

The compl’t then introduced as evidence the summons issued in the case
of William B. West against Owen Owens, dated the 11th day of Oct., 1857,
and the officer’s return thereon, which said return is as follows, to wit: “Ser-
ved by reading to the within nam(\d Owen Owens, Oct. the Sth, 1857, and
at the same time 1 delivered to said defendant a certified copy of the dec-
laration on file.” GEO. CORWIN, Sheriff,

By J. Knmacr, Deputy.

The defendant then introduced the deposition ot Jonathan I{imball, which
is in substance as follows: Age 30 years, occupation, constable and deputy
Sherift of I{ane County—know the parties—was deputy Sherift, appointed
by Geo. E. Corwin, Sherift of Kane County, have been since 1st of Decem-
ber 1856. Was acting as such deputy during the months of October and
November 1857. - Have seen the paper hereto attached marked “A”—first
saw it in September 1857. I received said paper trom E. J. Allen, deputy
Sheriff in September, and read it to Owen Owens on the 5th day ot October
1857, and made the return on said paper—and such return was in accordance
with the facts. I acted as deputy Sheriff in serving said summons. Owens
stood in a position to hear said summons unless deaf. Think Owens said
that B. W. Ranstead had no just claims against him, or words to that effect.
At the time I served said paper on Owens, I told him it was a separate affair
from another paper which I served on him at the same time. I went to the
residence of Owens three times before I got service. The first two times his
family said he was in Chicago. On cross examination witness stated that at
the time of serving the summons in favor of Ranstead against Owens, I had
another summons in favor of William B. West, and a certified copy of the
declaration which I gave him—it was a twenty days’ summons; the time of
service had run out—told him I thought he could do as he pleased about an-
swering it. . Did not read the West summons to Owens—have had no other
processes against Owens other than the above, except an Execution from
Cook Co.” Did not see Owens or serve any process on him after said 5th day
ot October, up to the sitting of the November Term of Court 1857. Served
but one Summons on Owens on said 5th day of October 1857, and in that
Bushrod W. Ranstead was plaintiff. Gave Owens a certified copy of the
declaration in West’s case, but did not read the summons—did not make




such a return to the Clerk of the Court, and don’t know whether there was

any return on it or not—don’t think I even requested any one to make it for

o6~ me. Owens was on his farm at South of his barn when I served said sum-
mons on him, was one man there whom I didn’t know, at work with Owens,
handed him the declaration at same time and place—the man was then there,

7 some 40 or 50 feet off—was there with Owens about five minutes. The man
referred to was not out of sight any of the time.

: TGN 5 551

s itis Ty appoint-

ad ) 3 .
I asked compl't if his name was Owen Owens, he said yes. Owens is blind
I think in one eye. ITave seen compl’t since the service of process as stated.
I recognised him by his peculiar eye. At the time I served said summons
on Owens, I told him that Bushrod W. Ranstead had sued him, and was

%g{ plPfin the summons T read him—he was about three feet from me when I

read the summons.  Owens did not exhibit any symptoms of deafness.

“A”. Circuit Court Summons of Kane County, commanding Sherift of
Kane County to summon Owen Owens to be and appear, &c., on [second
Monday of November next, to answer unto Bushrod W. Ranstead in a plea
of assumpsit—damages $1000. Return of officer as follows, to wit : “Served
by reading to the within named defendant, October 5th, 1857.”

GEO. E. CORWIN, Sheriff,

By Joxarmaxy Knmarr, Deputy.

M The foregoing is all the ehidence given in the casey the Court thereupon
dismissed the Bill of ('mn/l}laint and dissolved the injunction issued in the
cause, to which decision, Judgment and decree o the Court in dismissing
said Bill and dissolving said Injunction, the mml»l't by lis counsel at the

time excepted. a2 a/f/f.uy(_wi L g &
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of a plea of)‘respuss/
on the case upon promet whereas the said Defendant . _herctofore, fo wit : on the. . .20

_/./,\_/ ______ day of. (£ Flaliel SR SR in the year of our Lord one thousand eight hundred and
& _/7/T.€~z'_ V.. at.Cneags. & %K//_ TR0, - . _ Aot : %k the County of Kane and State of!
‘ Ilfino{s/,/l/nade_@_-_cel't'nin note in writing, commonly called a Promissory Note, bearing date a certain

day and year ﬂl%in m ntim/)c%l %ﬂ/w (1-1‘\;:51(] year last aforesaid, and then and there delivered the
said Note, to L HuL7v2L. Augliar

, . J
0/ . 5 5o o % Nl
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/7 Byrwhich said Note, the said Defendant__then ang there })rgxniso;],m pay, A e e /%«ZLM./
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BY REASON whereof, and by force of the statute in such case made and provided, the said Defendant.
became liable to pay to the said Plaintifi. _the said sum of money in the said Note specified, according to
the tenor and effect of the said Note; and being so liable, the said Defendant__in consideration thereof,
afterwards, to wit, on the same day and year, and at the place aforesaid, undertook, and then and there faith-
fully promised the said Plaintiff- _well and truly to pay unto the said Plaintiff__the said sum of money in
said note specified, according to the $énor gnd effect of the said Neate. ,y/,\n,gl_\)'lleroas, also, the said Defend-
:u)/_]uﬂ:erwardsA t /ﬂt on the. L1 2V . ____ .~--day of_ 2 A4 AT SN D /_V(.;;_ g e
 erenas taa 410 &W/{FZ%M s e afiganid. . and o L
indebted to the said Plaintiff. - in the sum of. Ghva Zhndawdo. .. ... Dollars for goods
..................... Dollars for work then and=there deone, and materials for the sgme, provided by the
Plaintiff. _for the said Defendant. _at. Za4_request; and in the sum of. .27 . _/2tmasnus/V. __Dollars,
for money then ?:Eham lent py the Plaintiftf_ _to the said Defendant_ -at.M_request; and in the sum
of. (. é AL G AL et 5 2 Dollars for money then and-there paid by, the Plaintiff, _for

'

the use of the said Defendant._at. 417 request; and in the sum of. . act.. _(?—_V_mw 1274/ 24V
Dollars for money then and=therp received by the Defendant__for the use of the Plaintiff: and in the sum
ot‘--@?v:[_ 8 %MM -Dollars for interest then due from said Defendant. _to said Plaintiff. _for
the loan and forbearance of larger sums of money before then by the said Plaintiff. loaned and advanced to
the said Defendant. at_4 ¢ _vequest ; and in the sum of. (220 & H 1210 cr7:72 __Dollars for money
found to be due from the said Defendant. _to the said Plaintiff. _upon account then and there stated between
them.  And iy consideration of. said indebtedness the Defendant . _then and there promised the Plaintift-
to pay.._fuaect __the several moneys aforesaid upon request.

NEVERTHELESS, the said Defendant__(although often requested, &e., to wit: on the day when
the said Note becamg duc and payable, according fo the tenor and cifect thereof, and oftentimes since, to
wit: at the plnc{gifiﬁ)resuid,) ha._not yet paid the said several sums of money above mentioned, or any or
cither of them, or any part thereof, to the said Plaintiff_ _but to pay the sanie or any part thereof, to the said
Plaintiff_ _the sajid Defendant . ha:_hitherto altogether refused, and still doz-refuse, to the damage of the said
Plaintiff. .of. .ozt . ldtortemes . Dollars, and therefore the said Plaintiff. bring__suit, &e.
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Owex OWENS, l—
gk}
Busnrop 'W. RANsTEAD. $

The plaintiff, Owen Owens, could not contradict the return of

the sheriff in the suit at law.
The return of the sheriff was conclusive upon him, and cannot

be contradicted.

In support of this position the Court is respectfully referred to

the following authorities;
Bouvier’s Institutes, vol. 3, [published 1851,] page 190, par.
9791, where he says—“ As between parties to the suit the return
cannot be traversed, it being conclusive.”  Authorities there cited,
d W7W%L Wilson ps Hurst, 1st Pet. C. C. Rep. 441, Diller vs Roberts, 13 of
W g5 S. & R. 60, Bott vs Burnell, 11 Mass. 163, Whittaker vs Sumner,
7th Pick. 551, Lawrence vs Pond, 17’ Mass. 433, 4 Ohio Reports,

SUPREMECOURT.

) 52 Hill vs Khng, 754, 135. The defendant cannot take A(lmntqge of
. 79 U+ the falsity of the return in the case in which it is made it is conclu-
‘ % : sive upon the defendant, so far as proceedings in that suit are con-

ﬂ?/ﬂ/ ] 7 oL cerned, he cannot traverse the truth of it by plea in abatement or

otherwise. Cowen’s Treatise, vol. 1, page* 504, 2d edition 3d of
Wend. 202, 204 and 205, also 14 Johnson, 481 and 482. /ZZF

9d.—Equity will never award a new trial at law except in
i . cases where manifest fraud is shown, or where great injustice has
A : been done, nor will a Court of Equity undertake to question a judg-
; ment at law. Cl oft vs Hall, 3d Scmnmdn, 133, 3d Johnson’s Chan-
cery Reports, 27

The gener al rule in Equity is that relief will not be granted
against a judgment at law on the ground of its being contrary to
Equity, unless the defendant in the action at law was ignorant of
the facts constituting his defence, while the suit was pendmrr or
they could not have been received as a defence at law if he permits
judgment to pass against him by neglect, he cannot afterwards seek
relief in equity for a matter which he could have availed himself of
at law, even if a Court of Equity has concurrent jurisdiction with a
Court at Law, and of the subject matter of the dofonoo Abrams
vg Camp, 3d Scammon, 291 and 292.

Before a Court o’r\Ch‘mcely will entertain a bill for a new trial
on the ground of accident, ete., it must appear to the Court that
error was committed by the decision of the Court at Law in mat-
ters of substance. Frink vs McClung, 4th Gilman, 569.

3d.—There was no error in the ruling of the Court in exclud-
ing the testimony of the witnesses offered by the complainant:




‘o

- The complainant had not complied with the rules of the Court
in giving the requisite notice: The Court had the right to make

- such’rules in regard to the admission of parol evidence as he deem-

ed proper in the exercise of a sound discretion. I think I am war-
ranted in coming to this conclusion by virtue of the first section of
the Act to establish the Court of Chancery. _Purple’s Statute, vol.

-1, page 138, sec. 1. 0 0

The record in this case does not show that the complainant
sustained " any injury by the ruling of the Court, in excluding the
evidence of the witnesses offered by the complainant, for the reason
that it doesnot appear hy the Record that the witnesses oftered by
jue complainant could testify to any fact to the benefit of the com-
plainant.

It does not follow as a necessary consequence that hecause the
complainant called witnesses he sufiered any injury by their being
rejected, as he made no pretence at'the time that he could prove
any fact or circumstance by them pertinent to the issue in this case.

So far as the record shows, the complainant did not offer to
prove anything by said witnesses, neither does it appear that said
witnesses knew any fact, circumstance or thing in relation to the
matter at issue in this case.

The defendant therefore respectfully submits to the Court
whether the complainant has sustained any injury in the ruling of
the Court below ini rejecting said evidence. All of which is res-
pectfully submittedto the Court.

W.D. BARRY, Attly for Deft. -
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