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SUPREME COURT OF ILLINOIS,

APRIL TERM THEREOF, A. D. 18684.

RALPH LOCKWOOD, Appellant,
8. Appeal jrom Marshall.
TLISIA S. MILLS ef al., Appellees. |

AFPELLANY’S POINTS AND BRIEF.

The attorneys of appellees failed to show any sufficient authority to
commence tle suit. ‘Lhe languaze of the statute is imperative. -
Scates, Treat, and Black. Stat. 215, sec. 14 and 13.

11.

The court should have suppressed the deposition of Frances Brouse

last filed, on motion, it having no revenue stamp, as required by law of
Congress, to the certificate of the notary. See excise law.

10701

The agreement reforred to in deed from Harris and others to Mills
should bave been produced with deed.



IV.

Tho acknowledgment is insunfficient. The efficer certifies that Lyon
was one of the parties deseribed in the deed.  For aught that appears,

it might have been one of the other partics:

'\V‘

The witness Mrs. Brouse was incompetent. It the title of pluintiffs
should be established as heirs of Cephas Mills, she svould be entitled to
dower; and the hejrs conld not dispute the title of the ancestor as .could

a stranger,

W I,

-
The proceedings in county court and the sa'e by Green as adminis-
trator, were enflicient to pass the title in this collateral proceeding.

Bowle’s heirs vs. Rouse, 3 Gil. 419.
Herdman vs. Short, 13 1lls. 60.
Gibson vs. Roll, 17 Ills 92.

Hopkins vs. Wesley, 19 1lls. 113.
Grangang vs. Merkle, 22 Ills. 251
Tridley vs Murphy, 25 lis. 146.
Iveson vs. Loberg, 26 Ills. 179.
Moline, &c, vs. Webster, 26 1lls. 235.
Stone va Kimball, 28 Ills. 93.
Fitzgibbons vs. Lake, 29 Tlls. 177.

We refer to the'last case cited-particulaily, as being in yoint as to the
1 ¥ gin |

effect of such sales in collateral proceedings, and authovities cited in

reported brief in.that case.

VALl

If Green the administrator was, through Parker as agent, a pur-
chaser at his own gale, this would not render the sale void, but only
voidable in equity, at the clection of the cestui gue trus’,

Thorp vs. McCullen, 1 Gil. 614.



VIII.

The court had no more authority to change its own finding, after the
argument of the motion for a new trial, than it would the verdict of a

jury.

I1X.

Plaintiffs took a voluntary non-suit, and on a subsequent day of the
term, and without notice, the court rveinstated the cause.. This was
error. ‘A non-snit is a legal ending of the case, and it can not be
taken off and the cause reiustated without the consent of the defendant.”

McDermaid vs. Earnest, 4 Strobl. 192.
Smith vs. Wilson, 26 Ills. 188.

. BANGS & SHAW.
' Counsel.
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SUPREME COURT OF ILLINOIS.
Third Grand Division.
APRIL TERM, A D.1884.
RALPH LOCKWOOD, Appellant, |

V8. g

ELISHA L. MILLS ET ALS, Appellees. }

APPEAL. FROM MARSHAIX.IL.

DEFENDANT’S BRIEF.

I. The County Court of Marshall County did not have jurisdiction of the sub-

ject matter in decreeing the sale of the Real Estate in controversy, for the reasons
.‘“o wit @

1. The Record of said Court does not show that therc was any evidence or
proof before the Court, as to the residence of deceased, whetler a resident or non-
resident, or whether he left a widow or other relative surviving, there being no
affidavit of facts such as is required by law, to call out the power of the Court in
granting letters of Administration.

9 The Record does not show that Green applied for the appointment ot Ad-
ministrator as a creditor of the Estate, orthat Green was appointed as Public Ad-
ministrator, or that Mills died sntestate, which were essential facts, and their exist-
ence cannot be inferred. Sec. 35, 56, 57, and 58 St. Wills, Purp. St., 1202. Un-
known Heirs of Langworthy vs Baker, 28 Ill. 484. Propst vs. Meadow 13 Ill. 165
—169. sea order of Court appointing Green Administrator (abstract p. 30.)

3. The notice and petition for sale of the Real Estate, disclose the facts, that
Mills was a non-resident, and had no personality in this State, and in that event,
Letters could be issued to no one except the public Administrator. St. Wills, sec.
55. Hence, the Court not having jurisdiction in granting said Letters, the order
granting the same and all the subsequent proceedings of the Court in the premises
were absolutely void. Taller on Executors, 128, 3 Term Rop. 125. Griffith vs.
Frazier, 8 Cranch, 9—30. 15 Jolinson, I41. 19 Johuson 33. Pavrdon vs Dywire ct
al, 23 Tl 572.

IT. The said County Court did not have jurisdiction of the persons of the parties
interested in said teal estate in the proceedings for the sale, and the order of sale
and the proceedings of administrator in purnsance thereof were void.
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The notice of the application for said sale by the Administrator is in the words
and figures following, to wit :

“ ADMINISTRATOR’S NOTICE.

Notice to whom it may concern, that the undersigned will make application to
the County Court of Marshall County, at the December Term 1856, to be held at
the Court-House on Monday the first day of Deec. next, for an ordc'zr or decree to
sell the Real Estate of the late Cephas Mills, late of the County of Berrian and
State of Michigan, to pay the debts of said deceased.

Lacon, Sept. 37 1856. W. B. GREEN, Administrator.”

See Record p. 52.

Said notice is insufficient in this, to wit :

1. Tt does not purport to emanate from the administrator of the estate ot Cephas
\Illls, deceased.

. It does not state in what state said County Court of Mdlalldll County is, in
wlnch the petition will be filed non-constat, but that it referred to the County
Court of Marshall County in some other state, seven of them having each a
Marshall County. St. Wllis, sec. 103.

3. The notice does not designate or describe the lands to be sold.

4. The parties ave thereby notified that the petition would be filed Dec. ]st——

&)ﬂle petition was not filed until the 12th of Dec.

5. The notice does not as required by the statute, request “all persons interested
in said real estate to show cause why it should not be sold for the purposes atore-
said.”  St. Wills 103, and further, to the said several ol)iections to said notice,
appeliees refer to 3 Gill, 409. 16 I1l. 226. 19 Il1l. 113. 13 11, 127. 1 Gill, 149. 3
‘Scam, 238, 24 111. 625, 25 Tll. 67. 8 Greenleaf, 542.

IIL. The deerce of the County Court of Marshall County, Illinois, for the sale
.of the Real Estate in question, in addition to the causes above enumerated, was
void for the following additional reasons.

1. An Inventory of the Real and personal property must be made filed by the
-administrator, before or at the time of filing the petition, there was none filed in
this case. St. Wills, sec. 81—108, Ford vs Wallsworth, 15 Wend, 450.

9. The administrator made no just and true account of the personal estate and
debts of the deceased, as required by sec. 103, St. Wills.

3. There is no record, save the recitation in the decree, that any debt was ever
.allowed against the Mills estate by said County or Probate Court—there was no
judgment on or order allowing the note found among the files in the case. 20 I11.
338, 13 111. 127.

4. The record and files in the said case show that the administrator gave no gen-
eral notice for the presentation of claims against the estate, or any other notice,

“as is requived by see, 95, St. Wills.
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5. Neither the record of the County Court, the petition nor the decree, show
that the personalty belonging to the estate was insufficient to pay the debts against
the estate Waston vs Waston, 10 Conn. 77, Whitmore vs Johnson, 10 Humphry,
610. '

6. The decree does not state that there was any proof ot the death of Mills, and
the entire probate record in said case (See transcipt, p. 54—60) including the

decree, (transcipt p.52—53) does not show that there was any proof or evidence

that Cephas Mills had died ¢ntestate, or that notice had been given to'tlhe pdrties

in the Real estate-the said Mills Heirs, the transcript further showing that a part,
if not, all of the appellees were then minors (see appointment of, and answer of
Guardian ad litem —transeript page 51 and 54—60), the evidence, if any such offered,
should have been preserved in the record, and the Court will not presume that such
existed unless it appears of Record 4 Gill. 385. Carr ct al vs Fielden, 18 Ill. 77

Tibbs et al vs Allen, 27 Tll. 129.

The note found among the files of papers in the matter of said estate, and
which appellent insists, was Zke claim allowed against said estate, was at the time
of its presentation barred by the statute of limitations, (see copy of notice, endors-
ment, and affidavit of Green on the back thercof, transcript p. 46)—the note be-
came due June 1st, 1839, more than 17 Years before said administration was
granted, and the notice presented for adjustment and allowance, Heath vs Wills,

__ 5 Pick, 140. 3 Mas, 541. 4 do, 155. McCoy vs Morrow, 18 Ill. 519. Heirs of Lang-
Q\'mthv vs Baker. 23 % 484, 2 Conn. 615.

8. The note in question if presented by and allowed in favor of any one, it was
said Green, the Administrator, and in that case the Court had no jurisdiction to
adjudicate upon the claim, without first appointing some discreet person to appear
and defend in behalf of the estate, as in such case required by sec. 121, St. Wills—
{here was no such person appointed in this case, 16 Ill. 177, Hopkins et al vs
MecCann. 19 111, 133. .

IV. The obtaining of the decree for the sale, and the sale of the land to Parker,
by the Administrator and his confederate, the appellant in this case was an un-
mitigtaed fraud against the estate and the rights of the appellees, and the deed to
Parker therefore void—see the testimony of Charles Parker, and Wm. B. Green
[the administrator] p. 6 abstract and pages 60 and. 61 of the transcript, [the abstract
not stating the same fully]—further the, inadequacy: of price’ for which the land
was sold to Parker —$210, when the evidence shuwed the land to have then been
worth from $1000 to $1600.—the w:mt of any consideration in the deeds from
Green to Parker, and from Parker ‘to Green [sec Parker's evidence], and from
Green to Lockwood, [see Green's ev idence]—the neglect of the Administrator in
not pleading the statute of Limitations against the note, and indeed the entire re-
cord of said proceedings, and the acts and doings of said administrator in the pre-
mises, conclusively prove the fraud as dforesaid; 14 Ill. 874. Rogers vs Brent 5
G)ll 394. Jamison vs Beanblan. 3 S(:am, 113 10 Johnson 4’)7 6 Hn]s, 385.
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That though the rule is well settled that when the orders or judgment of a court
are void, for want of Jurisdiction of the subject matter, or of the person, or on ac-
count of frand, advantage may be taken of the same in collateral proceedings,
herein any right is attempted to be enforced, based on such order or judgment.
Yet appellees refer the Court to the following authorities : Pardon vs Diire et al
23 Ill. 572. Border vs Fitch,.15 Johnson, 141. Mills vs Martin 19 Johnsan, 33,
1 A. K. Marshall, 304.

The decree and deed to Parker being void, the order of the Court, confirming
and approving the sale is of no avail, 8 Cowen, 362. 11 Wend. 652. 19 Ill. 226.

The appellant urges as error in the court below, the changing the original find-
ing after the same had been announced, and motion for new trial argued, and sub-
mitted. In this we submit to to the court, there was no error—the case was tried
by the court, the court in its finding announced that he “found for the Plaintiffs,”
thereupon Defendant moved for new trial, and as an argument, and as the' only
argument submitted, that one of the Plffs. Allen Turner was not seized in fee ot
the land or any part thereof, whereupon the Court announced that he found for the
Heirs at law of said Mills naming them, see page 2 abstract.—the Court had the
right to change, alter or correct any of its findings, orders or judgments at any time
during the same Termn of Court and before the final adjournment thereof, Stahl
et al vs Webster et al, 11 Tl1. 518, O’Connor vs Mullen, 11 Il 59. Frink et al vs

. King, 3 Scammon, 148 2

' The Céurt below did not err, as is ;\llé‘dgcd by appellant, in holding that au-
thority was shown by Appellees’ Attorney to commence the suit. See Power of
Attorney from appellees to S. L. Fleming, one of their attorneys, and his aftidavit,
briefly referred to on p. 1 of abstract, and found in full on pages 2—4 of the Trans-
cript.

Purp St. 50¢, see. 15 Tit. Fject.

There was no error in the proceedings of the Court below, at the Oct. Term, in
vacating the order of dismissal, and voluntary nonsuit, and re-instating the cause
on the dockets, in cownpliance with Plantiffs motion.—the granting or refusing the
motion was entirely at the descretion of the Court, and its decision cannot be ques.
tioned here, or error assgined thereon, Lombard vs Cheever, 3 Gill. 469. Rankin
vs Curtinius, 12 111. 334. The abstrzct is not full on this point, and appellees refey

“the Court to page 13, Transcript, where.it appears that the motion to set aside
nonsuit and reinstate &ec, was based on an affidavit made and filed by S. L. Ilem
ing, which affidavit, theappellant hasnot incorporated in the Transcript, and hence
the appellant cannot here dispute the sufficiency of said aflidavit—and that the
attorneys, Bangs and Shaw appeared, and argued and opposed the said motion.

The appellees do not consider the other errors assngned sufticiently material to
to be particularly mentioned.

The Court by its finding, in effect decided that administrators title set up by de-
fendant Lockwood, was void, of no account, and in this, we think there was no

error.
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SUPREME COURT OF TLLINOIS,

THIRD GRAND DIVISION,

APRIL TERM TI—IEREOP, A. D. 1864.

RALPH LOCKWOOD, Appellant,

vs. : } Appeal from Marshall.
ELISHA L. MILLS ¢ al.y Appellees. |

ABSTRACT OF RECORD.

This was an action of ¢jeetment brought by appellees against the
tenants of .appellant,.and which he was let in to defend to the special
June term, 4. . 1863, of circuit court of Marshall county, for the NWi
Sec. No. 36, T. 30 N,R.1W. 34P.1L

Declaration and notice filed, and defendant ruleq to plead in twenty
days, June 8, 1863. :

Defendants in vacation after June term, at Chambers, moved for g
rule on plaintift’s Attorneys, affidavits and motion having been filed
and given, to produce authority for commencing the suit in the name
of plaintiffs.

Plaintiffs produced a power of attorney to Samuel S, Fleming, one
of the attorneys of rceord, purporting to be signed by all the defendants,
except Allen Turner; and also read the afiidavit of S, L. Fleming, who
swears that he is the duly authorized attorney of plaintiffs ; that the
power of attorncy was procured by lifm for the express purpose of
commencing the suit; that he drew it and forwarded it by mail to
Elisha L. Mills gt Montreal, and was returned in due course of mail,
signed by each of plaintiffs as affiant believes ; that he could not testify
to the signatures of any, except Elisha .1, Mills ; that all the corres.
pondence was had witl, Elisha, and that he bas a contract with parties
touching the prosecution of the suit. '
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Defendant objected to the sufficiency of the authority 3 but the court
held it sufficient and refused to grant the rule, and defendant excepted,
all of which'was preserved by bill of exceptions.

Plea, general issue.

At October term, 1863, plaintiffs enter a motion for continuance,
which is overruled. On same day, on motion of plaintiff, a nolle pros.
is entered.

On motion of plaintiff, the order of non-suit is sct aside, annulled and
vacated, and the cause reinstated, continued.

Jan. T., 1864.

Motion by defendant to suppress the deposition of Francis Brouse
last filed, and overruled. Deposition of same witness first filed sup-
pressed. Ralph Lockwood substituted defendant.

Jury waived and trial by the court.

The court finds ¢ that the .defendant is guilty of unlawfully with-
holding the premises in the plaintiff’s declaration mentioned and de-
seribed, to-wit: * # and doth assess the plaintift’s dumages for the
detention of the same to onc cent. And the court doth find that the
plaintiffs, Elisha L. Mills, Cyrus ML Mills, Cephas Mills, Hannah Mills
and Mary Turner’s title to the said premises is in fee simple.”

Motion for a new trial. Overruled.

Judgment for the possession, and writ of possession awarded, and
exception.

Appeal prayed and allowed.

Bill of exceptions shows, that on trial the following proceedingsiwere
had and evidence offered, &e.:

Plaintiff’s Evidence.

1. Patent from United States to Hezekial Lyons, Josiah L. James
and James H. Harris, dated Nov. 1st, 1839, for lands mentioned in
declaration. Admitted.

2. A deed of conveyance from patentees and wives of James and
Harris to Cephas Mills, for lands mentioned in declaration, dated 3d
Jan., 1837.
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Special warranty, “ subject, nevertheless, to the covenants contained
in certain articles of' agreement, dated 5th October, 1835, made and exe-
cutéd by the parties -to-these presents, together with others therein
named, in relation to lands of which the above described form a part.”

23
One of the certificates of acknowledgment was as follows :
24 -

25 Deposition of Ifrancis Brouse read in evidence showed that the plain-
tfis Mills and May Turner were the only heirs at law of Cephas
Mills, deceascd, who died in Feb., 1842.

30

Defendant proved that witness was wife of Cephas Mills at the time
of his death, and moved to exclude said deposition on the ground of
interest, but the court refused to exclude the same, and defendant
excepted.

Here plaintifls rested.

Defendant read in evidenee the following order of probate court of
Marshall Co.:

“On this day appeared Wm. B. Green, and asks that administration
be appointed upon the estate of Cephas Mills, deceased, and it appear-
ing to the satisfaction of the court that the said deceased departed this
life on or about the —— day of ——, A. . 1842 : It is therefore ordered
by the court, that said William B. Green be and is hereby appointed
administrator of all and singular the goods and chattels, and personal
estate of Cepbas Mills, deceased ; and it is further ordered, that said
Wi B. Green enter into bond in the penal sum of fifteen hundred
dollars, conditioned as the law directs.” The above was admitted
against objection of plaintitt’ that court had not jurisdiction to appoint



31

34

41
42

4

administrator, and the order did not show the essential facts to anthorize
the court fo act. Plaintiff’ excepted.

Defendant then produced and read in evidence the bond, oath aud let-
ters of administration in pursuance of the above appointment, the same
being in the usual form.

Plaintiffs objected.

Defendant read in evidence a decree of the said county court for the
sale of said lands to pay debts, which decrce was obtained by Green, as
administrator. Deeree recites that it appeared to the satistaction of the
court that due notice had been given, &c., and the unknown widow of
deccased was defaulted. G. W. E. Cook was appointed gnardian
ad litem for the unknown heirs of said decearsed.

Answer of minors filed. It further appearing to the satisfaction
of the court, that the petitioner was duly appointed administrator
of the ecstate of Cephas Mills, deceased, and gave bond, and
he was duly qualified according to law, and that there has no assets
come to his hands as such adwministrator, and that there has
been debts proved up .and allowed aocording to law against
said estate, amounting to the sum of five thousand five hundred
and sixty-nine and 75-100 dollars, and which are unpaid, and that said
Cephas Mills died, seized of the following described real estate. Here
follows deecription, and concludes with an order to sell so much of the
real cstate as may be suflicient to pay the debts, on a credit of six and
twelve months, for the purpose of paying the debts. And that he exe-
cute conveyances and take security and report. The same was admitted
under objection of plaintifts.

The report to County Court of sale by-administrator of all the lands
mentioned in decree, was read in evidence, together with a decrce con-
firming sale against the objection of plaintiffs.

Defendant having shown that the original was not in his possession,
power, or control, read in evidence a certified copy of deed from Green,
as administrator, made in pursnance of above sale, to Charles Parker,
which deed recited decice of sale, and other proceedings was in due
form acknowledged, and dated 3d February 1857, and filed for record in
said county February 18, 1857, and included lands in controversy.

Defendant having shown that the original was not in his keeping ov
control, read in evidence, against the objection of plaintiff, a deed of con-
veyance from Charles Parker to William B. Green, ot the lands in con-
troversy, dated March 10th, 1857, and filed and recorded April 10, 1857.
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Defendant read in evidence a deed of conveyance from Wm. B. Green
to defendant, of the lands in controversy, dated February 2d, 1358, Ad-
mitted against objection of plaintiffs.

Defendant rested.
Plaintiffs witness, Henry Cram, testified: Examined papers shown

me, are files in Mills’ estate; am deputy clerk, and have custody of pa-
pers; these were turned over to us by former clerk ; can notsay wheth-

_er they are all the papers which belong to the files, but think they are

all that were turned over to us.

Plaintiffs read in evidence said files, which were;:
1st. Administrator’s Bond.
2d.. Oath of Administrator.

3d. Letters of Administrator, sarie as by defendant, and recites death,
and that decedent had, at time of his death, personal property in this
State.

4th. Note signed Cephas Mills, dated June 1st, 1838, due in twelve
months, for $2,500 payable to order of John E. Mills, endorsed in blank.

5th. Affidavit by Green that note is just, and duo on same, $5052.
6th. Appointment of appraisers, and oath.

7th. Another Administrator’s Bond.

8th. laventory.

9th. Report of appraisers.

10th. Another appointment of appraisers, and their oath.

11th. Report of appraisers.

12th. Petition of Administrator for sale of real estate, filed to De-
cember term, 1856.

13th. Answer by Guardian ad litem.

14th. Affidavit of publication, and copy of notice.
15th. Decree for sale.

16th. Report of sale.
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61

62
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Defendant objected to the reading of each and all the above, on the
ground that the same was incompetent, irrelevant, and immaterial.
Overruled, and exception.

Plaintiffs read in evidence a transcript from the County Court in the
matter of said estate, which is substantially the same as the files read,
and other papers previously in evidence.

Charles Parker testified. Know land in dispute; I bought the land
at administrator’s sale, at the request of Wm. B. Green ; I paid no con-
sideration for the land, and afterwards quit-claimed. Do not know te
whom I quit-claimed. Deed was recorded, and Green paid for recording;
Lockwood kuew of sale. Do not know whether he was here; think
heard Green and Lockwood talking about sale ; I did not buy it for my-
self; I bought it for Green; remember having heard Green and Lock-
wood say they hiad bought some claims against the estate of Cephas
Mills ; this was before the sale ; may have been two or six moaths ; that
was only time I bought land at administrator’s sale ot Gieen.

Witness could recollect nothing abont the number of tracts, descrip-
tion, nor date of deed.

Win. B. Green testitied. Was once:public administrator of Marshall
County, and made sale of land in controversy, as administrator of estate
of Cephas Mills. ‘Charles Parker purchased three pieces of Mills’ land §
Lockwood knew all the facts and circumstances of the sale to Parker;
knew how title was obtained; was interested with me in getting the
title to the property. Lockwood got the note from Mr. Ieers, and
brought it to me. The note was from Mills to his brother ; this is note
I refer to; (same as above). .We were to get the title, dispose of the
land, and divide the profits; I appeared iz County Court asa creditor.
(Shown administrator’s report, in evidence). Signature is not mine; did
not authorize any one to sign it; don’t believe I ever authorized any one
to make the report. Geo. Cook was present at sale; think I made out
memorandum of sale in pencil and gave to Geo. Cook’s father, who was
the county clerk. Did not hand him that as my report; Lockwood and
I talked about the sale matter before the sale; he was not here at time
of sale; Lockwood did not give me anything for the land.

Plaintiffs proved land worth, at time ofsale by administrator, from six
to ten dollars per acre.

The above was all the testimony. Court found for plaintiffs <» fee,
and so entered it as the finding of the court on the judge’s docket.

Motion for a new trial, and for reasons say
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Finding against the law and evidence. Court found the Jee in all
the plaintiffs, when no title was shown in plaintiff Allen Fuller.

After argument of motion for new trial, the court changed its tinding
previously announced, and entered as the finding ot the court, so as to
find the fee in plaintiffs, except Fuller. To all of which defendant ob-
Jected and excepted, and thereupon motion for a new trial wasoverruled,
and exception. Motion in arrest, overruled.

Judgment. Appeal Bond tiled and approved pursuant to order gran-
ting appeal.

Errors Assigned.
1st. Admitting incompetent testimony.
2d. In finding for appellees.

3d. In changing the original finding after the same had been announ-
ced, recorded, and motion for a new trial argued and submitted.

4th, In overruling motion for new trial.
5th. In overruling motion in arrest of judgment.

6th. In holding that authority was shown by attorneys to commence
suit. '

7th. In not excluding deposition of Francis Brouse.

8th In overruling appellant’s motion to suppress deposition of Francis
Drouse, last filed.

9th. In reinstating the cause on the docket, and in vacating the order
of dismissal and voluntary non-suit.

10. Judgment was for appellees, when it should have been for appel-
lant.

BEANGS & SHAW.
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