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STATE OF ILLINOIS, WHITESIDE COUNTY.

Error to the Supreme Court, 3d Division, from Whiteside County.
April Term, A. D. 1863.

Tuomas GUFFIN, Dk:pem:,—vs.—(iumm\ & Cricaso

Uxniox R. R. Co., 1):W%MW<

This action was brought by- (1:&%@0!' to recover of the

Company the.value of a colt killed, as was alleged by the gross negli-
gence of the Company’s servants in running a train on said Company’s
road. The evidence shows the colt to have been killed in May, 1861,
within the limits of the town of Morrison, between two streets of said
town, upon the depot grounds of the Company and but a few rods
west of the depot. - It also shows that the train was going east, was
behind time, was running about twice as. fast as usual, and that no
bell was rung or whistle sounded until within a few feet of the first
street, and from 30 to 60 fect from the place where the colt was struck,
and that the rate of speed was such that the train could not, or atleast
did not, stop at the usual place of stopping, but run past. On this evi-
dence all the instruction asked by the Company’s counsel being given
by the Court, the jury rcturned a verdict in favor of defendant, for
$50, and the Company vring the case to this Court by writ of error.

Now as there was no exception taken to the admission of any of the
testimony, and all the instructions asked by the Company’s counsel
were given and but two given for < rwhich are unob-
Jectionable, the only question which arises is, is the verdict of the jury
in this case so manifestly unsupported by the evidence and contrary to
law, as to call for or warrant a reversal of the judgment by this court ?

That this judgment ought not to Le reversed on the ground that the
verdiet was contrary to evidence needs no argument, for it is only
where the verdict of the jury strikes the wmind at first blush as palpabdly
and manifestly contrary to the evidence that the court will reverse it.
Dawson vs. Robbins, (5 Gil. 72;) Johnson vs. Moulton, 1 Scam. 532.
“When there is a contrariety of evidence on both sides and the facts
and cireumstances, by a fair and reasonable intendment will warrant
the inference of the jury, the court will reluctantly, if ever, disturh
their verdiet,” &e.  Lowry vs. Orr, (1 Gil. 84.) In this case there can
be no doubt that the preponderance of evidence is in favor of the ver-
dict, and it ought not to be disturbed upon this point.
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The court at the request of Company’s counsel, instructed tle jury
that if plaintift’s colt was running atlarge, &e. plaintiff could not recover
unless he showed gross negligence on the part of the Company. It
must then be taken as found by the jury that there was gross negli-
gence on the part of the Company, and that such negligence was the
cause of the injury complained of. This was a case for the jury to decide.
Pierce on R. R. Law, page 282 and case cited, and the evidence is am-
ply suflicient to warrant this finding. For, 1st, It was gross negligence
to omit to ring the bell or blow the whistle as enjoined by statute.
Upon this point there are four witnesses who swear positively that no
Vell was rung till after the colt was struck, and no whistle blown till
near the first crossing and about from 30 to 60 feet from the place
where the_colt was struck, one ot them (Trauger) lives 100 yards west
of crossing and was at his house when the tram passed, one (Johnson)
saw the colt when struck and one (Eves) remarked it to others
at the time that no Dbell was rung, and one (Spears) heard but one
toot just at the crossing. To oppose this testimony there are but two
witnesses, employees of the Company, and who admit that the regula-
tions of the road are such that ifit be shown they have omitted to ring
or blow they will be discharged. As the jury were judges of the ered-
ibility of witnesses is it not apparent, that no exception ought to he
taken to their finding and that no warning was given as required by
statute? That such omission was gross negligence, is seen from the
tact that the train was approaching a-town where the road is ecrossed
by at least two streets, and where for the convenience of the Company
the usual precautious to keep the track clear, such as fences, eattle
guards, &e., have been dispensed with ; it was behind time and going
at an unusual rate of speed. It was clearly the duty of those who had
charge of the train to be the more cautious, as there was greater lia-
bility to accident. The question of negligence is a relative one de-
pending upon circumstances. What would be but slight negligence or
none at all in running a train on the prairie where the road is fenced,
might be gross negligence in running through a town or city where no
fence is kept, and where streets cross the road with but little distance
between them. To run into atown this way without ringing or blowing
is a clear case of gross negligence on the part of the Company. This
is the more apparent from the fact that there was nothing to prevent
cattle coming on the track at that place, and in view of that more care
was required of the Company. In the case of Sullivan vs. Philadelphia
& Reading R. R. Co., 30 Penn State 234, where the engine struck 1
cow that was on the track, &e., the Court sny—¢“If cattle were in the
habit of coming upon the road at that place, or if there was nothing
to prevent them, it was a contingency that the Company were bound
to anticipate and provide against.”

True, this was a case where the safety of a passenger was con-
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cerned, yet if the fact that there was nothing to prevent cattle coming-
on the track imposed new obligations in the one case it must in the
other, for thesc obligations were imposed by reason of the increased
liability to accident, requiring greater diligence, and making what ,
would otherwise be slight, to become gross negligence. A failure to .
ring or blow makes aprima facie case of negligence in any case. 13th
IIL., 549.i ~As more than ordinary care was required of the Company,
in running into a town of this kind, it is clear that the failure to ring
and blow in this instance was gross negligence on the part of the
Company, and the jury were right in so finding, and such finding
ought not to be disturbed.

ond. There was gross negligence shown in the rate of speed at
whieh this train was running.  And here, too, the jury were instruct-
ed “that defendaut was not bound to run its trains atsuch a rate of
speed as to prevent injury to the colt, but had the vight to run its trains
at such a raie of speed and at such times as may best suit theiv con-
venience, consistent with the safety of passengers and freight,” and as
the jury found defendant guilty, they must be held to have found the
rate of speed on that occasion inconsistent with such safety, and the
Company gailty of gross negligence in that pactienlar, aud unless this
finding is entively unsupported it ought not to be disturbed. Here,
again, there is a contraviety of evidence, four witnesses against two,
the former swear that the train was going “15 or 20.miles an hour,”
“wice as fast as usual,” “very fast,” “and so fast that it could not be
stopped at the usual stopping place,” &e. Now when we consider,
as the evidence shows, that this rate of speed was kept up through an
incorporated town, over two street crossings, near to and on the depot
grounds where the trains regularly stop, and where; as a matter of
fact, it usually and necessarily 1uns at a much lower rate of speed, one
can easily sce that the finding of the jury was correct. The liability
of meeting with obstructions is greatly increased by the absence of
fences, cattle guards, &e., and the passers upon the two streets, henga
the rate of speed should have been correspondingly lower, and a fail-
ure to adopt this course was a gross negligence on the part of the
Company.

Again, it appears by witness Spears, that, had the teain run at the
usual rate of speed the colt could have escaped.

Now when a customary and usunal rate of speed has been established
any one has a right o agt upon his knowledge of the fact, and negli-
gence cannot be imputed to him it he acts upon such knowledge difter-
ent from what he would under other circumstances. The defendant in
error knows that a low rate of speed in running into the village is usual
and necessary to the safety and convenience of the trains and persons
crossing the road, while out of the village the road is fenced and no
danger can be apprehended and no negligenee can be imputed.  But
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double therate of speed and it is another case.  Who now is guilty of
negligence, he who has acted upon the established rate of speed, or he
who has without warning changed the whole aspect of the question ?

8d. Again, all the care required of plaintiff in order that he may Ye-
coverin a case like this, is “ordinary care” Chicago & Galena U. R. R.
Co.,—vs.—Jacobs, (20th IIL., 478) aad we submit that the Pluiutiﬂ's n
this case did use ordinary care, and that nothing but the unusual and
extraordinary rate of speed of the Company’s train caused the acci-
dent.

Or suppose it be admitted that there was some ncgligence on the
part of the defendant in error in allowing the colt to run at large, yet
he is entitled to recover, for under the circumstances, his negligence is
only slight, while that of the Company’s is clearly gross, and in such ¢
case plaintiff can recover.  Chicago, Buwlington & Quiney R. R. Co.—
vs.=N. M. Dewy, (26 Tll. 255) and so too in G. & C. U. . R. Co—ys,

A
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—Jacobs, (20 IIl. 496-7) where it is said “whenever it appears that the 4 Q\: Y] :,.T‘
plaintifts negligence is slight as compared with defendants greater or Q \:% |
gross negligence, he must not he deprived of his action.” N O\

4th.  If there is any negligence to be imputed to defendant in en'or,ﬁ E/s Ay
it was the remote and not the proximate cause of the injury complain- T\YT j“é\ ~
ed of, and in such a case plaintiff may recover. Button,—vs.—Iudsony “\Q® ~
River R. R. Co. (18 N. Y. Rep. 248-58) Kerwhacker,—ys.—Cleve- /

land & Cincinnati R. R. Co., 3 Ohio, 172; Id.—vs.—Elliott, 4 Ohio, N
464, and C. IL & D. R. R. Co.,—vs.—Waterson, 4 Ohio, 424 ; Crans-
ton,—vs.—C. II. & D. R. R. Co., 1 Mandy, 193; Trow,—vs.—Ver-\
ment Central R. R. Co., Vermont £87-94. Tn the latter case,the Court say
this seemsnow to be the settled rale in England and in this country,and in
the same decision it defines the use of _the words “proximate
cause” to mean“negligence occurring at the time the injury happened,”
and says that “even had the plain(ift been guilty of positive wrong in <
Placing his horse in the highway, yet the defendants were bound to ex- )
ercise reasonable care and diligence in the use of their road, &e., and
if for want of such care the injury avose, they ave liable.” S
In Kerwhacker vs. €. C. & C. R. R. Co. (3 Ohio, 172,) the court
says “the remote negligence of the plaintift will not prevent his recov-
ering for an injury to his property, immediately caused by the negli-
gence of the defendant.” The negligence of plaintift that defeats a
recovery must be the proximate cause of thelinjury.  “Suftering domes- §
tic animals to run at large by means whereby they stray upon unin-
“closed rail road tracks, &e., is not, in general, a proximate cause of }ﬁ
the loss.” If, then, any negligence can be imputed to defendant in error
at all, it was only the remote cause of the injury, and he should Dbe al-
lowed to recover. The defendant in error was in the exercise of his
rights in allowing his colt to run at large, and even were he a trespas-
ser the Company were hound to use ordinary care to prevent injury to
the colt. TLafayette & Ind. R. R. Co. vs. Shimer (6 Ind., 145). (24
Vermont, 438). (5 Denio, 255 and 256). Pierce on American R. R.
Law, 323, This they have failed to do, and under any view that can
be taken of this case the finding of the Jjury was correct, and the judg-
ment should be atlirmed.
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Printed By BeACE & BARNARD, 14 South Clark St.

SUPREME COURT OF ILLINOLS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1863.

Tae GALENA & Cmicaco Union Ramroap Conr-
PANY, Appellant,

vVs.

THOMAS GRIFFIN, Appellee.

ABSTRACT OF RECORD.

This was an action commenced before Joseph M. Gilman, a justice of
the peace, in the county of Whiteside, by the plaintiff against the de-
fendant, to recover damages for the killing of a colt. The justice ren-
dered a jndgment againt the defendant, for fifty dollars, and the defendant

took an appeal to the Circuit Court of said county of Whiteside—which
was there tried, and a verdict rendered against the Company.

PLAINTIFF'S EVIDENCE.

Rec. p. Thomas H. Griffin being first called at the trial, by the plaintiff,
7 in the Circuit Court, testified as follows :
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I know the plaintiff. He is my father. Saw the colt dead by the sonth
side of the railroad. The colt belonged to plaintiff; it was about 11
months old. I saw it five minutes after the cars passed. Don’t know
what it was worth.

Charles J. Johmsom next testified as follows :

Know plaintiff. XKnow that a colt was killed—don’t know that it was
plaintiff’s.  Was sitting in court house—saw the train as it came past
the corn erib—colt started from behind the ¢crib, and went to cross the
track, and was about half way across when cars struck it and pushed it
off. No bell was ringing when I saw them. The train was behind time.
They were going fast—think from 15 to 20 miles an hour—and run past
the usual stopping place. 7 am not acquainted with railroad rate of
speed.  Think they were not running quite so fast as when running be-
tween stations. It was the regular mail train going cast. This is one of
its stations. The track crosses two strects. The colt was struck about
60 feet east of the first crossing, and 150 feet or more west of the second
crossing. The colt, when I saw it, was running from behind a corn crid,
and running diagonally across the track. I saw no other colts with it.

Cross Examined :
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Cross Examined :
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(6)
Defendant’s Instructions.

1. That the mere proof of the killing of the said colt by the servants
or employees of the railroad, is not alone suflicient to entitle the plaintiff’
to recover in this actionj but to entitle him to recover, he must prove
that such killing was by the negligent or wiltul act of the servants or the
employecs of said defendant; and that such killing did not happen trom
the negligence of the plaintift.

2. Tt the jury believe, from the evidence, that the negligence of the
plaintiff contributed in any material degree to the loss of the colt, the

plaintiff’ can not recover for such loss.

3. If the jury believe, from the evidence, that the plaintiff permitted
the colt to run at large within the limits of the village of Morrison, and
that whilst so rnnning at large it strayed upon the railroad track of the
defendant, and on the depot grounds of the defendant, within the limits
of said village, and was there injured, so permitting said colt to run at
large is evidence of such a degree of negligence on the part of the plain-
tiff, as to prevent his recovering in this suit, unless the evidence shows
that the injury to the colt was occasioned by the willtul or grossly negli-

gent acts on the part of the employees of the defendant.

A, That by the laws of the State of [llinois, the defendant is not
bound to fence its track within the limits of the village of Morrison.

5. If the jury believe, from the evidence, that the plaintift’ allowed
lis colt to run at large within the limits ot the village of Morrison, where
the colt was liable to get upon the railvoad track of the defendant, and
that while so running at large, the colt did so stray upon said railroad
track of defendant, on the depot grounds, and was there injured or killed,
the plaintift was guilty of such negligence as will prevent his recovery
in this action, unless the colt was killed by the willful or grossly negli-
gent acet of the defendant.

6. It the jury believe, from the evidence, that the colt was upon the
depot grounds of the defendant, and strayed from there upon the track,
and was there injured, the defendant is not liable for such injury, unless

the plaintitf ias shown, Ly the evidenee, that the colt was killed through
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the willful or grossly negligent act of the servants or employees of the
defendant. The defendant was not bound to run his train at such a rate
of speed as to prevent injury to the colt, but had the right to run the
trains on their road at such speed and at such times as may best suit their
convenience, consistent with the safety of passengers and freight.

7. Positive evidence that the bell was rung, or whistle was sounded,
is entitled to more weight than negative evidence in relation to such facts.

8. If the jury believe, from the evidence, that the colt, when in-
jured, was straying upon the depot grounds and track ot the defendants,
it is not material at what rate of speed the cars were running, within
reasonable limits. The defendants were not bonnd to run their cars with
reference to the safety of stock straying upon the track. The defendants
had a right to run at any rate of specd, consistent with the safety of per-
sons and property righttully thereon. :

Plaintiff’s Imstructiomns.

1. That gross unegligenee is a relative term ; and whether an act be
one of gross negligence or not, depends upon all the circumstances that
surround the act in respect to the time, place and the customary and usu-
al way in which such act is perforined, together with the probabilities
that injury may resals from it, and not whether it be an act of gross neg-
ligence or otherwise, is a question for the jury, in view of all the evi-
dence, in this cause.

2. If the jury believe, from the evidence, that the defendants, at the
time of the killing of the colt, if such killing is proved, were guilty of
aross negligence, and that such negligence was the proximate cause of
the killing, the plaintiff will be entitled to recover, even if he has been
guilty of slight negligence.

Verdict of Jury, for fifty dollars.
Motion for new trial overruled, and exceptions.

Appeal Bond.
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ASSIGNMENT OF ERRORS.

1. The verdict of the jury is contrary to the law and cvidence in

the case.

©. The Court erred in overrnling the motion for a new trial in this

case.

@. The verdict of the jury and judgment of the Court should have

been in favor of the appellant.

APPELLANT'S BRIEF AND POINTS.

All there is in this case, is this : Thomas Griffin, of the town of Mor-
rison, Whiteside county, was the owner of a colt, *‘about eleven months

old,” which he permitted to ran at large, in the streets of the town.

Sometime in the year 1861, as onc of the regular passenger trains of
the Galena and Chicago Union Railroad Company, on one of its regu-
lar trips trom Fulton City to Chicago, was approaching the station, the
colt, which was standing behind a large corn crib, hecame frightened by
the noise, and sprang out, and ran directly in front of the locomotive and
before the train could be stopped or anything done, was run over and
killed.

The bell was ringing at the time; the train running at its usual speed,
and as soon as the colt came in front of the engine, the brakes were ap-
plied, and, so far as can be ascertained from the evidence, not the stiyht-
est particle of negligence or deriliction of duty can be discovered on the
part of the Railroad Company or any of its agents, or employees, in any

way, sl\upe or manner.

Mr. Griffin filed a claim against the company, and on the company re-
fusing to pay, an action was commenced before a justice of the peace—
a trial had, and a judgment rendered against the company.

An appeal was taken to the Cirenit Court, and a trial there took place
before a jury of twelve men ; and they, contrary to all of the evidence
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in the case, and contrary to the instructions of the Court, found a verdict
against the company for fifty dollars.

A motion was made for a new trial, which motion was overruled, and

an appeal taken to this Court.

The amount involved in this case is small, but we think it presents a
case of great wrong and injustice. What more could have heen done

than was done, under the circumstances, we are at a loss to determine.
b b

We respecttully submit to this Court, that the verdict in this case is
directly contrary to the evidence and the instructions, and should be re-
versed. There have been so many of these cattle killing cases betore
the Court, and the law is now so well settled, that argument ox citation

of authorities cannot aid the Court in coming to a conclusion in this case.

The facts are precisely as above set forth, and if this verdict can be
sustained, under the circumstances, then there is no case in which a railroad
company would not be liable for killing animals, whether they came by
accident upon the track, or whether they run recklessly against a passing

Jocomotive.

We think that this case belongs to that category of cases, specitied by
the Court in the case of iggins vs. Lee, 16 I11., 500, in which the fol-
lowing rule is laid down, to-wit: © Where it is apparent, as it is here, that
« the jury must have misunderstood or disregarded the evidence ov instruc-
« gions of the Court, or neglected properly to consider the facts, or over-
«“]ooked prominent and essential points in them, and have failed to do
« gubstantial justice, we are compelled to set the verdict aside and grant
“a new trial.”

A simple examination of the evidence in this case, and instructions
given by the Court, will, we think, show that the Court below erred in
not granting the appellant a new trial ; and that the jury found their
verdict against both the law and the evidence. It is for these reasons
that we .rcspcclfully submit that the judgmeunt in this case should be re-
versed,

ELLIOTT ANTHONY,

Attorney for Appellant.
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