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State of Alitnois, s

TIIRD GRAND DIVISION,

THIRD GRAND DIVISION OF THE

SUPREME COURT, IN AND FOR THE
{ STATE OF ILLINOIS—APRIL TERM,

A.1). 1858.
JAMES HAMILTOR, PerrrioN For MECHANIC'S LIEN.
Appellant,
8.
PATRICK DUNN, AprpPEAL FROM COOK.

Appellee.
MyroN C. Parsons, Solicitor for Appellant.

Eruror ANTHONY, Solicitor for Appellee.

ABSTRACT OF THE RECORD.

1 The plaintiff in the Court below filed his petition therein, on the
twenty-second day of December, A. D. 1857.

PETITION.

o

OF THE JANUARY VACATION TERM OF THE
COOK COUNTY COURT OF COMMON PLEAS,
A. D. 1857.

9 To the Honorable John M. Wilson, Judge, ete.:

IN CHANCERY SITTING.

STATE OF ILLINOIS,

S8.
Coox Couxrty.

The Petition avers:

2 1st. That on the fourth day of November, A, D. 1857, the appellee

3agreed ‘in writing with the appellant to do all plastering, and furnish all
materials and labor requisite for plastering appellant’s house, which agree-
ment is annexed to petition marked exhibit “A.”

3 2nd. That on the fifth day of November, A. D. 1857, the appellee

4 commenced work under the agreement, furnished material, provided men,
and put on laths and one coat of mortar, in all respects as provided in the
agreement, so far as the work was done.

4 38d. That the appellee performed the work as fast as weather and
men would permit, and would have completed the same as specified in the

5agreement, had he not been delayed by cold weather, and prevented by the
appellant from so doing.

5 4th, That the appellee continued the work until about the 13th or
14th day of November, when he was hindered from prosccuting the work
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by cold weather, and by the appellant and persons in his employ, who did
not finish the carpenter’s work as agreed, and that about this time, the

6 appellee was driven away from the premises by the appellant.

6 . 5th, That appellee resumed and continued work until about the
second day of December, A, D. 1857, when he was cjected from the
premises by the appellant, and prevented from prosecuting the work,
though ready, and offering to complete it, in all respects as provided in the
contract,

6 6th. That at the time when the appellec wus ejected from the premises,
he had finished the first coat of plastering in all respects as agreed, ¢ and
“that there is now due to your petitioner (appellee) from the said James
“ Hamilton (appellant) for material furnished and used in the house of
“the said Mamilton, situate on the premises above described, and for
“ywork and labor done and performed on said premises in accordance with

7 ““the agreement made by and between your petitioner and the said James
« Hamilton, the sum of two hundred dollars.”

il “ Your petitioner further sheweth that by reason of the refusal of the

“gaid Hamilton to perform his part of the said agreement according to the

“terms thereof, and by reason of the said Hamilton preventing your peti-

“tioner from performing the said agreement on his part, that he has

“suffered great damages, to wit, the sum of two hundred dollars.”

“ Wherefore your petitioner prays judgment against the said James
“Hamilton for the amount so duc to your petitioner, and that the said
“‘judgment may be a lien upon the premises hereinbefore described, with
“the said house thercon, pursuant to the statute in such case made and

-1

« provided,” and for general relief.

Words in quotation marks copied from petition verbatim.

il The agreement marked, exhibit ¢ A,” provides that the appellee shall
8 do all plastering and furnish all labor and material requisite for plastering
the appellant’s house.

That he shall put on one good coat of mortar, good laths, with two
good coats of whitewash, for twenty cents per square yard; also two coats,
the last o hard finish, for twenty-four.cents per square yard.

The appellant to direct in writing what portion to be hard finish.
First coat to be put on before the fourteenth day of November, A. D. 1857.
Last coats before the twenty-fifth day of November, A. D. 1857.

The appellant not to allow delay on his part to retard the work. “The
gaid work is to be finished in the best and most workmanlike manner, and

g when finished, to be subject to the approval of a competent architect.”

The appellaut to pay for work as follows : one-eighth of whole amount
when first coat is completed, one-cighth of balance when entire work is
completed, and the balance in one hundred and twenty days after com-
pletion of work. Work to be done as fast as men and weather will permit,
and to be commenced on the fifth day of November, A. D. 1857. Words in
quotation marks above are copied verbatim from agreement.

10 Process issued returnable to January Vacation Term, A. D. 1858.

11 Served on the appellant the twenty-third day of December, A. D. 185T.

11 On the thirteenth day of February, A.D. 1858, the appellant appeared
and filed the following Affidavit:
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12 «({00K COUNTY COURT OF COMMON PLEAS.

Fesruary TeErM, A. D. 1858."

“STATE OF ILLINOIS,
Coox Couxty,”

“« JAMES HAMILTON,
ats. PerITION FOorR MEcHaNIC's LIEN.
PATRICK DUNN.”

¢« James Hamilton personally appears, and being first duly sworn,
“deposes and says that he is the defendant in the above entitled suit; that
“he is well acquainted with, and has, for some months last past, well
“known the said Patrick Dunn, the plaintiff in said suit, both personally
¢«and by reputation. That the said Patrick Dunn, according to his own
“statements and admissions made to this affiant on or about the first day
«of December last past, was, and according to the best of his, this affiant’s,
¢ knowledge, information and belief, still is, utterly insolvent, and has no
“goods, estate or effects liable to execution, wherefrom such costs, or any
“part thereof, as the said Patrick Dunn may be decreed or adjudged to
“pay in the above entitled cause, can be made, levied or satisfied. This
“affiant further says that he has, as he is informed by his counsel and
“vyerily believes, a good, full and sufficient defence to the above entitled
“suit on the merits thereof, and that his proceedings in this behalf are not
*in any manner interposed or intended to delay or retard the trial of the
“same. This affiant therefore prays that a rule may be entered in the
13 “above entitled cause, requiring the said Patrick Dunn within such time as
“the Court, in its discretion, shall see fit, to file good and sufficient security
¢ for such costs as may accrue therein, and in default thereof, that said suit
“‘may be dismissed, according to the form, force and effect of the statute in

“such case made and provided.”
The foregoing affidavit is copied verbatim from the record.
14 The appellant moved for security for costs, on the foregoing affidavit,
on the thirteenth day of February, A. D. 1858.

14 On the twenty-fifth day of February, A.D. 1858, the appellee filed the
following Affidavit :

“«STATE OF ILLINOIS,
Coox County.” el

14 «Patrick Dunn, of said County, being duly sworn, deposes and says
“that he is a mason by trade, and that James Hamilton, the defendant in
15 “ this suit, is justly indebted to this deponent in a large sum of money, to
“wit, the sum of about two hundred dollars, for work, labor and services
“done and performed by this deponent for said Hamilton, and that said
¢ guit herein was commenced against said Hamilton to recover said sum of
“moncy, that this deponent is not insolvent although a poor man, and that
«if said Hamilton would pay this deponent what is justly his due, he could
«pay all the debts he owes in the world. This deponent further says that
“he does not know what the costs of the Court in his case may be, but that
«if they do not amount to a large sum of money, he will be able to pay
¢ them without difficulty, especially if said Hamilton pays him what is now
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“justly his due. This deponent further saith that he is now and has been
« for about a year a resident of the City of Chicago, and that he has no
« other residence whatever. And further this deponent saith not.”

Words in quotation marks copied verbatim from the record.

16 On the twenty-sixth day of February, A. D. 1858, the Court overrnled
the motion for security for costs, the cause having been then called for
trial, and granted motion of appellee that petition be taken pro confesso,
for want of answer, and that a jury be forthwith impanelled to assess the

damages. Voramulsd az‘pkdlmdi enoh ok o frone 15 file (i oaudwor nadtBaldin |

17 On same day, cause submitted to the jury, who returned their verdict
on the twenty-seventh day of February, A.D. 1858, and assessed the
appellee’s damages at one hundred and ninety-four dollars.

17 On the twenty-seventh day of February, A.D. 1858, the appellant

18 moved to set aside the default, assessment of damages, and for leave to file
his answer. Motion overruled, and decree rendered for appellee.

18 Appeal prayed by appellant.

19 Leave given to file bond in ten days from the twenty-seventh of Febru-
ary, A. D. 1858. Leave to file exceptions till the fifteenth day of March,
A.D.1858. Bond filed on the sixth day of March, A. D. 1858.

21 On the thirteenth day of March, A. D. 1858, leave to file exceptions
extended to the twenty-second day of March instant.

22 On the twentieth day of March, bill of exceptions filed.

22 EXCEPTIONS.

26 1st. 'That “the said Court, upon hearing the foregoing affidavits read,
“there being no other or further evidence adduced by the said parties to
“gupport or resist said motion” (motion for security for costs), then and
« there overruled the same,” etc. Verbatim from the record.

26 9nd. That the Court granted appellee’s motion for a decree pro con-
fesso, and overruled appellant’s cross-motion for leave to file his answermMamz-

27 3d. That the Court overruled the motion of the appellant to set aside
the assessment of the jury, and the decree pro confesso, and for leave to

file his answer.
27 4th. That the Court overruled the motion of the appellant to set aside

assessment of the jury.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, A.p. 1859.

JAMES HAMILTON,

vs. Appeal from Cook Common Please,
PATRICK DUNN.

POINTS FOR APPELLANT.

The points I make in this case are:

ik

That the affidavits showed a state of facts which entitled the defendant
below to security for costs.

The statute has authorized—indeed requires the court to order such

complainants as Dunn to give security for costs.
Cooke Stat., p. 244, Sec. 2.

e

Upon determining this preliminary question, the defendant below had
a legal right to file his answer, which he smmediately offered to do, and

to make his defence to the complaint.
See Cooke Stat., p. 140-1, Secs. 15, 18, 22, 34.

I shall not attempt to hunt up authorities upon a proposition so plain.
[ndeed, I doubt whether an authority can be found ; for, I confess that
the annals of civil jurisprudence have not a parallel case of a court’s hav-
ing flatly and simply denied a party a right to make a defence to a suit
where he was not in default as to time, but was, and had been, diligently
pressing his equitable rights.

T am as much at a loss to find out any justice in this proceeding as I
am to see the motive that prompted the denial of defendant’s right.

W. B. SCATES, for Appellant.

T ——
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State of Jllinois, }ss,

THIRD GRAND DIVISION,

THIRD GRAND DIVISION OF THE
STATE OF ILLINOIS—APRIL TERM,

SUPREME COURT, IN AND FOR THE
A. 1. 1858.

JAMES HAMILTON,
Appellant,

vs.
PATRICK DUNN,
Appeliee.

PETITION FOR MECHANIC'S LIEN.

ArprEAL FrROM CoOOK.

MyroN C. Parsons, Solicitor for Appellant.

ELLior AntHONY, Solicitor for Appellee.

ABSTRACT OF THE RECORD.

1 The plaintiff in the ‘Court below filed his petition therein, on the
twenty-second day of December, A. D. 1857.

o

PETITION.

OF THE JANUARY VACATION TERM OF THE
COOK COUNTY COURT OF COMMON PLEAS,
A. D. 1857.

9 To the Honorable John M. Wilson, Judge, ete.:

IN CHANCERY SITTING.

STATE OF ILLINOIS, -
Coox CouNTY. :

The Petition avers:

2 1st. That on the fourth day of November, A. D. 1857, the appellee

3agreed in writing with the appellant to do all plastering, and furnish all
materials and labor requisite for plastering appellant’s house, which agree-
ment is annexed to petition marked exhibit “A.”

3 9nd. That on the fifth day of November, A. D. 1857, the appellee

4 commenced work under the agreement, furnished material, provided men,
and put on laths and one coat of mortar, in all respects as provided in the
agreement, so far as the work was done.

4 3d. That the appellee performed the work as fast as weather and
men would permit, and would have completed the same as specified in the

5agreement, had he not been delayed by cold weather, and prevented by the
appellant from so doing.

5 4th. That the appellee continued the work until about the 13th or
14th day of November, when he was hindered from prosecuting the work




RS R R R BRI IR TR TR e

2
=

by cold weather, and by the appellant and persons in his employ, who did
not finish the carpenter’s work as agreed, and that about this time, the
6appellee was driven away from the premises by the appellant.

6  6th. That appellee resumed and continued work until about the
second day of December, A.D. 1857, when he was ejected from the
premises by the appellant, and prevented from prosecuting the work,
though ready, and offering to complete it, in all respects as provided in the
contract.

6 6th. That at the time when the nppe]iee was ejected from the premises,
he had finished the first coat of plastering in all respects as ugreed, * and
‘“that there is now due to your petitioner (appellee) from the said James
‘““ Hamilton (appellant) for material furnished and used in the house of
“the said Hamilton, situate on the premises above described, and for
“work and labor done and performed on said premises in accordance with

7 “the agreement made by and between your petitioner and the said James
“ Hamilton, the sum of two hundred dollars.”

i “Your petitioner further sheweth that by reason of the refusal of the
‘““said Hamilton to perform his part of the said agreement according to the
“terms thereof, and by reason of the said Hamilton preventing your peti-
“tioner from performing the said agreement on his part, that he has
‘“suffered great damages, to wit, the sum of two hundred dollars.”

7 “ Wherefore your petitioner prays judgment against the said James
¢ Hamilton for the amount so due to your petitioner, and that the said
‘“judgment may be a lien upon the premises hereinbefore described, with
‘““the said house thereon, pursuant to the statute in such case made and
¢ provided,’’ and for gencral relief.

Words in quotation marks copied from petition verbatim.

7 The agreement marked exhibit ¢ A,” provides that the appellee shall

8 do all plastering and furnish all labor and materiul requisite for plastering
the appellant’s house.

That he shall put®n one good coat of mortar, good laths, with two
good coats of whitewash, for twenty cents per square yard; also two coats,
the last a hard finish, for twenty-four cents per square yard.

The appellant to direct in writing what portion to be hard finish.
First coat to be put on before the fourteenth day of November, A. D. 185T7.
Last coats before the twenty-fifth day of November, A. D. 1857.

The appellant not to allow delay on his part to retard the work. ¢The
said work is to be finished in the best and most workmanlike manner, and

9 when finished, to be subject to the approval of a competent architect.”

The appellant to pay for work as follows: one-eighth of whole amount
when first coat is completed, one-eighth of balance when entire work is
completed, and the balance in one hundred and twenty days after com-
pletion of work. Work to be done as fast as men and weather will permit,
and to be commenced on the fifth day of November, A. D. 1857. Words in
quotation marks above are copied verbatim from agreement.

10 Process issued returnable to January Vacation Term, A. D. 1858.

11 Served on the appellant the twenty-third day of December, A. D. 1857.

11 On the thirteenth day of February, A. D. 1858, the appellant appeared
and filed the following Affidavit:
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12 «('00K COUNTY COURT OF (OMMON PLEAS.
Fesruanry TeryM, A. D. 1858."

« STATE OF ILLINOIS,
Coox County,” REe

“ JAMES HAMILTON,
ats. PETITION FOR MECHANIC'S LIEN.”
PATRICK DUNN.”

« James - Hamilton personally appears, and being first duly sworn,
“deposes and says that he is the defendant in the above entitled suit; that
“he is well acquainted with, and has, for some months last past, well
“known the said Patrick Dunn, the plaintiff in said suit, both personally
“and by reputation. That the said Patrick Dunn, according to his own
«“gstatements and admissions made to this affiant on or about the first day
“of December last past, was, and according to the best of his, this affiant’s,
“knowledge, information and belief, still is, utterly insolvent, and has no
“goods, estate or effects liable to execution, wherefrom such costs, or any
“part thereof, as the said Patrick Dunn may be decreed or adjudged to
“pay in the above entitled cause, can be made, levied or satisfied. This
«affiant further says that he has, as he is informed by his counsel and
“yerily believes, a good, full and sufficient defence to the above entitled
“suit on the merits thereof, and that his proceedings in this behalf are not
*in any manner interposed or intended to delay or retard the trial of the
“same. This affiant therefore prays that a rule may be entered in the

13 ““above entitled cause, requiring the said Patrick Dunn within such time as
“the Court, in its discretion, shall see fit, to file good and sufficient security
% for such costs as may accrue therein, and in default thereof, that said suit
“may be dismissed, according to the form, force and effect of the statute in
“such case made and provided.”

The foregoing affidavit is copied verbatim from the record.

14 The appellant moved for security for costs, on the foregoing affidavit,
on the thirteenth day of February, A. D. 1858.

14 On the twenty-fifth day of February, A.D. 1858, the appellee filed the
following Affidavit :

“« STATE OF ILLINOIS,
Coox County.” BSe

14 ¢« Patrick Dunn, of said County, being duly sworn, deposes and says
“that he is a mason by trade, and that James Hamilton, the defendant in
15 ¢ this suit, is justly indebted to this deponent in a large sum of money, to
“1it, the sum of about two hundred dollars, for work, labor and services
“done and performed by this deponent for said Hamilton, and that said
“guit herein was commenced against said Hamilton to recover said sum of
“moncy, that this deponent is not insolvent although a poor man, and that
¢ if snid Hamilton would pay this deponent what is justly his due, he could
“pay all the debts he owes in the world. This deponent further says that
“he does not know what the costs of the Court in his case may be, but that
“if they do not amount to a large sum of money, he will be able to pay
¢ them without difficulty, especially if said Hamilton pays him what is now




4

“justly his due. This deponent further saith that he is now and has been
“for about a year a resident of the City of Chicago, and that he has no
“other residence whatever. And further this deponent saith not.”

Words in quotation marks copied verbatim from the record.

16 On the twenty-sixth day of February, A. D. 1858, the Court overruled
the motiou for security for costs, the cause having been then called for
trial, and granted motion of appellee that petition be taken pro confesso,
for want of answer, and that a jury be forthwith impanelled to assess the

damages Wrvoukd. afepdlant? ('/\‘Ofl-Wﬂ{uT.\A for bowe 1 %J.-. in Gyt ol 0w,

17 On saume day, cause submitted to the jury, who returned their verdict
on the twenty-seventh day of February, A.D. 1858, and assessed the
appellee’s damages at one hundred and ninety-four dollars.

17 On the twenty-seventh day of February, A.D. 1858, the appellant

18 moved to set aside the default, assessment of damages, and for leave to file
his answer. DMotion overruled, and decree rendered for appellee.

18 Appeal prayed by appellant.

19 Leave given to file bond in ten days from the twenty-seventh of Febru-
ary, A. D. 1858. Leave to file exceptions till the fifteenth day of March,
A.D. 1858. Bond filed on the sixth day of March, A. D. 1858.

21 On the thirteenth day of March, A. D. 1858, leave to file exceptions
extended to the twenty-second day of March instant.

22 On the twentieth day ‘of March, bill of exceptions filed.

22 EXCEPTIONS.

26 - 1st. That “the said Court, upon hearing the foregoing affidavits read,
“there being no other or further evidence adduced by the said parties to
‘“support or resist said motion” (motion for security for costs), then and
‘“ there overruled the same,” ete. Verbatim from the record.

26 2nd. That the Court granted appellee’s motion for a decree pro con-

fesso, and overruled appellant’s cross-motion for leave to file his answermm:

27 3d. That the Court overruled the motion of the appellant to set aside
the assessment of the jury, and the decree pro confesso, and for leave to
file his answer. -

27 4th. That the Court overruled the motion of the appellant to set aside
assessment of the jury.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, A.p. 1859.

JAMES HAMILTON,

8. Appeal from Cook Common " Please.
PATRICK DUNN.

POINTS FOR APPELLANT.

‘The points I make in this case are:

1.

That the affidavits showed a state of facts which entitled the defendant
below to security for costs.

The statute has authorized—indeed requires the court to order such
complainants as Dunn to give security for costs.
Cooke Stat., p. 244, Sec. 2.

11.

Upon determining this preliminary question, the defendant below had
a legal right to file his answer, which he 7mmediately offered to do, and
to make his defence to the complaint.
See Cooke Stat., p. 140-1, Secs. 15, 18, 22, 34.

I shall not attempt to hunt up anthorities upon a proposition so plain.
[ndeed, I doubt whether an authority can be found ; for, I confess that
the annals of civil jurisprudence have not a parallel case of a court’s hav-
ing flatly and simply denjed a party a right to make a defence to a suit
where he was not in default as to time, but was, and had been, diligently
pressing his equitable rights.

T am as much at a loss to find out any justice in this proceeding as I
am to see the motive that prompted the denial of defendant’s right.

W. B. SCATES, for Appellant,
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State of Jllinois, }Ss,

THIRD GRAND DIVISION,

THIRD GRAND DIVISION OF THE
STATE OF ILLINOIS—APRIL TERM,,

SUPREME COURT, IN AND FOR THE
A. 1. 1858.

JAMES HAMILTON, PrriTioNn For MEecHANIC'S LIEN.

Appellant,
V8.
P‘E};ﬁgﬁ DUNN, ArrEAL FrROM CoOK.

Myron C. Parsons, Solicitor for Appellant.

Ervror Anrtuony, Solicitor for Appellee.

ABSTRACT OF THE RECORD.

1 The plaintiff in the Court below filed his petition therein, on the
twenty-second day of December, A. D. 1857.

2 PETITION.

OF THE JANUARY VuiCATION TERM OF THE
COOK COUNTY COURT OF COMMON PLEAS,
A. D. 1857,

2 To the Honorable John M. Wilson, Judge, ete.:

IN CHANCERY SITTING.

STATE OF ILLINOIS,

Coox Counry. Ehre

The Petition avers:

2 - Ist. That on the fourth.da.y of November, A, D. 1857, the appellee

3agreed in writing with the appellant to do all plastering, and furnish all
materials and labor requisite for plastering appellant’s house, which agree-
ment is annexed to petition marked exhibit “A.”

S 2nd. That on the fifth day of November, A. D. 1857, the appellee

4 commenced work under the agreement, furnished material, provided men,
and put on laths and one coat of mortar, in all respects as provided in the
agreement, so far as the work was done.

4 3d. That the appellee performed the work as fast as weather and
men would permit, and would have completed the same as specified in the

5agreement, had he not been delayed by cold weather, and prevented by the

appellant from so doing.

5 4th. That the appellee continued the work until about the 18th or

14th day of November, when he was hindered from prosecuting the work




B a————

2

by cold weather, and by the appellant and persons in his employ, who did
not finish the carpenter’s work as agreed, and that about this time, the

6 appellee was driven away from the premises by the appellant.

6 5th. That appellee resumed and continued work until about the
second day of December, A.D. 1857, when he was ejected from the
premises by the appellant, and prevented from prosecuting the work,
though ready, and offering to complete it, in all respects as provided in the
contract.

6 6th. That at the time when the appellee was ¢jected from the premises,
he had finished the first coat of plastering in all respects as agreed, and
“that there is now due to your petitioner (appellee) from the said James
« Hamilton (appellant) for material furnished and used in the house of
“the said Hamilton, situate on the premises above described, and for
“work and labor done and performed on said premises in accordance with

7 “the agreement made by and between your petitioner and the said James
« Hamilton, the sum of two hundred dollars.”

7 . “Your petitioner further sheweth that by reason of the refusal of the
“gaid Hamilton to perform his part of the said agreement according to the
“terms thereof, and by reason of the said Hamilton preventing your peti-
“tioner from performing the said agreement on his part, that he has
“suffered great damages, to wit, the sum of two hundred dollars.”

7 “Wherefore your petitioner prays judgment against the said James
¢« Hamilton for the amount so duc to your petitioner, and that the said
“‘judgment may be a lien upon the premises hereinbefore described, with
“the said house thereon, pursuant to the statute in such case made and
“provided,” and for general relief.

Words in quotation marks copied from petition verbatim.

T The agreement marked exhibit “A,” provides that the appellee shall

8 do all plastering and furnish all labor and material requisite for plastering
the appellant’s house.

That he shall put on ond good coat of mortar, good laths, with two
good coats of whitewash, for twenty cents per square yard; also two coats,
the last a hard finish, for twenty-four cents per square yard.

The appellant to direct in writing what portion to be hard finish,
First coat to be put on before the fourteenth day of November, A. D. 1857.
Last coats before the twenty-fifth day of November, A. D. 1857.

The appellant not to allow delay on his part to retard the work. ¢ The
said work is to be finished in the best and most workmanlike manner, and

9 when finished, to be subject to the approval of a competent architect.” '

The appellant to pay for work as follows: one-eighth of whole amount
when first coat is completed, one-eighth of balance when entire work is
completed, and the balance in one hundred and twenty days after com-
pletion of work. Work to be done as fast as men and weather will permit,
and to be commenced on the fifth day of November, A. D. 1857. Words in
quotation marks above are copied verbatim from agreement.

10 Process issued returnable to January Vacation Term, A.D. 1858.

11 Served on the appellant the twenty-third day of December, A. D. 185T7.

11 On the thirtcenth day of February, A.D. 1858, the appellant appeared
and filed the following Affidavit:
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12 ‘ « (100K COUNTY COURT OF COMMON PLEAS,
Frnruary Tery, A. D. 1858.”

“ STATE OF ILLINOIS, \
Coox Couxty,” {

« JAMES HAMILTON,
ats. : PETITION FOR MECHANIC'S LIEN.
PATRICK DUNN.”

« James Hamilton personally appears, and being first duly sworn,
“deposes and says that he is the defendant in the above entitled suit; that
“he is well acquainted with, and has, for some months last past, well
“known the said Patrick Dunn, the plaintiff in said suit, both personally
“and by reputation. That the said Patrick Dunn, according to his own
“gstatements and admissions made to this affiant on or about the first day
«of December last past, was, and according to the best of his, this affiant’s,
“ knowledge, information and belief, still is, utterly insolvent, and has no
«“ goods, estate or effects liable to execution, wherefrom such costs, or any
“part thereof, as the said Patrick Dunn may be decreed or adjudged to
“pay in the above entitled cause, can be made, levied or satisfied. This
«affiant further says that he has, as he is informed by his counsel and
“yerily believes, a good, full and sufficient defence to the above entitled
“guit on the merits thereof, and that his proceedings in this behalf are not
*in any manner interposed or intended to delay or retard the trial of the
same. This affiant therefore prays that a rule may be entered in the

13 “above entitled cause, requiring the said Patrick Dunn within such time as
“the Court, in its discretion, shall see fit, to file good and sufficient security
% for such costs as may accrue therein, and in default thereof, that said suit
““may be dismissed, according to the form, force and effect of the statute in
“such case made and provided.”

The foregoing affidavit is copied verbatim from the record.

14 The appellant moved for security for costs, on the foregoing affidavit,
on the thirteenth day of February, A.D. 1858.

3

14 On the twenty-fifth day of February, A.D. 1858, the appellee filed the
following Affidavit:

« STATE OF ILLINOIS, |
Coox County.” 88.

14 ¢ Patrick Dunn, of said County, being duly sworn, deposes and says
“that he is a mason by trade, and that James Hamilton, the defendant in
15 ¢ this suit, is justly indebted to this deponent in a large sum of money, to
“wit, the sum of about two hundred dollars, for work, labor and services
“done and performed by this deponent for said Hamilton, and that said
““suit herein was commenced agaihst said Hamilton to recover said sum of
‘““moncy, that this deponent is not insolvent although a poor man, and that
¢“if said Hamilton would pay this deponent what is justly his due, he could
¢ pay all the debts he owes in the world. This deponent further says that
“he does not know what the costs of the Court in his case may be, but that
“if they do mot amount to a large sum of money, he will be able to pay
¢ them without difficulty, especially if said Hamilton pays him what is now
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“justly his due. This deponent further saith that he is now and has been
““for about a year a resident of the City of Chicago, and that he has no
“other residence whatever. And further this deponent saith not.”

Words in quotation marks copied verbatim from the record.

16 On the twenty-sixth day of February, A. D. 1858, the Court overruled
the motion for security for costs, the cause having been then called for
trial, and granted motion of appellee that petition be taken pro confesso,
for want of answer, and that a jury be forthwith impanelled to assess the
damages. Yol afpellonds ovesd-mmdteon forhave B hin anrovr Ml Tidon

17 On same.day, cause submitted to the jury, who returned their verdict
on the twenty-seventh day of February, A.D. 1858, and assessed the
appellee’s damages at one hundred and ninety-four dollars.

17 On the twenty-seventh day of February, A.D. 1858, the appellant

18 moved to set aside the default, assessment of damages, and for leave to file
his answer. Motion overruled, and decree rendered for appellee.

18 Appeal prayed by appellant.

19 Leave given to file bond in ten days from the twenty-seventh of Febru-
ary, A. D. 1858. Leave to file exceptions till the fifteenth day of March,

- A.D. 1858. Bond filed on the sixth day of March, A. D. 1858.

21 On the thirteenth day of March, A. D. 1858, leave to file exceptions
extended to the twenty-second day of March instant.

22 On the twentieth day of March, bill of exceptions filed.

22 EXCEPTIONS.

26 1st. That ¢ the said Court, upon hearing the foregoing affidavits read,
‘““there being no other or further evidence adduced by the said parties to
“support or resist said motion” (motion for security for costs), then and
“there overruled the same,’”” etc. Verbatim from the record.

26 2nd. That the Court granted appellee’s motion “for a decree pro con-
fesso, and overruled appellant’s cross-motion for leave to file his answer(} Ofu_'(t'vj

27 8d. That the Court overruled the motion of the appellant to set aside
the assessment of the jury, and the decree pro confesso, and for leave to
file his answer.

2 4th. That the Court overruled the motion of the appellant to set aside
assessment of the jury.
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Buoto all FWlew by These Fresents, ma 2o
e /0//2/&;% 4
s e ot L
4 in the

/ oz :
1)0[13.1 sum of (/ﬂﬂ’/ %/ﬂ/c?{/ /0 d‘lé‘-’/{ﬁ’o/ gOOd
and lawful mofey of the United States, for the payment of which, well and truly to be made, the said

</(4 lely ,/({4./‘((((///71) cZ e 2 Qg}z/g/%/{(/ﬁ//
bind /7/”144//‘” 22009 rer heirs, executors, and administrators, jointly, severally, and firmly by

these Presents.

Mitness, oo Aveee 2 2o e ls

o) 3
this /4 7, day of ‘/@ A.D. 1858

%h@ €o bfﬁon Of ﬁl(’/ abObeg))igaﬁ(m is chh, That, whereas, the above named
(4 ‘&[%2—@- 62'7??;'/&/ Xlcr & 7,

9 /
did, at the 0&/ P UL, éerm of the £/ cﬂs/t,gz,) d—z:%? / FireesZe /é(?/ Conrt,
held in and for the County of in the State of Illinois, A. . 185 5 recover a

070
judgment against the above bounden 57§7m/ o

for the sum of /4( /g’f—?é/ 9% /(D rer ? =

Z ./—ﬂﬂ( e e — to reverse which said judgment, the said
Crrice 7 A veee 0770 ha «» sued outa Writ of
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