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ABSTRACT

1 & 2 On the 30th August, A. D., 1859, the Complainant, Wt Hoskixs, filed with the Clerk of Bureau

3 & 4 Co. Circuit Court, his bill in Chancery, to foreclose a Mortgage executed by the LrrcmrierLps

D)

to the Complainant, dated 10th December, 1857, acknowledged on the 26th Feb'y, 1858, and filed

5 & 6 for record the same day, and duly recorded, a copy of which Mortgage is attached to the bill.—

6 &

The Mortgage is in the ordinary form, containing the words, “ grant, bargain, sell and cénvey .
on the part of the Mortgagors. The bill required the answers to be under oath, and prayed for

a foreclosure of all equity of redemption and cluim in and to the mortgaged premises. On same

7 day process was issued against the Defendants, returnable to the Sept. Term, A. D., 1859, of

7 & 8 said Circuit Court, which was duly served upon the Lircurisrps on the 7th Sept. 1859, and as to

the other Def’t, Perir McQuaip, (whose interest it any was subsequent to Compl’t’s lien), returned

8 & 9 not found, at the December Term, A. D., 1859, of said Circuit Court, publication having been
9 & 10 made as to Perer McQuartp, all three of said Defendants were duly called and defaulted, for want

of demurrer, plea or answer to Complainant’s bill. On the 17th day of said Term, the said

11 to 16 & 17 Court on the report of the Master in Chancery entered a decree against all of the said Defendants, for

18

a foreclosure and sale of the mortgaged premises. At the March Term, A. D., 1860, of said

18, 19 & 20 Circuit Court, the Master reported to the said Court, that he had, on the 18th February, A. D.,

20, 21 & 22 1860, made sale of said premises in pursuance of said decree, and that the same were purchased

22 & 23 by Complainant. At the same Term the said report was approved, and sale confirmed by the

said Circuit Court, and the case ceased to be further docketed, Defendants having made no objec-
tion to the rendition of the decree, the sale of said premises, or the confirmation of said sale. And

never having made any claim of homestead, either when the decree was entered, or when the sale



>
23 & 24 was made, or when the sale was confirmed. On the 12th February, A. D., 1861, the said Lircr-
to rrios filed with the Clerk of the said Cireuit Court their motion supported by affidavit, with notice
to Compl't to set aside said decree of sale and all the proceedings subsequent to such decree, be-
cause that said mortgaged premises were their homestead, and that such homestead did not exceed
in value $1000, and had never been relinquished according to law. and that the debt seenred by
Complainant's Mortgage, had accrued after August 4th, 1851, and was no part of the purchase
money for said premises, but not showing any reason why their claim of homestead had not been
set up when the decree of sale was entered, or when the sale was made or confirmed. It was
stipulated by the Complainant and the Litcurreros that the said Lircurierps should have all the
relief by their said motions and affidavits that they could have had by Bills in Chancery and Dep-
ositions, or other proceedings to set aside such sale, if they were entitled to any such relief upon
the facts, and the said case was redocketed at the March Term, 1861, of said Circuit Court, which
said motion of the said Litcrrrerps, the said Cirenit Court at its September Term, A. D., 1862,
sustamed, and set as‘de the said sale, and the original decree of sale, and all the proceedings sub-
sequent thereto, to which said decision of the Court, the Complainant then and there excepted,
and had his bill of exceptions signed and sealed by the Court, embodying said motion, notice,
affidavits, and the decision of the Court thereon. The Court also further entered at said time a
formal decree for the said Lrcurrerps, complying with said motion, and ordering ¢ that suid
premises stand in all respects as though no proceedings were had upon the said Mortgage,”
36 and that the Lrrorrierps recover their costs of' Complainant.
POINTS AND AUTHORITIES FOR PLAINTIFF IN ERROR.
The Plaintiff insists that the Circuit Court erred in sustaining Defendants’ motion and entering
decree for the Defendants, because,
1st. The sale was strictly in pursuance of the decree, and there was no injurious mistake, mis-
representation or fraud in said sale, and therefore such sale could not be invalidated.—3 Gil. 508.
2nd. The sale was confirmed, which order of confirmation as well as the original decree became a
Jjudgment of the Cowrt, which could not be set aside by the Court, at a subsequent term of said
Court except by bill of review.—24 Ills. 295.
3d. This motion is substantially a bill of review by the stipulation of the parties, otherwise
relief could not be sought in the form of a motion. Bills of Review aro to correct errors of law
apparent upon the record of the original case, or to introduce important testimony newly discov-
ered, neither of which were claimed. The Defendants admitted there was no error in the record
of the original cause, and they also conceded that they had not discovered any new testimony.—
Besides they had not paid the costs of the original case, which is necessary in a bill of review.—
3d Gil. 10.  14th INls. 209. 234 Ills. 408.
dth. The Defendants were guilty of unreasonable delay in making their application to set aside
the sale.  One whole year having elapsed and no excuse shown for such delay.—23d Ills. 503.

5th. Defendants having neglected to make any claim of Homestead, when the decree for the
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sale was entered, or when the sale was made or confirmed, and no excuse shown why such claim
was not made at the proper time, they cannot now for the first time make such a claim.—Black-
well's Statutes, 576. 18th Ills. 518.°

6th. While the husband is living he alone can set up the claim of Homestead. The wife can
noF. The law of 1857 only changes the law of 1851, s0 as to require the signature of the wifeto
the deed relinquishing the Homestead. No other change was made.-—18th Ills. 518.

7th. Besides Mrs. LitcurieLd was made a party to the original suit, and she was, theretore, as
much bound as her husband to have set up the claim of Homestead in that suit, if she desired her .
Homestead, and not having done so she cannot do it now, any more thanfherhusband.—18th Ills.
518. This case was a bill of review by the wite to recover her Homestead, and her application
was denied.

8th. 25th Tlls. 222. decides that at common law, judgments were not a lien upon real estate, that
such liens exist only by statute and that Ilomesteads are excepted. While this mortgage containg
covenants of warranty on the part of the Lircurrzips against their own acts, and they cannot
claim that Complainant’s mertgage is no lien whatever. The Cirenit Court in the decree for
Detzndants, held that this mortgage was absolutely void, because there was no relinquishment of
the Homestead, for the decree provided ¢ that suid premises should stand in all respects as
though no proceedings ‘were had upon the said mortgage.” Thus denying all right whatever
to foreclose a mortgage upon a Homestead, when the Homestead had not been formally relin-
quished. If this be the law, then the Complainant’s mortgage has no more force than blank
paper, and at no time could the mortgage be foreclosed, though after the premises had ceased to
be the Homestead of the Defendants, which would be contrary to the terms of the mortgage deed
which estops the mortgagors from claiming ‘that none of their estate passed by the mortéage.
—Blackwell Statutes, p. 961.

oth. 25th Ills. 222, does not coutlict with 18th Ills. 518, which latter case holds that there

must be a_claim of Fomestead made at the proper time, bt if this mortgage was no lien upon

the premises by reason of they being a ITomestead, yet this was not made known to the Court

therein were correct upon their face, and could

only be reviewed for newly discovered testimony, which is not set up in this case. 21 Ills. 45,
the Homestead

in the original suit. and so the decrees of the Court

relied upon by Defendants’ counsel, merely establishes that there was no release of

in Complainant's mortgage, which is not insisted upon by Complainant. But this case does not

decide that when the Homestead has not been relinquished it still is not necessary to claim the

Homestead, when a sale is sought to be made, but impliedly decides that such claim has to be

made, and so is the statute.—Blackwell's Statutes, p. 576, see. 3.
and is secured to him

The 25 Tlls. 222, in saying that  the statute casts the privilege upon him a

without his ever manifesting any intention to avail himself of the homestead act,” doubtless refers

to the difference betwecn our homestead laws and those of some other States,
the IIomestead must file his claim with the Recorder of Deeds or other public
But our Court did
which always have

which requires that

the party claiming
officer, 8o that Ius claim of Homestead may be made known to the public.

not decide that this privilege of Homestead is different from other privileges,
to be set up and insisted upon at the proper time, or they ave debarred. A privilege is not com-

pulsory upon the party entitled to it ; he can claim it or not as he sees proper. It he does not

claim it at the time when he is required to manifest it, then by his own consent his privilege is

MILTON T. PETERS.

gone.
Attorney for Plaintiff'in Error.
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This cause was heard in the Circuit Court under a stipu-
lation of the parties, by which it was agreed that the de-
fendants should have all the benefits by motion supported
by affidavits, toset aside the sale of the Mortgaged premises,
‘that they could have by bill in Chancery, or other proceeding
brought to sctaside such sale.

It is tacitly admitted Ly the plaintiff that the premises
in-questionup to the time of the foreclosure were the home-
stead of the defendants, and even if this were not so ad-
mitted—the affidavits of Benjamin Newell, and Brant
Rawson, onpages ~ of the record
—distinetly and clearly prove every fact necessary to en-
title the defendants to hold the premises in question as a
Homestead against the plaintiff’s Mortgage. It will also
beseen from the said Mortgageitself onpage
of the Record, that said defendants have not waived their
claim to said premises as a Homestead in any manner
whatever.

& Error to Bureau.
| .

There is then, but one question arising in this case, for
this Court to determine, and that is—Did the defendants
Ly their laches—in neglecting to appear in the said suit
of foreclosur. of the Mortgage, and there set up their claim
to the Mortgaged premises as a Homestead, thereby lose
their Homestead in the premises? We say not, and re-
spectfully submit the following suggestions in support of
our position :

The language of our Homestead statute is—*‘T%ere shall
be cxempt from levy and forced sale, under any process or
order from anyCourt of law or equity in thisState,dc.,” and no
release or wazver of such exemption shall be valid unless the
same shall be in writing subscribed by such house-holder d&c.,”
and by the amendatory Act of 1857, it is declared to be
the “object of this Act to require in all cases the signature and
acknowledgment of the wife as conditions to the alienation of
the Homestead.” In construeing this Act, This Court said
in the case of Kircuerr vs. Burewix ; “It must appear that
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“the privileges and advantages of the Act were in contem-
“plation of the parties executing the deed and that they
“were expressly released or wasved, in the mode pointed out

“in the statute. The wife mustdo something more than
‘release herdower.” 21 111. 45. 23 I11. 542,

In the {further construction of this Act, this Court
said in the case of Vanzant vs. Vanzant, 23 Il 541, That
“the intention of the Actis to save a Homestead Jor the family,”
and in that case the Court say, “as a home it had never been
granted away, or the right to occupy it released or waived, by
any one compelent to release or waive 1.’ So we say in this
case. The proofs show that the defendant Litchfield, has a
wife and two minor children who occupy the premises in
question as their Iomestead,~admit for the argument that
the defendant Litchfield in not setting up his claim of
Homestead in defense of the foreclosure suit, thereby waiv-
ed it, can such a waiver by the laches of the husband, and
father, rob the wife and minor children, of the home and
shelter which this Court declared was the intention of the
Act to secure to them? For certainly the plaintiff can take
noihing by the lachesof the defendant Elizabeth Litch-
tield—who is a feme covert, nor of the children composing
the family of said Litehfield who are minors, and who were
not even parties to the suis, of foreclosure. As well mightit
be insisted that the wife and children of Litchfield would

lose: their homestead in the premises by the voluntary
desertion of said Litchtield leaving said family in possession
of said premises.

By the terms of the above recited Act the Homestead is
absolutely exempt from forced sale under any order of the
Circuit Court.

The defendants were not required by law to do any thing
in order to make good their claim of Homestead; if the cir-
cumstances surrounding them bring them within the pro-
visions of said Act, then the statute casts the privilege
upon them for the benefit of themselves and their minor
children. In the case of Greey vs. Marks et al. 25 II1. 222.
this court in speaking of this Act use this language, “By
“this enactment the debtor falling within its provisions is
“required to perform no act, to discharge no duty, or even
“o mangyest any intention to avail himself of its benefits. The

“law casts it upon him, but at the same time has provided
“the means by which he may, if he shall choose, waive that
“benefit, but until he does so, or until some one of the cir-
“cumstances v hich is essential to the operation of the stat-
‘“‘ute, ceases to exist, the exemption continues by its own
‘force”  We submit 1st, That under this ruling of the
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court that the defendants were not bound to do any act to
save their Homestead. 2d, That the waiver insisted on
by plaintifi’s counsel, (i. e. by omitting to set up their
claim of Homestead to the plaintiff’s bill of foreclosure, )is not

the means or mode of waiver provided by the statute (by
which they may waive the benefit of their Xomestead.)
And 3d, That it don’t appear from the Record that any onc

of the circumstances essential to the operation of the stat-
ute has ceased to exist.

It is distinctly proved in this case Ly ali the affidavits,
and the fact is not controverted by the jllaintiff that the
premises in question were never worth more than one
thousand dollars, and as there was no waiver of theHome-
stead by the defendants, in the execution of the said mort-
gage by them, there was nothing upon which the said
mortgags could operate. We insist therefore 1hat the
mortgage never became a Lien upon the said premises.
There can be no difference in the operation of a Mortgage
Lien, and a Judgment Lien, both alike are a Lien—a right
by a creditor to detain the property of another until sfme
claim be satisfied. 2. Bowvier Dic. 54.

In the case of Greex vs. Marks et. al., this court said
that “If the judgment (in that case) operated as a Lien on
“the Homestead, that then no act of ihe debtor could de-
“featit, but the payment of the judgment.” 1If then that
be true of a Judyment Lien, it must also Le true of a Mort-
gage Lien, and no defense that the defendants could have
made to the plaintifi’s bill of foreclosure (if they had ap-
peared,) could have availed them, for the mortgage having
once attached; a lien on the prewmises, no act of the defend-
ants (claim of Eomestead ov what not,) could have defeat-
ed it, such can not be the law, and this court in the case
last cited, say(the premises not exceeding in yalue $1000; |
that the judgment in that case wasno lien, and that
the “vendeeof the judgment debtor took the Homestead, frec from
any Lien of the judgment.”

Inthe case of Core vs. Greex 21. I1l. 104, this court in
construing the Act exempting certain chattel property
“from levy and sale on execution” said, as to such exempt
chattel property, that “nojudgment, execution or attachment
could exist.”” Now the Homestead isas clearly exempt from
levy and forced sale, and from alienation without an express
warver by the Mortgagors, as the chattel property was, and
we insist that by parity of reasoning that as to the Home-
stead in question, deat no judgment, execution, mortgage without
a waiver, or a decree for the sale of said Homestead can exist!
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A
We conclude therefore, that e~ valid mortgage or decree
against the premises in question, does not now, nor never 3
did exist, and that the whole proceedings under the decree
of foreclosure are a nuljty.
Much has been said by plaintiff’s counsel about the de-

cree of the Circuit Court confirining the sale of the premises
in question without objection, and this proceeding being a

Dbill of review &c, The defendants had been defaulted, and
the bill as to them taken for confessed before the déeree for
the sale was made, they were therefore out of court v:hen
the order-confirming the sale was made, as appears by the
record, We have already shown that it was not
necessary that the defendants should have made their
claim of Homestead, that nothing was required by the law
to be done by them to secure to themselves the Lenefits of
the Act. The plaintiff was himself the purchaser of the pre-
mises at the Master’s sale.  He is chargeable with notice
of all the rights of the defendants in the premises. With
notice or knowledge of theserights it was manifestly wrong
in the plaintiff to taie his decree to sell premises which hie
kpew were not in law,or equity subject to his mortgage atall,
itdon’tlic in his mouth then to complain,when hie acted with
a full knowledge of all the rights of the defendants, and it

is a well settled principle of law that where the plaintifi
himself becomes the purchaser, that he is chargable with

notice, and the consequences of all irregularities of the sale.

11. 111. 523.

This proceeding Dy the terms of stipulation of the partics
is not necessarily a bill of review, it is more analogous to a
bill to quiet the defendants title, or to remove the cloud
which the plaintift’s purchase of the premises at the Mas-
ter’s sale is calculated to cast over it, for the objects and.
benefits intended to be secured by the homestead act %,not
only shelter, food, and raiment to the debtor and his fami-
ly, but also the right of selling and d¢sposing of the same
for all that it will bring in the market with a good title, Tt
therefore, the plaintift by the proceedings under his mort-
gage, has impaired the character and reputation of the de-
fendants title to the premises, so that they will not bring
so much in the market as they otherwise would, it is mani-
festly their right to go into a court of equity, and have these

proceedings vacated and annuled—and this too at any :
period of time while they remain in the occupancy of the
premises. .

- - <7‘ -
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