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SupreEME Court or ILLINOIS. ArriL TerM, A. D. 1864.

Owen E. MiLEs,
Braprorp S. MiLzs, e
8. i

Error from Court of Common Pleas of the City of Aurora.
JEREMIAR & NEwToN G0ODWIN, )

BRrIEF FoR DEFENDANT'S IN ERROR.

There is no error in overruling the motion to dismiss the suit on account of the defect in the writ. X

Sec. 8 of the Statute in relation to Attacuments, (Ills. Statutes, page 229,) provides that no Writ
of Attachment shall be quashed on account of any )nsuﬁicnency tbexeof if the Plaintiff shall cause
the Writ to be amended. A

This Section requires Courts to allow all defects to Writs, Bonds, Affidavits, &c., in Attachment
cases to be amended, and discountenances objections which do not go to the merits, but are techni-
cal ; and as the Plaintiff’s below moved the Court to amend in the particular objected to, the Court
did right in overruling the motion to dismiss and in allowing the Writ to be amended. 15 Il 266.
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The Plaintiff’s in error cannot- complain that the Defendant’s in crror alleged and proved, that
the Note while dated January 2nd, 1860, should bave been dated January 1st, 1861, because it was

against the interests of the latter and benefited the former. A party cannot take advantage of an
error which makes ‘to his advantage.

In fact ho“ever, no error in t]ns p’nt:cu]al occurred. “A Lre Mce C1to—a
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The cases referred to (to wit; 27 Ills. 152, 14 Iils. 359, and 16 Ills. 27,)in the Brief by Attor-
ney for Plaintift’s in error, have no application to this case. They decide that in a Chancery case
against a non-resident, in addition to proof of publication of notice, there mnst be a return of the
officer on the summons that the Defendant was not found. But ho“ ever irrezular the proceedings
a8 to bringing Bradford S. Miles in Court by publication may have been, his appearance entered
by hlmself in the cause afterwards, cures all errors. He is in Court, and having entered his
appearance, he cannot object to proceedings, having for their object, simply to get hlm in Court.

232, gy . /) L, 2357 uﬂ&ﬁa/a? ‘z?ﬂ&;/

Owen E. Miles, both by service and appearance, being in Counrt, and Bradford S. Miles, by vol-

untarily coming in Coust on the 25th day of March, l'sb-, and entering his appearance, and ma-

kmg motions, and taking steps in the gause, cannot be permitted to object for want of jurisdiction
in the Court ovm them. ‘»/
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The property attached, was situated within the City of Aurora, that is, within the jurisdiction of
the Court, and by the amendment of the writ and return, the proceedings became regular and
legal, and the property subject to the seizure on the writ.
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The objections in this case are merely technical, the.merits are all with the Defendant’s in error, ’.1
who have already been kept out of a just debt severnl years by legal Chicanery. It is therefore
the duty of the Court to sustain the decisions of the Court below, unless there is clearly error in

- its determination. y 7 ‘
{0 Ntes o OW el i /Lw}% {

1 f

e lddes } .:% I

‘/, v 110« um ) LW:LL M "

0 Nt o, Loe
\ 'y & A _ /]t % t < 7%\
Aol R.5 ew i Mty W 7 ceo A B Spa ot
- / i \ [ L N g /
_ ey ik ) k / / /
t g P:’ £ i - S P )‘4 /"'P' /[ru‘-) —< M - VL’&(.}- MM e

il
Rl S-S o Ve
Lol T SR N e 2 fa,
f2net Ppeses 24 'ZL?Q/—?

1
L



.‘ )

)




Page of
Record.
2

(71

Supreme Sowrt of Fhe State of Fllinois,
THIRD GREND DIVISION.

APRII "TERINM, A. D 18c3.

OREN E. MILES AND )
BRADF ORD S. MILES |
b Attachment.
JEREMIAH GOODWIN & |
NEWTON GOODWIN |

Affidavit for attachment filed June 17th, 1861, Affidavit
states that defendants Oren E. and Bradford C. Miles are indebt-
ed unto the plaintiffs in a sum of money exceeding $20 00 to-wit
$404 82-100, on a promissory note executed the 1st day of January,
1860, for $38707, and due the 1st day of April, after date, with in-
terest at ten per cent per annum, and that Bradford S. Miles is
not a resident of this State,

June 17th, 1861. Attachment bond filed signed by the plaintiffs
and Hiram Goodwin as surety, for nine hundred dollars, running
to Oren E. and Bradford S. Miles, reciting that a writ of attach-
ment has been sued out of the Office of the Clerk of the Court
of Common Pleas against the estate of Bradford S. Miles, for the
sum of 8404 82-100, and conditioned that said plaintifi prosecute
their suit with effect, or in case of #ailure therein, shall well and
truly pay, or cause to.be pfud and satisfy the said Miles his heirs
executors or administrators, in any suit or suits which may here-
after be brought for wrongfully suing out the s1id attachment.

June'17 tP;,/ 1861. Attachment writ issued directed to the Sheriff
of Kane County, against the estate of Bradford S. Miles fo e
found in his County, and directing the Sheriff to summons the
defendants if' found within his Counfy, which writ is returned by
the Officer and executed by attaching the real estate of Bradford

S. Miles, and reading the same to Olen E. M‘lcs Bradford S.
Miles not found in the County. Wit filed i the Office of the
Clerk, Oclober 21st, 1861.
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October 9th, 1861. Declaration filed, containing onc special and”

the commbri counts, the special count avers that the defendants
on the st day of January, A. D. 1861, at Aurora, to-wit: at the
City of Aurora, made a certain note in writing, commonly called a
promissory note bearing date by mistake on the 2st day of Janua-
ry, A. D. 1860, whereas in truth and in fact, the said was at
the time of the making thereof, meant intended and understood by
the said plaintiffs and said defendants, on the 1lst day of January,
A. D. 1861, and then and there delivered said note, &c.

October 21st, 1861. Motion of Orni E, Miles, to dismiss suit.

Plaintiff makes proofas to Bradford S. Miles, of publication by
filing the following notice and and publishers certificate. ~Jeremiah
Goodwin and Norton Goodwin vs. Oren E. Miles and Bradford S.
Miles. Public notice is hereby given to said Bradford S. Miles
that a writ of attachment issued out of the Office of the Clerk of
the Court of Common Pleas of the City of Aurora, dated the 17th
day of June. A. D. 1861, at the suit of said plaintiffs and against
the estate of the said Bradford S. Miles for the sum of $404 82-
100 directed to the Sherift of Kane County, which said writ has
been returned executed. Now, therefore, &e., which notice is da-
ted September 3d, 1861.

Publishers certificate stating that the notice was duly published
in the issues of Sept. 5th, 12th, 19th and 26th, A. D. 1861, in the
Aurora Beacon, which notice and certificate, were filed Gctober
21st, 1861, and refiled March 24th 1862.

Oren E. Miles’ motion to dismissoverruled. Judgment entered by
default against Bradford S. Miles.

October 22d, 1861. General demurrer by Oren E. Miles to plain-
tiff’s declaration and each and every count thereof.

Default as to Bradford S. Miles set aside on motion of plaintiff.

Plaintiffs join in demurrer of Oren E. Miles, demurrer overruled
as to first count of declaration and sustained as to the balance of
the counts.

Plaintiffs take leave to amend declaration.

March 24th, 1862. Default against Bradford S. Miles and Judg-
ment.
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Rule on Oren E. Miles to plead instanter.
Deﬁ%;}lﬁ fog&ﬁ?)rrin E.,}Miles.

March 25th, judgment for $434 90-100. Afterwards Bradford S.
Miles enters his appearance and moves to set aside proceeding for
irregularities ; Court takes motion under advisement.

Motion surtained ; leave given to plaintiffs to file amended bond
and also file declaration as amended.

June term, A. D. 1862. June 16th, motion to dismiss suit as-
to Bradford S. Miles ; Court to take motion under advisement.

June 25th, 1861. Motion by plaintiffs to anend bond and writ of
attachment, return of Sheriff; granted by the Court.

June 26th, amended bond filed by plaintiffs, also return of sum-
mons as amended by Sheriff, as follows: I hereby certify that I
served the within writ by reading the same, upon the within named
Oren E. Miles, on the 17th day of June, A. D. 1861, in the City of
Aurora, and attached on the 17th day of June, A. D. 1861, lots 8,
9, and 10, in plot 4, in Hall's addition to West Aurora, June 26th,
1862 ; filed October 21st, 1861 ; refiled June 27th, 1862.

3f)— Motion to dismiss as to Bradford S. Miles, overruled. B. S.

Miles excepts to the ruling of the Court in overruling said motion,
and allowing plaintiffs to amend bond and return of writ of attach-

ment.

Plaintiffs enter their motion for default and that the Court as-

By & sess damages. The Court assesse plaintiff’s damages at $440 00

Judgment for the amount and costs.

<2 — Motion by defendant Bradford S. Miles to vacate judgment;

motion overruled—defeneant Bradford S. Miles exceps to the ruling
of the Court.

38 — Bill of Exceptions—L. R. Wagner, sworn for plaintiffs, who tes-

tifies as follows: “I had a conversation with Oren E. Miles, about
this note, he stated to me that the note was in fact cxecuted one
year after its date,” the plaintiffs then introduced the.note in evi-
dence as follows : )
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$3 ) v West Aurora, Jan. 1st, 1860.
L y oﬁ April afber date, we jointly and severally promise

to pay to the order of J. Goodwin & Co., three hundred and eighty-
seven and 07-100 dollars, at ten per cent interest, for value rec’d.
e 4 ¥ 0. E. Miles,
B. S. Miles.

This being all the evidence introduced in the cause, the bill of
Exception was then and there signed, &e.

The Errors assigned are :

1st. The Court erred in not allowing O. E. Miles motion to dis-
miss suit.

2d. The Conrt erred in not sustaining the demurrer to the first
count in the declaration.

8d. The Court erred in not allowing Bradfard S. Miles motion
to vacate all of the proceedings in whole, but only in part.

4th. The Court erred in not allowing Bradford S. Miles’ motion
to dismiss the case, as to him.
~ 5th. The Court erred in allowing plaintiff to amend bond and re-
turn on writ. ;

6th. The Court erred in allowing judgment by default against
Bradford S. Miles.

Tth. The Court erred in rendering judgment against Bradford -S.
Miles, because it had no jurisdiction over him,

8th. The Court erred in hearing the evidence in the case without
a jury to assess damages.
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Supreme Gonet of Fllinois,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863,

ORIN E, MILES axnp 1
BRADFORD S. MILES,

ve. ’ >
JEREMIAH GOODWIN AND
NEWTON GOODWIN.

POINTS AND BRIEF FOR PLAINTIFFS IN ERROR.

The first error assigned is, that the Court below erred in not allowing the
motion of Orin E. Miles to dismiss the suit, because the writ did not, by its
terms, confine the officer, in the execution of the writ, to the city limits.

Phy v. Covel, 26th 1il., p.
Also, 27tk 111., p. 509.

The demurrer to the first count ought to have been sustained, because it is
uncertain in what respect the parties inténded said note, on the 1st day of
January, A. D. 1861,—to have it dated on that day or otherwise.

On the 3d error assigned, we claim that the entire proceedings ought to
have been vacated ; 1st, because the writ was void, and hence all the subse-
quent proceedings, and

24, the service by publication was unauthorized and void. Our statute
provides—‘‘ On the return of any writ of attachment against a defendant, it
shall be the duty of the Clerk to give, for four weeks successively,” &c.

Blaclkwell’s Statute, p, 281.

The writ was not returned to the office of the Clerk by the officer, till Oc-
tober 25th, 1861 ; and then, it geems, that he served the writ on Orin E. Miles



"
1"

2

on the day it was issued, but did retain possession of the writ in some way till
June 26th, 1862, when, on the following day, it was re-filed in the office of the
Clerk of the Court.
The summons must have been returned before publication notice, otherwise

the Court acquires no jurisdiction over the person of the defendant.

27th 1U., 152,

14  «  359.

16 d 27.

The statutory proceedings for acquiring jurisdiction of absent defendants
must be strictly complied with. Jurisdiction can oaly be acquired in the mode
prescribed by statute.

Cool v. Farren, wecited in Sup. Court of N. Y., general term, 1st district,
February, 1861, and not yet published.

The statute is in derogation of the common law, and must be strictly con-

strued.

On the 4th assignment of error, the point as to the validity of the sum-
mons, the service thereof, and the sufficiency of the notice, are involved, which
have already been mentioned.

The 6th and Tth assignment of errors involve the same points, and we in-
gist that the Court had no jurisdiction over Bradford S. Miles; 1st, because
the writ was void; and it being a void writ, the subsequent service thereof, by -
publication, was illegal and void. And 2d, that the notice was prematurely
published. The date of the notice is Sept. 8d, 1861, while the summons was
not returned and filed till October 21st, 1861, and the return as to Bradford
S. Miles was not made till Jun», 1862. Nor could the Court acquire jurisdic-
tion over Bradford S. Miles, by the subsequent introduction in evidence of the
same notice. Sec page 19 of Record.

The date of the return is June 26th, 1862, while the notice of publication
was published in September and October, 1861.
The date of the return must be taken as the time of service.

27th Ill., p. 364.

And, finally, on the Tth assignment of error, we insist that the Court had
no right to hear the evidence in the case, and assess the damages, without a
jury. Witnesses were sworn, to prove the time of the execution of the note, °
and also the signature of the note, which was introduced under the special and
common counts in the declaration. The Court may, where the amount rests in -
computation only, and where the suit is brought on an instrument in writing,
refer the matter to the Clerk without a writ of enquiry, and without the assist-
ance of a jury, but in all other cases it must be done by a jury.

Blackwell’s Stat., p. 262.

C. J. METZNER,
Attorney for Plffs. in Error.
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SurriME Court oF ILLINOIS. Arrin TeErM, A. D. 1864.

Owexy E. MrLes,
Bravrorp S. MrLys, i
8. {
JEREMIAT & NEwTON GOODWIY, J

Error from Court of Common Pleas of the City of Aurora.

Brizr ¥oR DEFENDANT'S IN IERROR.

There is no error in overruling the motion to dismiss the suit on account of the defect in the writ. X
Sec. 8 of the Statute in relation to Attacuments, (Ills. Statutes, page 2 229,) provides that no Writ

of Attachment shall be quashed on account of any insufficiency thereof, if the Plaintiff shall cause
the Writ to be amended.

This Section requires Courts to allow all defects to Writs, Bonds, Affidavits, &c., in Attachment
cases to be amended, and discountenances objections which do not go to the merits, but are techni-
cal ; and as the Plaintiff’s below moved the Court to amend in the particular objected to, the Court
did right in overruling the motion to dismiss and in allowing the Writ to be amended. 15 Ill. 266.
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The Plaintit’s in error cannot complain that the Defendant’s in crror alleged and proved, that
the Note while dated January 2nd, 1860, should buve been dated January 1st, 1861, because it was
against the interests of the latter and benefited the former. A party cannot take advantage of an
error which makes to his advantage.

In fact, however, no error, in t]ns particular occurred. U 7%'—4— hrcre £rioe %é—
W W bl Mf oA st frie
b/ 47 JF W

The cases referred to (to-wit, 27 Ills. 152, 14 Ills. 859, and 16 Ills. 27,)in the Bricf by Attor-
ney for Plaintiff's in erxor, lmve no application to this case. They decide that in a Chancery case
against a non-resident, in addition to proof of publication of notice, there mnst be a return of the
officer on the summons that the Defendant was not found. But however irregular the proceedings
as to bringing Bradford 8. Miles in Court by publication may have been, lns appearance entered
by himself in the cause afterwards, cures all errors. He is in Court, and having entered his
appearance, he cannot object to proceedings, having for their object, smply to get hm1 in Court.

23 Il 98, 1920l 2357 2490, /1. 282U, i

Owen E. Miles, both by service and appearance, being in Court, and Bradford S. Miles, by vol-
untarily coming in Court on the 25th day of March, 186.., and entering his appearance, and ma-

king motions, :md taking steps in the cause, cannot be permitted to obJect for want of_]unsdlcth\
m the Court over thcm. 3 g N alid
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The property attached, was situated within the City of Aurora, that 1s, within the jucisdiction of
the Court, and by the amendment of the writ and return, the proceedings became regular and
legal, and the property subject to the seizure on the writ.
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| The objections in this case are merely technical, " the merits are all with the Defendant’s in error,
who have already been kept out of a just debt several years by legal Chicanery. It is therefore
the duty of the Court to sustain the decisions of the Court below, unless there is clearly error in

its determination. S % ; g
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Sugreme Gounvt of The STafe of Pllinois,
THIRD GREND DIVISION,

APRIT: TERIM, A. D 1863.

OREN E. MILESAND
BRADFORD S. MILES |

vs Attachment.
JEREMIAH GOODWIN & |
NEWTON GOODWIN | 3

Aftidavit for attachment filed June 17th, 1861, Afidavit
states that defendants Oren I8, and Bradford C. Miles are indebt-
ed unto the plaintiffs in a sum of money exceeding $20 00 to-wit
$404 82-100, on a promissory note executed the 1st day of J anuary,
1860, for $38707, and due the 1st day of April, after date, with in-
terest at ten per cent per annum, and that Bradford S. Miles is
not.a resident of this State;

June 17th, 1861. Attachment bond filed signed by the plaintiffs
and Hiram Goodwin as surety, for nine hundred dollars, running
to Oren E. and Bradfurd S. Miles, reciting that a writ of attach-
ment has been sued out of the Office of the Clerk of the Court
of Common Pleas against the estate of Bradford S. Miles, for the
sum of 8404 82-100, and conditioned that said plaintifi prosecute
their suit with effect, or in case of #iilure therein, shall well and
truly pay, or cause to be paid, and satisfy the said Miles his heirs
executors or administrators, in any suit or suits which may here-
after be brought for wrongfully suing out the said attachment,

June 17th, 1861. Attachment writ issued directed to the Sheriff
of Kane County, against the estate of Bradford S. Miles 7o e
found in his County, and directing the Sheriff to summons the
defendants if' found within his County, which writ is returned by
the Officer and executed by attaching the real estate of Bradford
S. Miles, and reading the same to Oren E. Miles, Bradford S.
Miles not found in the County. Wit filed in the Ofice of the
Clerk, Oclober 21st, 1861. .

o
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October 9th, 1861. Declaration filed, conta’iu'iug one speciul and
the common counts, the special count avers that the defendants
on the 1st day of January, A. D. 1861, at Aurora, to-wit: at the
City of Aurora, made a certain note in writing, commonly called a
promissory note bearing date by mistake on the 2st day of Janua-
ry, A. D. 1860, whereas in truth and in fact, the said was at
the time of the making thiercof, meant intended and understood by
the said plaintiffs and said defendants, on the lst day of January,
A. D. 1861, and then and there delivered said note, &c.

October 21st, 1861. Motion of Orni E. Miles, to dismiss suit.

Plaintiff makes proofas to Bradford S. Miles, of pitblication by
filing the following notice and and publishers certificate. Jeremiah
Goodwin and Norton Goodwin vs. Oren E. Miles and Bradford S.
Miles. Public notice is hereby given to said Bradford S. Miles
that a writ of attachment issued out of the Office of the Clerk of
the Court of Common Pleas of the City of Aurora, dated the 17th
day of June. A. D. 1861, at the suit of said plaintiffs and against
the estate of the said Bradford S. Miles for the sum of $404 82-
100 directed to the Sheriff of Kane County, which said writ has
been returned executed. Now, therefore, &c., which noticé is da-
ted September 3d, 1861.

Publishers certificate stating that the notice was duly published
in the issues of Sept. 6th, 12th, 19th and 26th, A. D. 18061, in the
Aurora Beacon, which notice and certificate, were filed October
21st, 1861, and refiled March 24th 1862.

Oren E. Miles’ motion to dismissoverruled. Judgment entered by
default against Bradford S. Miles.

October 22d, 1861. General demurrer by Oren E. Miles to plain-
tiff’s declaration and each and every count thereof.

Default as to Bradford S. Miles set aside on motion of plaintift:

Plaintiffs join in demurrer of Oren E. Miles, demurrer overruled
as to first count of declaration and sustained as to the balance of
the counts.

Plaintifls take leave to amend declaration.

March 24th, 1862. Default against Bradford S. Miles and judg-
ment.
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Rule on Oren E. Miles to plead instanter.
Default against Orrin E. Miles.

March 25th, judgment for $434 90-100. Afterwards Bradford S.
Miles enters his appearance and moves to set aside proceeding for
irregularities ; Court takes motion under advisement.

Motion surtained ; leave given to plaintiffs to file amended bond
and also file declaration as amended.

June term, A. D. 1862. June 16th, motion to dismiss suit as
to Bradford S. Miles; Court to take motion under advisement.

June 25th, 1861. Motion by plaintiffs to anend bond and writ of
attachment, return of Sheriff; granted by the Court.

June 26th, amended bond filed by plaintiffs, also return of sum-
mons as amended by Sheriff, as follows: I hereby certify that I
served the within writ by reading the same, upon the within named
Oren E. Miles, on the 17th day of June, A. D. 1861, in the City of
Aurora, and attached on the 17th day of June, A. D. 1861, lots 8,
9, and 10, in plot 4, in Hall’'s addition to West Aurora, June 26th,
1862 ; filed October 21st, 1861 ; refiled June 27th, 1862.

Motion to dismiss as to Bradford S. Miles, overruled. B. S.
Miles excepts to the ruling of the Court in overruling said motion,
and al}gwing plaintiffs to amend bond and return of writ of attach-
ment.

Plaintiffs enter their motion for default and that the Court as-
sess damages. The Court assesse plaintiff’s damages at $440 00
Judgment for the amount and costs.

Motion by defendant Bradford S. Miles to vacate judgment;
motion overruled—defeneant Bradford S. Miles exceps to the ruling

of the Court.

Bill of Exceptions—L. R. Wagner, sworn for plaintiffs, who tes-
tifies as follows: “I had a conversation with Oren E. Miles, about
this note, he stated to me that the note was in fact cxecuted one
year after its date,” the plaintiffs then introduced the note in evi-
dence as follows :



i

$387 0f. West Aurora, Jan. 1st, 1860.

“ First day of April after date, we jointly and severally promise
to pay to the order of J. Goodwin & Co., three hundred and eighty-
seven and 07-100 dollars, at ten per cent interest, for value rec’d.
0. E. Miles,

B. S. Miles.

v 3
\

This being all the evidence introduced in the cause, the bill of
Exception was then and there signed, &e.

The Errors assigned are :

1st. The Court erred in not allowing O. E. Miles motion to dis-
miss suit,

2d. The Conrt erred in not sustaining the demurrer to the first
count in the declaration.

3d. The Court erred in not allowing Bradfard S. Miles motion
to vacate all of the proceedings in whole, but only in part.

4th. The Court erred in not allowing Bradford S. Miles’ motion
to dismiss the case, as to him.

5th. The Court erred in allowing plaintiff to amend bond and re-
turn on writ.

6th. The Court erred in allowing judgment by default against

Bradford S. Miles.

Tth. The Court erred in rendering judgment against Bradford S.
Miles, because it had no jurisdiction over him,

8th. The Court erred in hearing the evidence in the case without
a jury to assess damages.



{
@é%%&/%
4
&7/;?-;7\/ 3 %
eg@éﬁuﬂ%z

St

"‘ ¢

X
)~ .




(1)

e aam e

SurRe#E Courr or ILLINOIS. ArniL TeRM, A. D. 1864.

Owexy E. Mjrurs,
) 3 .
BRADFORD 7::' s i Error from Court of Common Pleas of the City of Auvora.

JeEreEMran & NEWToN GOODWIN, )
BRIEF FOR DEFENDANT'S IN ERROR.

There is no error in overruling the motion to dismiss the suit on account of the defect in the writ.
Sec. 8 of the Statute in relation to Attactments, (Ills. Statutes, page 229,) provides that no Writ
of Attachment shall be quashed on account of any insufficiency thereof, if the Plaintiff shall cause
the Writ to be amended. ] ’ (57 g i
This Section requires Courts to allow all defects to Writs, Bonds, Afidavits, &c., in Attachment
casos to be amended, and discountenances objections which do not go to the merits, but are techni-
cal ; and as the Plaintifi’s below moved the Court to amend in the particular objected to, the Court
did right in overruling the motion to dismiss and in allowing the Writ to be amended. 15 Til. 266.
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The Plaintiff’s in error cannot complain that the Defendant’s in error alleged and proved, that
the Note while dated January 2nd, 1860, should bave been dated January 1st, 1861, because it was
against the intorests of the latter and benefited the former. A party caunot take advantage of an
error which makes to his advantage.

In fact, however, no crror in this particular occurred. ZJ‘% %@ et e &MH_,
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The cases referred to (to wit, 27 Ills. 152, 14 Ills. 359, and 16 Ills. 27,)in the Brief by Attor-
ney for Plaintiff’s in error, have no application to this case. They decide that in a Chancery case
against a non-resident, in addstion to proof of publication of notice, there mnst be a return of the
officer on the summons that the Defendant was not found. But however irrezular the proceedings
as to bringing Bradford 8. Miles in Court by publication may have been, his appearance entered
by himself in the cause afterwards, cures all crrors. He is in Court, and having entered his
appearance, he cannot object to procecdings, having for their object, simply to get him in Court.

23 e oy, 1)Ll 234 24'.&%/&/ ; 2_8.26!4;7

Ow'en E. Miles, both by service and appearance, being in Court, and Bradford S. Miles, by vol-
uPtal'xly coming in Court on the 25th day of March, 1862, and entering his appearance, and ma-
king motions, and taking steps in the cause, cannot be permitted to object for want of jurisdiction

in fhe‘Cour! over them, | /B‘X‘/h""("dgﬁﬁ'“" w Wrag ?@q““.& a A zw’ﬁj
bnTons 17 o fradicday, ML%- (ecok pages 21,23 - 1 \)
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The property attached, was situated within the City of Aurora, that is, within the jucisdiction of
the Court, and by the amendment of the writ and return, the proceedings became regular and
legal, and the property subject to the seizure on the writ.

Q[.;_ 7;‘,:‘*," ‘. w/.ﬂz.‘—/&r;r-g;/( 2o 'Zg ?—7

The objections in this case are merely technical, the merits are all with the Defendant’s in error,
who have already been kept out of a just debt severnl years by-legal Chicanery, It is therefore
the duty of the Court to sustain the decisions of the Court below, unless there is clearly error in
its determination.
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Su,pm:um &onet of The State of Fllinois,

THIBRD GREXND DIVISION.

APRIIL TERM, A. D 18683.

OREN E. MILESAND )
BRADFORD S. MILES |
e

vs Attachment.
JEREMIAH GOODWIN & |
NEWTON GOODWIN |

Affidavit for attachment filed June 17th, 1861, Afidavit
states that defendants Oren E. and Bradford C. Miles are indebt-
ed unto the plaintiffs in a sum of money exceeding $20 00 to-wit
$404 82-100, on a promissory note executed the 1st day of J anuary,
1860, for $38707, and due the 1st day of April, after date, with in-
terest atb ten per cent per annum, and that Bradford S. Miles is
not a resident of this State.

June 17th, 1861. Attachment bond filed signed by the plaintiffs
and Hiram Goodwin as surety, for mmne hundred dollars, running
to Oren E. and Bradfurd S. Miles, reciting that a writ of attach-
ment has been sued out of the Office of the Clerk of the Court
of Common Pleas against the estate of Bradford S, Miles, for the
sum of $404 82-100, and conditioned that said plaintifi prosecute
their suit witly effect, or in case of #iilure fherein, shall well and
truly pay, or cause-to be paid, and satisfy the said Miles his heirs
executors or adlministrators, in any suit or suits which may here-
after be brought for wrongfully suing out the said attachment,

June 17th, 1861. Attachment writ issued directed to the Sheriff
of Kane Counfy, against the estate of Bradford S. Miles 7o be
found in his County, and directing the Sheriff to summons the
defendants of found within his County, which writ is returned by
the Officer and executed by attaching the real estate of Bradford
S. Miles, and reading the same to Oren E."\ ylt\"lilcs, Bradford S.
Miles not found in the County. Wit filed in the Ofice of the
Clerk, Oclober 21st, 1861.
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October 9th, 1861. Declaration filed, containing one special and.
the common ddunts;“the special count avers that the defendants
on the 1st day of January, A. D. 1861, at Aurora, to-wit: at the
City of Aurora, made a certain note in writing, commonly called a
promissory note bearing date by mistake on the 2st day of Janua-
ry, A. D. 1860, whereas in truth and in fact, the said was at
the time of the making thereof, meant intended and understood by
the said plaintiffs and said defendants, on the lst day of January,
A. D. 1861, and then and there delivered said note, dc.

October 21st, 1861. Motion of Orni E. Miles, to dismiss suit.

Plaintiff makes proofas to Bradford S. Miles, of publication by
filing the following notice and and publishers certificate. Jeremiah
Goodwin and Norton Goodwin vs. Oren E. Miles and Bradford S.
Miles. Public notice is hereby, given to said Bradford S. Miles
that a writ of attachment issued out of the Office of the Clerk of
the Court of Common Pleas of the City of Aurora, dated the 17th
day of June. A. D. 1861, at the suit of said plaintiffs and against
the estate of the said Bradford S. Miles for the sum of $404 82-
100 directed to the Sheriff of Kane County, which said writ has
been returned executed. Now, therefore, &c., which notice is da-
ted September 3d, 1861.

Publishers certificate stating that the notice was duly published
in the issues of Sept. 5th, 12th, 19th and 26th, A. D. 1861, in the
Aurora Beacon, which notice and certificate, were filed Qctober
21st, 1861, and refiled March 24th 1802.

Oren E. Miles’ motion to dismissoverruled. Judgment entered by
default ‘against Bradford S. Miles.

October 22d, 1861. General demurrer by Oren E. Miles to plain-
tiff’s declaration and each and every count thereof.

Defuult as to Bradford S. Miles set aside on motion of plaintift.

Plaintiffs join in demurrer of Oren E. Miles, demurrer overruled
as to first count of declaration and sustained as to the balance of
the counts.

Plaintiffs take leave to amend declaration.

March 24th, 1862. Default against Bradford S. Miles and judg-
ment.
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30

g

Rule on Oren E. Miles to plead instanter.

Default against Orrin E. Miles.

- March 25th, judglient for $434 90-100. Afterwards Bradford S,

Miles enters his appearance and moves to set aside proceeding for
irregularities ; Court takes motion under advisement.

Motion surtained ; leave given to plaintiffs to file amended bond
and also file declaration as amended.

June term, A. D. 1862. June 16th, motion to dismiss suit as
to Bradford S. Miles ; Court to take motion under advisement.

June 25th, 1861. Motion by plaintiffs to anend bond and writ of
attachment, return of Sheriff; granted by the Court.

June 26th, amended bond filed by plaintiffs, also return of sum-
mons as amended by Sheriff, as follows: I hereby certify that I
served the within writ by reading the same, upon the within named
Oren E. Miles, on the 17th day of June, A. D. 1861, in the City of
Aurora, and attached on the 17th day of June, A. D. 1861, lots 8,
9, and 10, in plot 4, in Hall's addition to West Aurora, June 26th,
1862 ; filed October 21st, 1861 ; refiled June 27th, 1862.

Motion to dismiss as to Bradford S. Miles, overruled. B. S.
Miles excepts to the ruling of the Court in overruling said motion,
and allowing plaintiffs to amend bond and return of writ of attach-

. ment.

Plaintiffs enter their motion for default and that the Court as-
sess damages. The Court assesse plaintiff’s damages at $440 00
Judgment for the amount and costs.

JJ ~ Motion by defendant Bradford S. Miles to vacate Judgment;

motion overruled—defeneant Bradford S. Miles exceps to the ruling
of the Court.

33 = Bill of Exceptions—L. R. Wagner, sworn for plaintiffs, who tes-

tifies as follows: “I had a conversation with Oren E. Miles, about
this note, he stated to me that the note was in fact cxecuted one
year after its date,” the plaintiffs then introduced the note in evi-
dence as follows :
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8387 07, “ T \ West Aurora, Jan. 1st, 1860.
"¢ First a3’ April after davsy we jointly and severally promise
to pay to the order of J. Goodwin & Co., three hundred and eighty-
seven and 07-100 dollars, at ten per cent interest, for value rec'd.
LO- .-.E;Llyliles‘- i
"B S. Miles.

This being all the evidence introduced in the cause, the bill of
Exception was then and there signed, &c.

The Errors assigned are :

1st. The Court erred in not allowing O. E. Miles motion to dis-
miss suit.

2d. The Conrt erred in not sustaining the demurrer to the first
count in the declaration.

3d. The Court erred in not allowing Bradfard S. Miles motion
to vacate all of the proceedings in whole, but only in part.

4th. The Court erred in not allowing Bradford S. Miles’ motion

L0 UISILISS LUU GadL, dS5 LU 1lllil.

5th. The Court erred in allowing plaintiff to amend bond and re-
turn on writ.

6th. The Court erred in allowing judgment by default against
Bradford S. Miles.

Tth. The Court erred in rendering judgment against Bradford S.
Miles, because it had no jurisdiction over him,

8th. The Court erred in hearing the evidence in the case without
a jury to assess damages:.






