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©  STATE

OF ILLINOIS,




SUPREME COURT,

THIRD GRAND DIVISION,l
APRIL TERM, A. D. 18692. J

THE BOARD OF SUPERVISORS OF
WHITESIDE COUNTY, STATE
OF ILLINOIS,

Plaintiffs in Error,
vs.

ROBERT C. BURCHELL, STATE'S
ATTORNEY OF THE TWENTY
SECOND JUDICIAL CIRCUIT OF
THE STATE OF ILLINOIS, AND
PETER BRESSLER,

Defendants in Error.

ABSTRACT OF THE RECORD.

Record.  Biwr for injunction and relief, filed by complainants below, on the 2d
Page 1 day of May, A. D. 1860, in the Whiteside County Gireuit Court, alleging
2 that on the 28th day of September, A. D. 1850, and ever since that time
there were lying and being within the county of Whiteside, large tracts
of land, amounting to 65,366 acres, which were swamp, wet and over-
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ASSIGNMENT OF ERRORS.

First: The court erred in overruling the demurrer to the bill of
complainant ; whereas, by the law of the case, the court should have

sustained the demurrer of the defendant below.

Second : The court erred in taking said billl as confessed as against
the defendants below, and rendering the decree aforesaid thereon with-
out any order for the said defendants to answer the said bill.

Third: The court erred in rendering the decree aforesaid, for the
reason that the decree is not authorized by the case made in the bill, and
for the reason that the same is not authorized by the law of the land.

Fourth : The court erred in rendering the decree aforesaid, the
same being so vague and uncertain that the defendants, therein named,
cannot know with certainty what they are required to do or perform.
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flowed, and thereby rendered unfit for occupancy, tillage or cultivation,
and were also for that reason noxious, malarious, and detrimental to the
health and well being of the citizens of said county, but of all of which
lands were of easy and practical drainage; that up to the 28th day of
September, A. D. 1850, all of said lands were a part of the public lands
and domain of the United States; and that by the certain act ot Con-
gress, entitled “ An act to enable the State of Arkansas and other States
to reclaim the swamp and overflowed lands within their limits,” ap-
proved September 28, A. D. 1850, (to which act the said complainants in
their bill .beg leave specifically to refer) the said swamp and overflowed
lands being in the said county of Whiteside, were granted to and vested
in the State of Illinois, for the purpose and to the intent that said State
should cause to be constructed the necessary levees and drains to render
said lands fit for cultivation, and with the express condition, limitations
and reservations that the proceeds of said lands, whether from sale or by
direct appropriation in kind, should be applied exclusively, so far as
necessary to the purpose of reclaiming said lands by means of such
levees, and that such grant was accepted by the State subject to the
trusts, conditions and limitations aforesaid.

The bill further alleges, that the State of Illinois, for the purpose of
more effectually carrying into effect the trusts, conditions and limitations
of said grant, and without any consideration other than the fulfillment of
said trusts and the performance of the conditions and limitations afore-
said, by an act of the General Assembly of said State, entitled “ An act
to dispose of the swamp and overflowed lands, and to pay the expenses
of selecting and surveying the same, approved June 22d, A.D. 1852,
grant and convey to the county of Whiteside all of the swamp and over-
flowed lands lying within the limits of said county, upon the trusts, and
to and for the uses, trusts, irtents and purposes, and subject to the limi-
tations and conditions in said act of Congress and in the said act of the
Legislature of the State of Illinois, and the sundry acts amendatory
thereto, contained, that is to say, among other things that the said lands
so granted to said county should be under the care and superintendence
of the Board of Supervisors of said county, whose duty it should be, at
the next regular term after the passage of said act, approved June 22d,
A.D. 1852, to appoint an officer styled “ Drainage Commissioner,” of
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said county, to perform the several acts and things in that behalf, in
said last mentioned act provided, and to sell at public auction, in the
manner provided in said last mentioned act, to the highest bidder for
cash, so much and such parts of said lands only as should be sufficient
to fully drain and reclaim the whole of said lands, which said purchase
money should be paid and discharged by such purchasers, at their option
respectively, in labor to be performed by them in draining and reclaim-
ing the said lands, as in said act provided ; and that the connty, by its
proper officers in that behalf, after having ascertained what portion of
said lands there were susceptible of being drained, with an estimate of
the probable cost thereof should divide all such drainable lands into sec-
tions numbering 1, 2, 3 and 4, &ec., respectively, and whenever there
should be a sufficiency of said lands so sold to complete the draining and
reclaiming of one or more of such sections, the same should, as soon as
practicable, be put under contract, and the operation of draining and
reclaiming commenced thereon, and in like manner should such work of
draining and reclaiming progress until the avails of said lands so granted
to said county should be exhausted or the drainage thercof cc;mpleted as
in said last mentioned act provided ; that said cou&&zﬂj}t&lyz}z’ing off said
work into sections as aforesaid should make such,dizeetions thereof as
will enable such purchasers before mentioned to pay for said lands so
respectively purchased by them, in labor to be performed by them re-
spectively in and about the draining and reclaiming of said lands, as in
said last mentioned act provided ; and that said county of Whiteside,
upon receiving said grant of said swamp and overflowed lands so subject
to the trusts, limitations and provisions atoresaid, accepted the same, to-
gether with the trusts so confided in it, took possession of the said swamp
and overflowed lands, and entered upon the nse, management and con-
trol thereof, under the trusts, limitations and provisions of said grant,
and in pursuance and in part performance thereof, did, by the Board of
Supervisors of said county, on the 28th day of March, A.D. 1855, ap-
point William Pollock, Drainage Commissioner of said county, and did
cause plats and graduated valuation of saidswamp and overflowed lands to
be made, and did, on the said 28th day of March, A. D. 1855, at the March
term of said Board of Supervisois of that year, atter the making and return
of such plats and recording of such graduated valuation, appoint the
second Monday of October, A. D. 1855, for the selling of a portion of
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such swamp and overflowed lands in townships twenty and twenty-one,
range seven, in said county, to wit: 25,316 acres, and did publish a no-
tice thereof of the time and place of such sale, in the Sterling Times, a
weekly newspaper published in said county, a copy of which is hereto
attached and made part of this bill; and that afterwards, on the second
Monday of October, A. D. 1855, the said county, by the said Drainage
Commissioner, under pretense that they, the said county, would apply the
proceeds of said sale to the construction of the necessary drains and
levees to reclaim said lands, and would well and faithfully observe, and
keep and perform all the trusts, conditions and provisions of said grant,
as specified and contained in said several acts mentioned, did sell large
quantities of said swamp and overflowed lands so advertised, to wit:
25,316 and 2-100 acres, at various sums and prices per acre, amount-
ing, in the aggregate, to §73,122.82 ; and that all the lands so sold then,
were, and ever since have been, susceptible of easy and practicable
drainage, and by the construction of the necessary draines and levees,
could and can be easily and profitably reclaimed and rendered fit and
suitable for occupancy, tillage and cultivation, at an expense of money
much less than the proceeds of said sale.

The bill further alleges that on the day of September, A D. 1855,
the Board of Supervisors of said county, ordered all that portion of said
lands lying south of Rock River, and not theretofore ordered to be sold,
and also the north tier of sections of township twenty, North, range
seven, in said county, to be sold on the second Monday of March, A.D.
1856, upon a notice of sale similar to the one above referred to, and did,
on the said second Monday of March, A.D. 1856, under the pretences
aforesaid, and also under the pretence that they, the said Board of Su-
pervisors, would suffer and permit the complainant, Peter Bressler, and
others, the purchasers at said last mentioned sale, pay and discharge the
amount of their several and respective purchases, in labor to be per-
formed in the draining and reclaiming of said lands, did sell further
large quantities of said swamp and overflowed lands, at various sums
and prices per acre, amounting in the aggregate to at least $77,150.88 ;
and further, that all the said lands,” and particularly all that portion
thereof purchased by the said Peter Bressler, as described in said bill,
then were, and ever since have been susceptible of easy and practicable
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drainage, and profitably reclaimed and rendered fit and suitable for oc-
cupancy, tillage and cultivation, at an expense much less than the pro-
ceeds of said last mentioned sale. And that at said last mentioned sale
the said complainant, Peter Bressler, relying on the said pretences of
said county, and particularly upon the pretences that said county would
suffer and permit him, at his option, to pay and discharge the amount of
the purchase money of all lands by him purchased, in work and labor to
be done and performed by him in the construction of necessary drains
and levees, as in said act provided, and, in consideration thereof, did be-
come a purchaser of large quantities of said swamp and overflowed

lands, at sundry large prices, greatly exceeding, respectively, the value
of said several parcels of land ; and further, that the said Peter Bressler
did thereupon pay to the said county one-fourth ot the said purchase
money in cash, and did deliver to said county his several promissory
notes, amounting, in the aggregate, to the sum of $5,706.04, being the
remaining three-quarters of the said purchase money payable in five
years after the date thereof, with intercst at the rate of six per cent.,
payable semi-annually in advance, and to secure the notes made and de-
livered to the Drainage Commissioner certain mortgages upon the real
estate so purchased ; and did, at the same time, receive from said county

deeds of conveyance to the lands so purchased. The bill further alleges
that the complainant Bressler has paid to the county, at different times,

as interest upon said notes, the sum of $684.75 in cash; and as to all
the balance of said purchase money, that he was, and ever since has
been, greatly desirous to pay and discharge the same, in labor to be done
by him in draining and reclaimning said lanﬂs, and in the construction of
the necessary levees and drains, as in said act provided. The bill fur-
ther alleges, on information and belief, that the said county has, at
divers times, and in divers manners, sold and conveyed all the other and

remaining parcels of said swamp and overflowed lands, and that the

whole amount of the proceeds of such sales, exclusive of the sumn of
$12,520.75, collected as interest money, is $170,775.86, and that amount

ig more than sufficient to construct the necessary levees and drains, and.
to reclaim all of said swamp and overflowed lands, and render the same

fit for occupation.

And that the said Board of Supervisors, disregarding their duty in
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that behalf, and the trusts in them confided, have failed, neglected, and
refused to construct the necessary drains and levees to reclaim said lands,
or to determine what portion of the same are susceptible of being
drained, or to make any estimate of the probable cost thereof, or to di-
vide such as were drainable, for the purpose of drainage, or to make
any such divisions thereof as to enable the purchasers thereof to pay for
lands by them purchased, in work in respect to such drainage or other-
wise, or to cause any work to be done in any sections, divisions or parts
of said lands, or to cause any notice of any lettings thereof, as in said
act provided, or otherwise, or to take any step, or do any act in respect of
the construction of any drains or levees, or the reclaiming of said lands
except as in said bill stated, or to suffer or to permit the said complain-
ant, Bressler, or other purchasers, to pay or discharge the amount of their
several purchases, or any part thereof, in labor, as in said act specified,
or otherwise.

The bill further alleges, that some time in the year 1857, the said
Board of Supervisors, under pretence of performing their duties and
obligations in that behalf, did drain and reclaim some three thousand
acres of said land, lying in a small body in a remote portion of the
county, at an expense not exceeding $5,000; and further, that said Board
of Supervisors is threatening and prepairing to squander and waste the
proceeds of said sales, and to divide and distribute the same among the
several towns of the said county, tor some pretended school or other pur-
pose, butin fact for the purpose of more conveniently and craftily avoid-
ing the performance of their duty and the execution of the trusts in
them confided as aforesaid, and to place it beyond their power to keep
and perform the same.

The bill further alleges that for the reason that the said Board of Su-
pervisors had failed and neglected to perform their duties, and to execute
the trusts confided to them in respect to the draining and reclaiming of
the said lands, had refused to make any other or further payments upon
his-said notes and mortgages, and that thereupon the Board of Supervi-
sors commenced suit against him at the October term, A. D. 1859, in the
‘Whiteside County Circuit Court, to recover of and from him the several
installments of interest expressed to be paid in said promissory notes, ac-
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cording to the terms and effect thereof, which suit is still pending and

undetermined in said court.

The bill, after setting out certain alleged pretences of the said Board
of Supervisors, further charges that said swamp and overflowed lands so
lying within said county, were so granted to said county for the con-
sideration, intent and purpose, and none other, and subject to all the
trusts, conditions, provisions, limitations and requirements in that behalf
above mentioned, and that by such grant and conveyance, the State of
Illinois granted and conveyed to the said county such title, interest and
estate, and no more nor greater than the said State had received in that
behalf, and that inasmuch as it was made in the grant to said State an
express condition that the whole of the proceeds of said swamp and
overflowed lands should Le applied exclusively, so far as necessary, to
the purpose of reclaiming by means of the construction of the necessary
levees and drains, and for the purpose ot carrying into effect the trusts
and conditions of such grant in that behalf, above mentioned, the State
of Illinois did not and could not, by any law or otherwise, vacate the
conditions and trusts appertaining to said grant, and absolve the said
county from their duty and obligations in that behalf, to the loss and in-
jury of the complainant, Peter Bressler, and to the injury and detriment
of the inhabitants of said county and the people of said State, in so far
as the said swamp and overflowed lands were and are for that reason
noxious, malarious, and detrimental to the health and well being of the
inhabitants of said county and the people of said State: and further,
that the said complainant, Bressler, did not, by an act, matter, or thing.
either expressly or by implication, waive any of the said duties resting
upon said county, in respect’of the draining and reclaiming of said
lands, and that said Board of Supervisors has not, by such expenditure
of about $5,000, or otherwise, performed such trusts or discharged itself
from liability in that behalt. F

Oath to the answer waived in the bill, and prayer that upon the final
hearing of the case that said county be required, by decree and order of
the court, to observe, keep, fulfill and perform all and singular, the trusts,
provisions and limitations atoresaid in respect of said grant and the re-
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quirements and provisions of said acts, and particularly that the said
Board of Supervisors be so required to use, appropriate and apply the
whole of the proceeds of the said several sales, and such interest money
arising thereon, or so much thereof as shall be necessary in and about
the construction of the necessary drains and levees to reclaim said
swamp and overflowed lands, and to that end, with all reasonable dis-
patch to ascertain and to determine what portions of said swamp and
overflowed lands were and are susceptible of being so drained and re-
claimed, together with the probable and reasonable cost thereof, and im-
mediately thereupon to divide such drainable lands into sections num-
bered respectively, 1, 2, 3, &c., and in so doing, to make such division
thereof as will best enable the several purchasers of said land to pay
and discharge the amounts of their respective purchases thereof, in
necessary labor in that behalf as in said act approved June 22d, A. D.
1852, is particularly provided, and to suffer and permit the said com-
plainant, Peter Bressler, to pay and discharge the amount of the pur-
chase money and interest yet remaining unpaid of all the land by him
so purchased, in necessary labor to be done.by him in the construction
of the necessary drains and levees, and in the reclaiming of the said
lands by hiim so purchased, as in said act provided, and to do all other
the acts, matters and things proper to be done by said county to the ful-
fillment ot the trusts and performance of the conditions and require-
ments above mentioned in respect of said lands so granted to said county ;
and further, that the said Board of Supervisors and the Drainage Com-
missioner of said county, their, and each of their ofticers, agents and at-
torneys be perpetually enjoined from prosecuting said suit at law pend-
ing against the said Peter Bressler, and from instituting or prosecuting
any suits or actions against him"in respect of his said purchase money or
interest thereon until the said Board of Supervisors has first complied
with the terms, conditions and requirements of such decree and order, as
is prayed for as above, aud further, until the said Peter Bressler shall
have thereupon made default and refused, or failed to so pay for the
land by him so purchased, in labor to be performed by him in that be-
half; also, prayer for temporary injunction and general prayer for relief.

Bill verified by oath of complainant Bressler.



34

36

37

38-9

40

(9)

At the January term, A.D. 1861, of said court, defendant filed a
general demurrer to the bill.

At the May term, A. D. 1861, of said court, the court overruled said
demurrer, and the defendants not answering turther, it was ordered by
the court that the bill of complaint be taken as confessed as against the
defendants ; and thereupon the cause was heard and decree rendered for
the complainants as follows, to wit: It is therctore ordered, adjudged
and decreed by the court, that the said Board of Supervisors shall ob-
serve, keep, fulfill and perform all and singular the trusts, provisions
and limitations in said bill of complaint, more particularly mentioned in
respect of the certain grant of lands and the provision of certain acts of
the General Assembly of the State ot Illinois in respect thereof, in that
behalf, in said bill of comnplaint more particularly mentioned. And
particularly, that the said Board of Supervisors shall appropriate and
apply the whole of the proceeds arising from the several sales made by
them, of the swamp and overflowed lands appertaining to said county,
and the interest moneys arising therefrom for so much thereof as shall
be necessary in that behalf, in and about the construction of the neces-
sary drains and levees to reclaim said swamp and overflowed lands; and
to that end that the said Board ot Supervisors shall, with all reasonable
dispatch, proceed according to law, to ascertain and determine what por-
tions of said swamp and overflowed lands were and are susceptible of
being drained and reclaimed, together with the probable and reasonable
cost thereof, and shall immediately thereupon divide such drainable land
into sections, numbered respectively, 1, 2, 8, &e., and, in so doing, shall
make such divisions thereof as will best enable the several purchasers of
said lands to pay and discharge the amounts of their respective pur-
chases thereotf, in necessary labor in that behalf, as in the certain act of
the General Assembly of the State of Illinois, approved June 22d, A. D.
1852, more particularly provided, and particularly shall suffer and per-
mit the said complainant, Peter Bressler, to pay and discharge the
amount of the purchase money and the interest yet remaining unpaid in
respect of all the lands by him purchased in that behalf in necessary
labor to be done by him, under the direction of the said Board of Super-
visors, or of some officer thereof, in the construction of necessary drains
and levees, and in the reclaiming of said lands by him so purchased, as
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by law provided. And further, shall do and perform all other the acts,
matters and things necessary and proper to be done by said county, or
the proper officers thereof, in the fulfillment of the trusts and performan-
ces of the conditions and requirements limited and enjoined by said last
mentioned act in the premises. And further, that the said Board of Su-
pervisors and the Drainage Commissioner of said county, their, and each
of their officers, agents and attorneys, absolutely and perpetually en-
joined from prosecuting a certain suit at law, now pending in the Circuit
Court of said county, in favor of the said Drainage Cominissioner, and
against the said complainant, Peter Bressler, more particularly entitled
Peter V. Pollock, administrator of the estate of William Pollock, de-
ceased, to the use of the county of Whiteside, &c., against Peter Bressler,
and from instituting or prosecuting any suits or actions against him, the
said Peter Bressler, in respect of his said purchase money or interest
thereon, and from making any claim or demand in that behalf of or
from the said Peter Bressler until the eaid Board of Supervisors shall
have first complied with the terms, conditions and requirements of this
decree and ovder; and further, until the said complainant, Peter Bressler
shall have thereupon made default and refused or failed to thereupon so
pay for the lands by him so purchased, in labor to be performed by him
in that behalf as aforesaid. And further, that the said Board of Super-
visors and the Drainage Commissioner and the School Uommissioner of
said -county, their, and each of their officers, agents or attorneys, be ab-
solutely and perpetually enjoined from dividing or distributing, among
any of the towns or town officers of said county for any school or other
purposes, any of the proceeds of said swamp and overflowed lands so
appertaining to said county, or any interest moneys accruing thereon, or
any securities, or choses in action taken or held in respect thereof, or

‘from in any manner parting with the possession, custody or control of

the same, or any part thereof, except to use and apply the sawe in the
fulfillment of trusts and performance of the conditions and requirements
of said last mentioned act in obedience to this decree, until the said
Board of Supervisors shall have first kept and performed all and singu-
lar the conditions and requirements of this decree and order, and that
the said defendants pay the costs of this suit.
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STATEMENT OF FACTS.

Ar a sale of swamp lands, made by the Drainage Commissioners

of Whiteside county, in the fall of 1855, and also at a sale made

in the spring of 1856, Bressler, one of the complainants below,
made purchases of these lands to a considerable amount—paying one-
fourth of the purchase money, at the time, in cash, and for the bal-
ance, giving his note running five ycars, with interest at the rate
of six per cent., payable semi-annually, securing the same by mort-

gage upon the premises purchased.

Upon suit being brought by the county to recover for interest due
on the note, Bressler, in his own right, and Burchell, as State’s At-
torney for the 22nd judicial circuit, on behalf of the people, filed
a bill in chancery to compel the county to drain the swamp lands
within the county, and to enjoin the collection of the note, princi-
pal and interest, until the work of draining ghall be commenced,
and an opportunity given to Bressler to discharge the amount due
from him in work to be done in draining the land.

Defendant below filed a general demurrer to the bill. The court
overruled the demurrer, and rendered a decree in favor of com-
plainants.

The case comes into this court by writ of error.




ARGUMENT.

1.

The rights and interests of two entirely distinct parties are at-
tempted to be brought before the court by the complainant’s bill;
Bressler appearing in his own right, and Burchell on behalf of the
people of the State. An examination of the nature of the case
made by the complainants, discloses obvious defects in the Dbill, for
which the demurrer ought to have been sustained by the court. :

Trmsr. Burchell shows no title, or interest authorizing him to
commence the suit on behalf of the people.

Sgconp. The bill is multifarious, or, perhaps, rather there is a
mis-joinder of complainants, and also causes of action.

Tomp. Both the complainants failed to show, that they are in
any manner damaged or injnred by the acts or omissions charged
against the defendant.

Fourta. There is no sufficient case made by the Dbill to author-
ize the interference of a court of equity, or to sustain its jurisdic-
tion. Each of these objections is reached by a general demurrer-

1 Daniell Ch. Prac. 617, 395.
Story’s Eq. P1d’s, sccs. 47, 219, 509.

The defendant may, at the hearing of his demurrer, assign other
causes of demurrer, different, or in addition to, those assigned on
the record ; provided such causes are co-extensive with the causes
of demurrer assigned upon the record.

PDaniell’s Ch. Prac. 657.
Story‘s Eq. Plds. sec. 464.
Garlic vs. Strong, 3 Paige, 440.



We have no law or practlce requiring or authorizing the Circuit
Attorneys to commence suits in their OWn names where ehg interests
of the State are involved. Our Statute makes it the duty of tho
Circuit Attorney to attend each Circuit Court to be held in each of
the countiez of his cireuit, and to prosecute all acticns, suits and
prowuluuns civil and criminal, in which the people of the State or
any county within his circuit are concerned ; and also to defend all
actions brought against the counties of his circuit. But in neither
of 1hese cases is he to prosecute or defead in his own name.

Sec. 4, chap. 12, R. §

Under the English practice, as well as the practice prevailing in
many of the Stales, whenever a suit isinstitated on behalf of the
State or Goverament, or when the suit immediately concerns ths
rights of the Sta te, the proper officer, usually the Attorney General,
preceeds by information on behalf of the State.  The institution of
this suit in the name of Burchell, as States’ Attorney for the 22d
Judicial Cireuit, may have been intended as a compliance witi this
rule, though the form of an information has not been pursued in the
frame of the bill in this case.

But no such practice exists in this State. Our Statate pro-
vides that all canses, suits, motions and proceedings, in which tho
State shall Ue a party, plaintiff or complainant, shall beinstituted
and prosecuted in the name of the people of the State, whether suc «
causes, suits and motions grow out of contracts, express or implied,
or out of torts of any nature ot description whatever, affect'ng tho
interests or welfare of the State. 2
Secs. 51 & 52 chap. 89, R. S.
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the legislature had refused to pass any act whatever disposing of the
lands, or to take any steps for draining and reclaiming the same, could
any one have filed a bill; and through the court, have compelled the
legislature to pass an act disposing of the lands, or compel the State,
in any manner, to ditch and drain the same. The court hasnot the
power to direct the legislature of a State by decree.

If it be true that the State received these lands in trust to sell
and apply the monies arising from the sale thereof, in reclaiming
and rendering them fit for cultivation, it is equally true that the
{rust is an entire trust, embracing all thelands within the State, and
the fund, a common fund, to be laid out and expended, as far as nec-
essary, throughout the whole State. Some of the-counties have
large quantities of these lands, which it will cost but little to drair,
leaving them a surplus to be appropriated to other objects ; while
other counties having a much less quantity of land, and which it
will cost more to drain, will not have sufficient means for that pur-
pose. So that, if it be admitted that theState assumed any such
trust in reference to these lands, the conveyance of them by the
State to the counties in which they lie, under the provisions of the
act of June, 22d, 1852, was as much a violation of such trust, as
the one complained of in the bill—the same in character, if not in
degree.

III.

The whole legislation of the State shows that it is the intention
of the legislature, as a matter of public policy, to leave the whole
subject of the management, sale and disposition of the proceeds of
the sales of swamp lands exclusively to the people of the different
counties, in which they lie, through their respective boards of su-
pervisors. By the act of February, 1855, the county commission-
ers of Jersey county were. required to divide the money, arising
from the sale of swamp lands in that county, among the different
townships of the county, for school purposes.

Sess. Laws, 1855, page 48.

By act of February 10, 1857, the county court of Green county,
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was authorized to order the money, arising from the sale of swamp
lands, to be paid to such persons, and for such uses, as that court
should see fit.

Sess. Laws, 1857, page 41.

By an act of February 9, 1859, it is provided, that all monics re-
ceived from the sale of swamp lands in Henry county, shall be sub-
ject to the control of the board of supervisors of that county ; and
may be, from time to time, appropriated in such sums, and in such
manner, and for such objects, as gaid board may deem Dest for the
interests ot said county.

Sess. Laws, 1859, page 202.

Like provisions have been made for other counties of the State,
by the legislature, from time to time.

By an act of Fcbrnary 24, 1859, the board of supervisors of
Whiteside county were authorized and empowered to apportion to
each of the townships, of said county, the school fand of said county,
which hiad acerued on the sale of the swamp and overflowed lands
therein, as they should deem expedient for the best interests of the
county.

Sess. Laws, 1859, page 189.

By an act of the legislature, entitled “ An Act for the sale of
Swamp Lands, approved February 14, 1859, it is provided that the
proceeds arising from any sale, or sales of (swamp lands ) shall be
subject to the order of the county judge for such purposes as the coun-
ty court may direct. And in counties which have adopted township
organization, the boards of Supervisors are authorized to carry out
the provisions of this act. The provisions of the act are of the most
general character ; and it cannot be doubted that it was the inten-
tion of the legislature, in the passage of thisact, and of the acts above
referred to, to leave to the people of the several counties, the en-
tire and exclusive control of all matters relating to the sale and dis-
position of the lands, and of the disposition of the moneys arising
from the sale thereof, and to release the counties from all liabilities
and obligations, imposed by former statutes, requiring them to drain

4
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the lands, or in reference to the disposition of the proceeds of the
sales of the lands. And that so far as the State ig concerned, all
right or interest which it might have had, has been extinguished
and released by the passage of thatact. And the same as to any
right or interest which Bressler might have had, in reference to the
drainage of the land and the disposition of themoneys arising from the
sales, provided the legislature had the powerand authority to pass the
act in question, in so far, as it may be supposed to have affected his
rights or interests, No good reason can be given why the legisla-
ture could not pass that act. It does not impair the obligation of
any contract to which Bressler was a party, or by which he acquired
any rights. He purchased the lands of the county, at a given price,
and gave his notes and mortgage to securethe purchase money, and
that contract is still in force in all its parts.

In one sense, it may be said that, at the time of his purchase, he
had the right to have his lands drained in common with the
other swamp lands in the county, and the privilege of paying the
price of his purchase in labor, upon complying with the provisions
of the statute. But these rights are not such as are within the pro-
tection of the constitutional provision, prohibiting the legislature
from passing any law impairing the validity of contracts. This con-
stitutional provision is not intended to apply to public property ; to
the discharge of public duties; to possession or exercise of public
rights, nor to any changes or qualifications in any of these, which
the legislature of a State may, at any time, deem expedient.

2 Parsons on Contracts, page 511.

The contracts designed to be protected, are those by which per-
Ject rights—certain, definite, fixed private rights—of property, are
vested. These are clearly distinguishable from measures or engage-
ments adopted or undertaken by the body politic, or State govern-
ment, forthe benefit of all, and from the necessity of the case,
"to be varied or discontinued, as the public good shall require.

Butler vs. Pennsylvania, 10 How. 402.

No part of the constitution of the United States applies to a State
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law, deve_sting ?ights, which were vested in an individual by law,
provided its effect be not to impair the obligation of a contract.

Satterlee vs. Mattheson, 2 Peters, U. S. 380.

The State of Maryland, in 1836, passed a law directing a sub-
geription of $3,000,000 to be made to the capitnl stock of the Bal-
timore and Ohio Railroad Company, with a proviso, that if said
company shall not locate said road in the manner provided for in
this act, then, and in that case, they should forfeit $1,000,000 to the
State of Maryland, for the use of Washington county. This pro-
viso was inserted in the law for the benefit of Washington county,
and to compel the construction of the road through certain points
in that county. The subscription was made and accepted by the
company. The company did not, however, finally locate their road
within the limits of Washington county, as required by the act.
The connty commissioners brought suit, in the name of the State,
to recover the $1,000,000—claiming that the county acquired a
vested right to the money, and any interest which the State might
have, it held in trust for the county.

In March, 1841, and after the commencement of the suit, the
legislature of the State passed another act, repealing so much of
the prior act as made it the duty of the company to construct the
road by the route therein prescribed, remitting and releasing the
penalty, and directing the discontinuance of the suit brought to re-
cover it. The Supreme Court of the United States sustained the
latter act—holding that the proviso, in the former act, was a meas-
ure of State policy, which it had a right to change, if the policy
was afterwards discovered to be erroneous, and neither the commis-
sioners, nor the county, nor any one of its citizens, acquired any
separate or private interest under it, which could be maintained in

a court of justice.
1 American Railway Cases, page 1.
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aVie

Suppose it be admitted, that Bressler acquired an indefeasable
right to have his lands drained, and to pay for them in labor, in-
stead of cash, as a bare legal right ; does he then make such a case
as would authorize the interference of a court of equity, to give him
the relief prayed for? In equity, it is not enough that a party shows
that he has a strict legal right ; he must make such a case as ap-
peals to the equity of the court, and the court is bound to see that
it really does that complete justice to all parties, which it aims at,
and which is the ground of its jurisdiction. Does Bressler, then,
make such a case as calls upon the court to interfere to change the
public policy of the State, with reference to these lands, as declared
by the legislature, and to compel the county of Whiteside to engage
in the undertaking of draining and reclaiming some seventy thou-
sand acres of swamp and overflowed lands, at an expense, if need be,
of the amount of $200,000, the sum received from the sale of the
land, when it has been determined by the people of the county, to
whom the legislature have seen fit to submit the question, that, as a
matter of public policy, it would not be advisable so to do, and to pre-
vent the county from collecting the interest money on the amount
of his purchases, until the county shall give him the privilege of
working out the amount of his purchase, at a price to be determ-
ined by competition with the world, instead of paying in cash?

The result of the case, as it now stands under the decree, is, that
we must either reverse the public policy of the State, as thus de-
clared, wich reference to the lands in Whiteside, and also of the ad-
joining counties, should it become necessary to drain the lands in
common, or give Bressler his 4000 acres of land, getting nothing

for them in return. .

e

In reference to the privilege. of working out the amount of the
purchase, which seems to be the principal grievance complained of,
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and the matters mainly relied upon in the bill, it will be observed
that the purport and effect of the act approved June 22, 1852, has
been mistaken by the complainants in the case attempted to be
made in the bill, the relief prayed, and also by the court in the de-
cree rendered so far as these relate to tliat matter. That act re-
quires the work of drainage to be let out at public auction to the
lowest bidder. The persons to whom said lettings should be struck
off, should enter into a bond for the faithful performance of the
work so undertaken by him, and should any purchaser of the land
be the lowest bidder at the lettings, the land so purchased might be
paid for in work. / e
Sess. Laws, Sces. 14, 15 and 16.
,Z’wrn[ef: S’b\a,?.‘ 1’;, 69‘!7

And there is nothing in the act which authorized any officer of
the county to make any contrret for the performance of the labor
of draining the land, except in the manner prescribed in these sec-
tions. The decree of the court following the case made by the bill,
orders that the defendant shall ‘‘suffer and permit the said com-
“ plainant to pay and discharge the amount of the purchase money
‘“and the interest yet remaining unpaid in respect of all the land
“by him purchased in that behalf, in necessary labor to be done
“by him under the direction of the said board of supervisors, or
“of some officer thereof, in the construction of necessary drains
“and levees, and in the reclaiming of said lands by him so pur-
“ chased, as by law provided.”

The act, however, does provide that the purchasers may pay for
their lands in cash, or secure the payment by executing a note and
mortgage in the discretion of the Drainage Commissioner.

Sces. 8 and 16.

Again, the té&rms of the contract made by Bressler with the
county in the purchase of his land, as to time and mode of pay-
ment, are entirely inconsistent and incompatible with the pretences
now set up, of an understanding on his part that the lands were to
be immediately divided into sections for draining, and the work
commenced and prosecuted to completion by the county. His note
and mortgage had five years to run. Let us suppose that in the
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meantime, the county had offered the work of draining the lands
at public auction, and that Bressler had not been the lowest bidder,
or being the lowest bidder, had failed to give the security for the
due per form'mce of the work ; where, in such case, would the
county have procured the means necessary to prosecute the work
or to pay others for doing it? The order of the board of super-
visors ordering the sales and the published notices of the sales,
copies of which are attached to the bill, not only rebut and contra-
dict the alleged pretences of the county, that it intended to under-
take immediately thereafter the work of draining the lands; but
they show that it was not the understanding of the county or of
the purchasers at the sales, that it should doso. And if, with this
notice, Bressler saw fit to bid off lands in pursuance of this under-
standing, and to give his note and mortgage payable five years
from date, with interest payable semi-annually, he cannot now re-
pudiate the contract nor set up any rights in conflict with its terms,
basing his privilege so to do on any nrrhts acquired under the con-
tract as a purchaser.

It is no where claimed in the bill that any special contract or
undertaking was entered into by the county, at the time of the sale,
in reference to the draining or reclaiming of these lands, or in re-
lation to the disposition of the monies, unless it be in the aver-
ments of the “pretences” under which the sales were made, it is
not claimed that any of the alleged pretences were contained either
in the resolution of the board of supervisors or in the notices of
sale, or in either the note, mortgage or deed. These were the evi-
dences of contract, and the parties must be held to be estopped
from denying that such evidences correctly represented the con-
tract. No person or officer can hold out any pretences for the
county by which the county will be bound, or uponswhich any one
has a right to rely. The county acts through the board of super-
visors and other officers ; whatever the officer is empowered to do
by law, he may do; if he exceeds his powers, his acts are simply
void, and every person is presumed to know the limit of the powers
of pubhc Oﬁicelb; no officer of a county is authorized to make
“pretences” for, or on behalf of, a county.
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Although a demurrer admits the matters in the bill to be true,
such admission is confined to matters that are well pleaded, i. e.
matters of fact. It does not, therefore, admit any matters of law
which are suggested in the bill or inferred from the facts stated.
It does not admit matters contrary to a record pleaded and set out
in bill, or any matter repugnant to other matters stated in the bill
or contrary to that of which the court takes judicial notice.

1st Dan’l, Ch’y Prac., page 601 and 602,

The correct practice is not to render a decree directly upon over-
ruling a demurrer to a bill in chancery, but the order should be
that the defendant’s answer the bill, and if they neglect to do so,
the complainant may have the bill taken for confessed.

Diller et al. vs. Davidson, 3 Gil. 528.

F. SACKETT,
Attorney for Plaintsff in Error.




Qe » - D
&> ; %‘3
IN THE

Supreme COl_thbf the State of lllinois,

TEHIRD GRAND DIVISION,

Aprir Trrym, A. D.1863.

BOARD OF SUPERVISORS OF WHITESIDE -COUNTY, STATE
: or ILLINOIS, '
V8.
Prrer Bresstir.and Roserr C. Burcmern State’s
Attorney of the Twenty-second Judicial Cir-
cuit of the State of Illinois.

ARGUMENT OF F. SACKETT,

For PLAINTIFF IN Egngiz.
SIDINY Odael 21~ (§6 3
S ol

[V

CHICAGO:
PRINTED BY BEACH & BARNARD, 14 sou-i‘u CLARK ST.
1863.
ely . g8
g% ey CA®)
X
¥ .
prd -
\ | :\
L ; ™
' p
>
M| '
2




_— -

IN THE

Supreme Court of the State of lllinois,

TEIRD GRAND DIVISION,

ArriL Terym, A. D. 1863.

CA°)

BoARD oF SUPERVISORS OF WHITESIDE CoOUNTY, STATE
oF ILuINoIS,
VSs.
Perer BresstEr and Roperr C. BurcmELL State’s
Attorney of the Twenty-second Judicial Cir-
cuit of the State of Illinois.

ARGUMENT OF F. SACKETT,

For PraiNtiFF 1v ERROR.

CHICAGO :

PRINTED BY BEACH & BARNARD, 14 s0UTH CLARK ST.

1863.

(OA%)




L7}

STATEMENT OF FACTS.

At a sale of swamp lands, made by the Drainage Commissioners
of Whiteside county, in the fall of 1855, and also at a sale made
in the spring of 1856, Bressler, one of the complainants below,
made purchases of these lands to a considerable amount—paying one-
fourth of the purchase money, at the time, in cash, and tor the bal-
ance, giving his note running five ycars, with interest at the rate
of six per cent., payable semi-annually, securing the same by mort-

gage upon the premises purchased.

Upon suit being brought by the county to recover for interest due
on the note, Bressler, in his own right, and Burchell, as State’s At-
torney for the 22nd judicial cireuit, on behalf of the people, filed
a bill in chancery to compel the county to drain the swamp lands
within the county, and to enjoin the collection of the note, princi-
pal and interest, until the work of draining shall be commenced,
and an opportunity given to Bressler to discharge the amount due
from him in work to be done in draining the land.

Defendant below filed a general demurrer to the bill. The court
overruled the demurrer, and rendered a decree in favor of com-
plainants.

The case comes into this court by writ of error.




ARGUMENT.

I.

The rights and interests of two entirely distinct parties are at-
tempted to be brought before the court by the complainant’s bill;
Bressler appearing in his own right, and Burchell on behalf of the
people of the State. An examination of the nature of the case
made by the complainants, discloses obvious defects in the bill, for
which the demurrer ought to have been sustained by the court, :

Firsr.  Burchell shows no title, or interest authorizing him to
commence the suit on behalf of the people.

Seconn.  The bill is multifarious, or, perhaps, rather there is a
mis-joinder of complainants, and also causes of action.

Tamp. Both the complainants failed to show, that they are in
any manner damaged or injnred by the acts or omissions charged
against the defendant. : ; ik

Fourrn. There is no sufficient case made by the bill to author-
ize the interference of a court of equity, or to sustain its Jjurisdie-
tion. Each of these objections is reached by a general demurrer.

1 Daniell Ch. Prac. 617, 895. s
Story’s Eq. Pld’s, secs. 47, 279, 509.

The defendant may, at the hearing of his demurrer, assign other
causes of demurrer, different, or in addition to, those assigned on
the record ; provided such causes are co-extensive with the causes
of demurrer assigned upon the record.

Daniell’s Ch. Prac. 657.
Story‘s Eq. Plds. sec. 464.
Garlic vs. Strong, 3 Paige, 440.




We have no law or pracnce requiring or aubhormno‘ the Cireuit
Attorneys to commence suits in their 0wn names whero *he interests
of the State are involved. Our Statute makes it the duty of the
Circuit Attorney to attend each Circuit Court to be held in each of *
the counties of his circuit, and to prosecute all actions, suits and
prosecutions, civil and criminal, in which the people o[‘bhc State or
any county within his circuit are concerned ; and also to defend all
actions brought against the counties of hls circuit. But in neither
of these cases is he to prosecute or defend in his own name.

Sec. 4, chap. 12, R. 8

Under the English practice, as well as the practice prevailing in
many of the States, whenever a suit is instituted on behalf of the
State or Government, or when the suit immediately concerns ths
rights of the Sta te, the proper officer, usually the Attorney General,
prceeeds by information on behall of the State. The institution of
this suit in the name of Burchell, as* States’ Atiorney for the 22d
Judicial Circuit, may have been intended as a compliance with this
rule, though the form of an information has notv been pursued in the
frame of the bill in this case.

Buat no such practice exists in this State. Our Statute pro-
vides that all causes, suits, niotions and proceedings, in which the
State shall Le a party, plaintiff or complainant, shall be instituted
and prosecuted in the name of the people of the State, whether suc
causes, suits and motions grow out of contracts, express or implicd,
or out of torts of any nature or description whatever, affict'ng tho
interests or welfare of the State. 3 30
Secs. 51 & 52 chap. 8, R.S.
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The case made by the State, and that made by Bressler, are en-
tirely different and distinct from each other, as to the nature of the
rights claimed against the defendant; as to the injuries sustained
Dy each of the parties ; as to the source of the rights and interests
claimed for each of the complainants, and of the ligbilities imposed
on the defendant; as to the relief sought by each against the
defendant ; and, finally, as to the nature of the defense that
may be made to each. The State claims its rights under and by
virtue of certain alleged trusts imposed on the county, in the con-
veyance of the lands to the county, while Bressler claims under and
by virtue of a contract and purchase of' a portion of the lands from
the county. The State does not show in what way it is injured by
the failure of the county to execute the alleged trusts, while Bressler’s
principal grievance is, that he will be compelled to pay the amount
of his purchase money in cash, instead of labor. The relief sought
Ly the State is, that the county should be enjoined from appropria-
ting the proceeds of the sale to the school fund of the county, and
compelled to drain the whole of the swamp lands lying within the
county, while Bressler prays that the county be enjoined from col-
lecting the amount of his purchase nmoney, and that he have an op-
portunity afforded him to work it out in draining and reclaiming
the land.

Il

The case made by the bill is, to a great extent, based upon the
act of congress, of September 28, 1850, granting the swamp and
overflowed lands to the State. The argument being that, as that
act provided that the proceeds of said lands should be applied ex-
clusively, so far as necessary, to the purpose of reclaiming them by
means of levees and drains. The State, in accepting the grant ot
lands, took them with the condition attached, and assumed the trost
of applying the proceeds thereof to reclaiming the lands. That it
is a trust running with the land, and one, from the performance of
which, neither the State nor the county can release itself, and the
proper execution of which can be enforced against the county in a
court of equity.
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But we deny that the State assumed any such trust,‘or liability,
as is claimed ; and if the county assumed any liabilities in refer-
ence to these lands, they were such as were imposed by the grant
from the State, and not such as were assumed by the State in ac-
cepting the grant from the general government, and Bressler's
rights were such only as he acquired under his contract of purchase

from the county.

The State took these lands in its sovereign capacity as a State,
and the lands became a portion of its public domain, and their man-
agement and sale a matter of public policy with the State. The
citizens of the State acquired no individual or private interest, or
property, in the lands, by virtue of the grant to the State, nor did
any citizen of the county acquire any such interest, or property, in
the land, by the grant to the county.

The trust reposed by the United States, in the State of Illinois,
is a personal trust in the public faith of the State, and not a prop-
erty trust, and is exclusively under the control of the legislature of
the State.

Dunklin County vs. The District County Court
of Dunklin Co., 23 Mo., 449.

The Supreme Court of the United States, in speaking of the va-
lidity of a sale made by the State of Michigan of the school section
donated by the United States to the State of Michigan, for school
purposes, say that, the trust created by this compact relates to a
subject of municipal concern, over which the power of the State is
plenary and exclusive, and sustained the sale made by the State,
though not in accordance with the purposes of the grant from the
general government.

Cooper vs. Roberts, 13 How. 173.

See, also, to the same effect, '
Long vs. Brown, 4 Ala. 622.

Suppose that after the State had received the patent for the lands,
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the legislature had refused to pass any act whatever disposing of the
lands, or to take any steps for draining and reclaiming the same, could
any one have filed a bill, and throngh the court, have compelled the
legislature to pass an act disposing of the lands, or compel the State,
in any manner, to ditch and drain the same. The court hasnot the
power to direct the legislature of a State by decree.

If it be true that the State received these lands in trust to sell
and apply the monies arising from the sale thereof, in reclaiming
and rendering them fit for cultivation, it is equally true that the
{rust is an entire trust, embracing all the lands within the State, and
the fund, a common fund, to be laid out and expended, as far as nec-
essary, throughout the whole State. Some of the counties have
large quantities of these lands, which it will cost but little to drain,
leaving them a surplus to be appropriated to other objects; while
other counties having a much less quantity of land, and which it
will cost more to drain, will not have sufficient means for that pur-
pose. So that, if it be admitted that the State assumed any such
trust in reference to these lands, the conveyance of them by the
State to the counties in which they lie, under the provisions of the
act of June, 22d, 1852, was as much a violation of such trust, as
the one complained of in the bill—the same in character, if not in
degree. :

IIT.

The whole legislation of the State shows that it is the intention
of the legislature, as a matter of public pulicy, to leave the whole
subject of the management, sale and disposition of the proceeds of
the sales of swamp lands exclusively to the people of the different
counties, in which they lie, through their respective boards of su-
pervisors. By the act of February, 1855, the county commission-
ers of Jersey county were required to divide the money, arising
from tho sale of swamp lands in that county, among the different
townships of the county, for school purposes.

Sess. Laws, 1855, page 48.

By act of February 10, 1857, the county court of Green county,
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was authorized to order the money, arising from the sale of swamp
lands, to be paid to such persons, and for such uses, as that court

should see fit.
Sess. Laws, 1857, page 41.

By an act of Febrnary 9, 1859, it is provided, that all monies re-
ceived from the sale of swamp lands in Henry county, shall be sub-
ject to the control of the board of supervisors of that county ; and
may be, from time to time, appropriated in such sums, and in such
manner, and for such objects, as said board may deem best for the
interests ot said county.

Scss. Laws, 1859, page 202.

Like provisions have been made for other counties of the State,
by the legislature, from time to time.

By an act of February 24, 1859, the board of supervisors of
Whiteside county werc authorized and empowered to apportion to
each of the townships, of said county, the school fund of said county,
which had acerned on the sale of the swamp and overflowed lands
therein, as they sliould deem expedient for the best interests of the
county.

Sess. Laws, 1859, page 189.

By an act of the legislature, entitled “ An Act for the sale of
Swamp Lands, approved February 14, 1859, it is provided that the
proceeds arising from any sale, or sales of (swamp lands ) shall be
subject to the order of the county judge for such purposes as the coun-
ty comrt may direct. And in counties which have adopted township
organization, the boards of Supervisors are authorized to carry out
the provisions of this act. The provisions of the act are of the most
general character ; and it cannot be doubted that it was the inten-
tion of the legislature, in the passage of this act, and of the acts above
referred to, to leave to the people of the several counties, the en-
tire and exclusive control of all matters relating to the sale and dis-
position of the lands, and of the disposition of the moneys arising
from the sale thereof, and to rclease the counties from all liabilities
and obligations, imposed by former statutes, requiring them to drain
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the lands, or.in reference to the disposition of the proceeds of the
sales of the lands. And that so far as the State is concerned, all
right or interest which it might have had, has been extinguished
and released by the passage of that act. And the same as to any
right or interest which Bressler might have had, in reference to the
drainage of the land and the disposition of themoneys arising from the
sales, provided the legislature had the powerand aunthority to pass the
act in question, in so far, as it may be supposed to have affected his
rights or interests. No good reason can be given why the legisla-
ture could not pass that act. It does not impair the obligation of
any-contract to which Bressler was a party, or by which he acquired
any rights. He purchased the lands of the county, at a given price,
and gave his notes and mortgage to secure the purchase money, and
that contract is still in force in all its parts.

In one sense, it may be said that, at the time of his purchase, he
had the right to have his lands drained in common with the
other swamp lands in the county, and the privilege of paying the
price of his purchase in labor, upon complying with the provisions
of the statute. But these rights are not such as are within the pro-
tection of the constitutional provision, prohibiting the legislature
from passing any law impairing the validity of contracts. This con-
stitutional provision is not intended to apply to public property ; to
the discharge of public duties; to possession or exercise of public
rights, nor to any changes or qualifications in any of these, which
the legislature of a State may, at any time, deem expedient.

2 Parsons on Contracts, page 511.

The contracts designed to be protected, are those by which per-
Ject rights—certain, definite, fiwed private rights—of property, arve
vested. These are clearly distinguishable from measures or engage-
ments adopted or undertaken by the body politic, or State govern-
ment, for the benefit of all, and from the necessity of the case,
to be varied or discontinued, as the public good shall require.

Butler vs. Pennsylvania, 10 How. 402.

No part of the constitution of the United States applies to a State
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law, devesting rights, which were vested in an individual by law,
provided its effect be not to impair the obligation of a contract.

Satterlee vs. Mattheson, 2 Peters, U. S. 380.

The State of Maryland, in 1836, passed a law directing a sub-
geription of $3,000,000 to be made to the capitnl stock of the Bal-
timore and Ohio Railroad Company, with a proviso, that if said
company shall not locate said road in the manner provided for in
this act, then, and in that case, they should forfeit $1,000,000 to the
State of Maryland, for the use of Washington county. This pro-
viso was inserted in the law for the benefit of Washington county,
and to compel the construction of the road through certain points

“in that county. The subscription was made and accepted by the
company. The company did not, however, finally locate their road .
within the limits of Washington county, as required by the act.
The county commissioners brought suit, in the name of the State,
to recover the $1,000,000—claiming that ‘the county acquired a
vested right to the money, and any interest which the State might
have, it held in trust for the county.

In March, 1841, and after the comwmencement of the suit, the
legislature of the State passed another act, repealing so much of
the prior act as made it the duty of the company to construct the
road by the route therein prescribed, remitting and releasing the
penalty, and directing the discontinuance of the suit brought to re-
cover it. The Supreme Court of the United States sustained the
latter act—holding that the proviso, in the former act, was a meas-
ure of State policy, which ithad a right to change, if the policy
was afterwards discovered to be erroneous, and neither the commis-
sioners, nor the county, nor any one of its citizens, acquired any
separate or private interest under it, which could be maintained in

a court of justice. 3
1 American Railway Cases, page 1.
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1V.

Suppose it be admitted, that Bressler acquired an indefeasable
right to have his lands drained, and to pay for them in labor, in-
stead of cash, as a bare legal right; does he then make such a case
as would authorize the interference of a court of equity, to give him
the relief prayed for? In equity, it is not enough that a party shows
that he has a strict legal right; he must make such a case as ap-
peals to the equity of the court, and the court is bound to see that
it really does that complete justice to all parties, which it aims at,
and which is the ground of its jurisdiction. Does Bressler, then,
make such a case as calls upon the court to interfere to change the
public policy of the State, with reference to these lands, as declared
by the legislature, and to compel the county of Whiteside to engage
in the undertaking of draining and reclaiming some seventy thou-
sand acres of swamp and overflowed lands, at an expense, if need be,
of the amount of $200,000, the sum received from the sale of the
land, when it has been determined by the people of the county, to
whom the legislature have seen fit to submit the question, that, asa
matter of public policy, it would not be advisable so to do, and to pre-
vent the county from collecting the interest money on the amount
of his purchases, until the county shall give him the privilege of
working out the amount of his purchase, at aprice to be determ-
ined by competition with the world, instead of paying in cash?

The result of the case, as it now stands under the decree, is, that
we must either reverse the public policy of the State, as thus de-
clared, wich reference to the lands in Whiteside, and also of the ad-
joining counties, should it become necessary £o drain the lands.in
common, or give Bressler his 4000 acres of land, getting nothing

for them in return.

i o
In reference to the privilege of working out the amoumz of th?
] grievance complained of,

purchase, which seems to be the principa

_—
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and the matters mainly relied upon in the bill, it will be observed
that the purport and effect of the act approved June 22, 1852, has
been mistaken by the complainants in the case attempted to be
made in the bill, the relief prayed, and also by the court in the de-
cree rendered so far as these relate to that matter. That act re-
quires the work of drainage to Le let out at public auction to the
lowest bidder. The persons to whom said lettings should be struck
off, should enter into a bond for the faithful performance of the
work so undertaken by him, and should any purchaser of the land
be the lowest bidder at the lettings, the land so purchased might be
aid for in work.
3 Sess. La\{'ésfggecs. 14, 15 and 16.
Punpileo Slat. Py, bgd-

And there is nothing in the act which authorized any officer of
the county to make any contrret for the performance of the labor
of draining the land, except in the manner prescribed in these sec-
tions. The decree of the court fullowing the case made by the bill,
orders that the defendant shall “suffer and permit the said comw-
“ plainant to pay and discharge the amount of the purchase money
‘“and the interest yet remaining unpaid in respect of all the land
“by him purchased in that behalf, in necessary labor to be done
“by him under the direction of the said board of supervisors, or
‘“of some officer thereof, in the construction of necessary drains
“and levees, and in the reclaiming of said lands by him so pur-
“ chased, as by law provided.”

The act, however, does provide that the purchasers may pay for
their lands in cash, or secure the payment by executing a note and
mortgage in the discretion of the Drainage Commissioner.

Secs. 8 and 16.

Again, the terms of the contract made by Bressler with the
county in the purchase of his land, as to time and mode of pay-
ment, are entirely inconsistent and incompatible with the pretences
now set up, of an understanding on his part that the lands were to
be immediately divided into sections for draining, and the work
commenced and prosecuted to completion by the county. His note
and mortgage had five years to run. Let us suppose that in the
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meantime, the county had offered the work of draining the lands
at public auction, and that Bressler had not been the lowest bidder,
or being the lowest bidder, had failed to give the security for the
due performance of the work ; where, in such case, would the
county have procured the means necessary to prosecute the work
or to pay others for doing it? The order of the board of super-
visors ordering the sales and the published notices of the sales,
copies of which are attached to the bill, not only rebut and contra-
dict the alleged pretences of the county, that it intended to under-
take immediately thereafter the work of draining the lands; but
they show that it was not the understanding of the county or of
the purchasers at the sales, that it should doso. And if, with this
notice, Bressler saw fit to bid off lands in pursuance of this under-
standing, and to give his note and mortgage payable five years
trom date, with interest payable semi-annually, he cannot now re-
pudiate the contract nor set up any rights in conflict with its terms,
basing his privilege so to do on any rights acquired under the con-
tract as a purchaser.

It is no where claimed in the bill that any special contract or
undertaking was entered into by the county, at the time of the sale,
in reference to the draining or reclaiming of these lands, or in re-
lation to the disposition of the monies, unless it be in the aver-
ments of the “pretences” under which the sales were made, it is
not claimed that any of the alleged pretences were contained either
in the resolution of the board of supervisors or in the notices of
sale, or in either the note, mortgage or deed. These were the evi-
dences of contract, and the parties must be held to be estopped
from denying that such evidences correctly represented the con-
tract. No person or officer can hold out any pretences for the
county by which the county will be bound, or upon which any one
has a right to rely. The county acts through the board of super-
visors and other officers; whatever the officer is empowered to do
by law, he may do; if he exceeds his powers, his acts are simply
void, and every person is presumed to know the limit of the powers
of public officers; no officer of a county is authorized to make
“ pretences ”’ for, or on behalf' of, a county.
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Although a demurrer admits the matters in the bill to be true,
such admission is confined to matters that are well pleaded, i.e.
matters of fact. It does not, therefore, admit any matters of law
which are suggested in the bill or inferred from the facts stated.
It does not admit matters contrary to a record pleaded and set out
in bill, or any matter repugnant to other matters stated in the bill
or contrary to that of which the court takes judicial notice.

1st Dan’l, Ch’y Prac., page 601 and 602.

The correct practice is not to render a decree directly upon over-
ruling a demurrer to a bill in chancery, but the order should be
that the defendant’s answer the bill, and if they neglect to do so,
the complainant may have the bill taken for confessed.

Mller et al. vs. Davidson, 3 Gil. 528.

B SEA OO AT
Attorney for Plaintiff in Error.
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ABSTRACT OF THE RECORD.

Record.  Brww for injunction and relief, tiled by complainants below, on the 2d
Page 1 day of May, A. D. 1860, in the Whiteside County Circuit Court, alleging
2 that on the 28th day of September, A. D. 1850, and ever since that time
there were lying and being within the county of Whiteside, large tracts
of land, amounting to 65,366 acres, which were swamp, wet and over-



flowed, and thereby rendered unfit for occupancy, tillage or cultivation,
and were also for that reason noxious, malarious, and detrimental to the
health and well being of the citizens of said county, but of all of which
lands were of easy and practical drainage; that up to the 28th day of
September, A. D. 1850, all of said lands were a part of the public lands
and domain of the United States; and that by the certain act ot Con-
gress, entitled  An act to enable the State of Arkansas and other States
to reclaim the swamp and overflowed lands within their limits,” ap-
proved September 28, A. D. 1850, (to which act the said complainants in
their bill beg leave specifically to refer) the said swamp and overflowed
lands being in the said county of Whiteside, were granted to and vested
in the State of Illinois, for the purpose and to the intent that said State
should cause to be constructed the necessary levees and drains to render
said lands fit for cultivation, and with the express condition, limitations
and reservations that the proceeds of said lands, whether from sale or by
direct appropriation in kind, should be applied exclusively, so far as
necessary to the purpose of reclaiming said lands by means of such
levees, and that such grant was accepted by the State subject to the
trusts, conditions and limitations aforesaid.

The bill further alleges, that the State of Illinois, for the purpose of
more effectually carrying into effect the trusts, conditions and limitations
of said grant, and without any consideration other than the fulfillment of
said trusts and the performance of the conditions and limitations afore-
said, by an act of the General Assembly of said State, entitled “ An act
to dispose of the swamp and overflowed lands, and to pay the expenses
of selecting and surveying the same, approved June 22d, A.D. 1852,
grant and convey to the county of Whiteside all of the swamp and over-
flowed lands lying within the limits of said county, upon the trusts, and
to and for the uses, trusts, irtents and purposes, and subject to the limi-
tations and conditions in said act of Congress and in the said act ot the
Legislature of the State of Illinois, and the sundry acts amendatory
thereto, contained, that is to say, among other things that the said lands
so granted to said county should be under the care and superintendence
of the Board of Supervisors of said county, whose duty it should be, at
the next regular term after the passage of said act, approved June 22d,
A.D. 1852, to appoint an officer styled  Drainage Commissioner,” of



(8)

said county, to pei-form the several acts and things in that behalf, in,
said last mentioned act provided, and to sell at public auction, in the
manner provided in said last mentioned act, to the highest bidder for
cash, so much and such parts of said lands only as should be sufficient
_to fully drain and reclaim the whole of said lands, which said purchase
money should be paid and discharged by such purchasers, at their option
respectively, in labor to be performed by them in draining and reclaim-
ing the said lands, as in said act provided ; and that the county, by its
proper officers in that behalf, after having ascertained what portion of
said lands there were susceptible of being drained, with an estimate of
the probable cost thereof should divide all such drainable lands into sec-
tions numbering 1, 2, 3 and 4, &e., respectively, and whenever there
should be a sufficiency of said lands so sold to complete the draining and
reclaiming of one or more of such sections, the same should, as soon as
practicable, be put under contracr, and the operation of draining and
reclaiming commenced thereon, and in like manner should such work of
draining and recluiming progress until the avails of said lands so granted
to said county should be exhausted or the drainage thercof completed as
in said last mentioned act provided ; that said county in laying off said
work into sections as aforesaid should make such directions thereof as
will enable such purchasers before mentioned to pay for said lands so
respectively purchased Ly them, in labor to be performed by them re-
spectively in and about the draining and reclaiming of said lands, as in
said last mentioned act provided; and that said county of Whiteside,
upon receiving said grant of said swamp and overflowed lands so subject
to the trusts, limitations and provisions aforesaid, accepted the same, to-
gether with the trusts so confided in it, took possession of the said swamp
and overflowed lands, and entered upon the use, management and con-
trol thereot, under the trusts, limitations and provisions ot said grant,
and in pursuance and in part performance thereof, did, by the Board of
Supervisors of said county, on the 28th day of March, A.D. 1855, ap-
point William Pollock, Drainage Commissioner of said county, and did
cause plats and graduated valuation of said swamp and overflowed lands to
be made, and did, on the said 28th day of March, A. D. 1855, at the March
term of said Board of Supervisois ot that year, after the making and return
of such plats and recording of such graduated valuation, appoint the
second Monday of October, A. D. 1855, for the selling of a portion of
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such swamp and overflowed lands in townships twenty and twenty-one,
range seven, in said county, to wit : 25,316 acres, and did publish a no-
tice thereof of the time and place of such sale, in the Sterling Times, a
weekly newspaper published in said county, a copy of which is hereto
attached and made part of this bill; and that afterwards, on the second
Monday of October, A. D. 1855, the said county, by the said Drainage
Commissioner, under pretense that they, the said county, would apply the
proceeds of said sale to the construction of the necessary drains and
levees to reclaim said lands, and would well and faithtully observe, and
keep and perform all the trusts, conditions and provisions of said grant,
as specified and contained in said several acts mentioned, did sell large
quantities of said swamp and overflowed lands so advertised, to wit:
95,316 and 2-100 acres, at various sums and prices per acre, amount-
ing, in the aggregate, to $78,122.32 ; and that all the lands so sold then,
were, and ever since have been, susceptible of easy and practicable
drainage, and by the construction of the necessary draines and levees,
could and can be easily and profitably reclaimed and rendered fit and
suitable for occupancy, tillage and cultivation, at an expense of money
much less than the proceeds of said sale. %

The bill further alleges that on the day of September, A. D. 1855,
the Board of Supervisors of said county, ordered all that portion of said
lands lying south of Rock River, and not theretofore ordered to be sold,
and also the north tier of sections of township twenty, North, range
seven, in said county, to be sold on the second Monday of March, A.D.
1856, upon a notice of sale similar to the one above referred to, and did,
on the said second Monday of March, A.D. 1856, under the pretences
aforesaid, and also under the pretence that they, the said Board of Su-
pervisors, would suffer and permit the complainant, Peter Bressler, and
others, the purchasers at said last mentioned sale, pay and discharge the
amount of their several and respective purchases, in labor to be per-
formed in the draining and reclaiming of said lands, did sell further
large quantities of said swamp and overflowed lands, at various sums
and prices per acre, amounting in the aggregate to at least $77,150.88 ;
and further, that all the said lands, and particularly all that portion
thereof purchased by the said Peter Bressler, as described in said bill,
then were, and ever since have been susceptible of easy and practicable
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drainage, and profitably reclaimed and rendered fit and suitable for oc-
cupancy, tillage and cultivation, at an expense much less than the pro-
ceeds of said last mentioned sale. And that at said last mentioned sale
the said complainant, Peter Bressler, relying on the said pretences of
said county, and particularly upon the pretences that said county would
suffer and permit him, at his option, to pay and discharge the amount of
the purchase money of all lands by him purchased, in work and labor to
be done and performed by him in the construction of necessary drains
and levees, as in said act provided, and, in consideration thereof, did be-
come a purchaser of large quantities of said swamp and overtlowed
lands, at sundry large prices, greatly exceeding, respectively, the value
of said several parcels of land ; and further, that the said Peter Bressler
did thereupon pay to the said county one-fourth ot the said purchase
money in cash, and did deliver to said county his several promissory
notes, amounting, in the aggregate, to the sum of §5,706.04, being the
remaining three-quarters of the said purchase money payable in five
years after the date thereof, with intercst at the rate of six per cent.,
payable semi-annually in advance, and to secure the notes made and de-
livered to the Drainage Commissioner certain mortgages upon the real
estate so purchased ; and did, at the same time, receive from said county
deeds of conveyance to the lands so purchased. The bill further alleges
that the complainant Bressler has paid to the county, at different times,
as interest upon said notes, the sum of $684.75 in cash; and as to all
the balance of said purchase money, that he was, and ever since has
been, greatly desirous to pay and discharge the same, in labor to be done
by him in draining and reclaiming said lands, and in the construction of
the necessary levees and drains, as in said act provided. The bill fur-
ther alleges, on information and belief, that the said county has, at
divers times, and in divers manners, sold and conveyed all the other and
remaining parcels of said swamp and overflowed lands, and that the
whole amount of the proceeds of such sales, exclusive of the sumn of
$12,520.75, collected as interest money, is $170,775.36, and that amount
is more than sufficient to construct the necessary levees and drains, and
to reclaim all of said swamp and overflowed lands, and render the same
fit for occupation.

And that the said Board of Supervisors, disregarding their duty in
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that behalf, and the trusts in them confided, have failed, neglected, and
refused to construct the necessary drains and levees to reclaim said lands,
or to determine what portion of the same are susceptible of being
drained, or to make any estimate of the probable cost thereof, or to di-
vide such as were drainable, for the purpose of drainage, or to make
any such divisions thereof as to enable the purchasers thereof to pay for
lands by them purchased, in work in respect to such drainage or other-
wise, or to cause any work to be done in any sections, divisions or parts
of said lands, or to cause any notice of any lettings thereof, as in said
act provided, or otherwise, or to take any step, or do any act in respect of
the construction of any drains or levees, or the reclaiming of said lands .
except as in said bill stated, or to suffer or to permit the said complain-
ant, Bressler, or other purchasers, to pay or discharge the amount of their
several purchases, or any part thereof, in labor, as in said act specified,
or otherwise.

The bill further alleges, that some time in the year 1857, the said
Board of Supervisors, under pretence of performing their duties and
obligations in that behalf, did drain and reclaim some three thousand
acres of said land, lying in a small body in a remote portion of the
county, at an expense not exceeding $5,000; and further, that said Board
of Supervisors is threatening and prepairing to squander and waste the
proceeds of said sales, and to divide and distribute the same among the
several towns of the said county, tor some pretended school or other pur-
pose, butin fact for the purpose of more conveniently and craftily avoid-
ing the performance of their duty and the execution of the trusts in
them confided as aforesaid, and to place it beyond their power to keep
and perform the same.

The bill further alleges that for the reason that the said Board of Su-
pervisors had failed and neglected to perform their duties, and to execute
the trusts confided to them in respect to the draining and reclaiming of
the said lands, had refused to make ahy other or further payments upon
his said notes and mortgages, and that thereupon the Board of Supervyi-
sors commenced suit against him at the October term, A. D. 1859, in the
Whiteside County Circuit Court, to recover of and from him the several
installments of interest expressed to be paid in said promissory notes, ac-
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cording to the terms and effect thercof, which suit is still pending and
undetermined in said court.

The bill, after setting out certain alleged pretences of the said Board
of Supervisors, further charges that said swamp and overflowed lands so
lying within said county, were so granted to said county for the con-
sideration, intent and purpose, and none other, and subject to all the
trusts, conditions, provisions, limitations and requirements in that behalf
above mentioned, and that by such grant and conveyance, the State of
Tllinois granted and conveyed to the said county such title, interest and
estate, and no more nor greater than the said State had received in that
behalf, and that inasmuch as it was made in the grant to said State an
express condition that the whole of the proceeds of said swamp and
overflowed lands should be applied exclusively, so far as necessary, to
the purpose of reclaiming by means of the construction of the necessni‘y
levees and drains, and for the purpose of carrying into effect the trusts
and conditions of such grant in that behalf, above mentioned, the State
of Illinois did not and could not, by any law or otherwise, vacate the
conditions and trusts appertaining to said grant, and absolve the said
county from their duty and obligations in that behalf, to the loss and in-
jury of the complainant, Peter Bressler, and to the injury and detriment
of the inhabitants of said county and the people of said State, in so far
as the said swamp and overflowed lands were and are for that reason
noxious, malarious, and detrimental to the health and well being of the
inhabitants of said county and the people of said State: and tfurther,
that the said complainant, Bressler, did not, by an act, matter, or thing,
either expressly or by implication, waive any ot the said duties resting
upon said county, in respect of the draining and reclaiming of said
lands, and that said Board of Supervisors has not, by such expenditure
of about §5,000, or otherwise, performed such trusts or discharged itselt
from liability in that behalf.

Oath to the answer waived in the bill, and prayer that upon the final
hearing of the case that said county be required, by decree and order of
the court, to observe, keep, fulfill and perform all and singular, the trusts,
provisions and limitations aforesaid in respect of said grant and the re-
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quirements and provisions of said acts, and particularly that the said
Board of Supervisors be so required to use, appropriate and apply the
whole of the proceeds of the said several sales, and such interest money
arising thereon, or so much thereof as shall be necessary in and about
the construction of the necessary drains and levees to reclaim said
swamp and overflowed lands, and to that end, with all reasonable dis-
pateh to ascertain and to determine what portions of said swamp and
overflowed lands were and are susceptible of being so drained and re-
claimed, together with the probable and reasonable cost thereof, and im-
mediately thereupon to divide such drainable lands into sections num-
bered respectively, 1, 2, 3, &c., and in so doing, to make such division
thereof as will best enable the several purchasers of said land to pay
and discharge the amounts of their respective purchases thereof, in
necessary labor in that behalf as in said act approved June 22d, A. D.
1852, is particularly provided, and to suffer and permit the said com-
plainant, Peter Bressler, to pay and discharge the amount of the pur-
chase money and interest yet remaining unpaid of all the land by him
so purchased, in necessary labor to be done by him in the construction
of the necessary drains and levees, and in the reclaiming of the said
lands by him so purchased, as in said act provided, and to do all other
the acts, matters and things proper to be done by said county to the ful-
fillment of the trusts and performance of the conditions and require-
ments above mentioned in respect of said lands so granted to said county ;
and further, that the said Board of Supervisors and the Drainage Com-
missioner of said county, their, and each of their officers, agents and at-
torneys be perpetually enjoined from prosecuting said suit at law pend-
ing against the said Peter Bressler, and from instituting or prosecuting
any suits or actions against him"in respect of his said purchase money or
interest thereon until the said Board of Supervisors has first complied
with the terms, conditions and requirements of such decree and order, as
is prayed for as above, aud turther, until the said Peter Bressler shall
have thereupon made default and refused, or failed to so pay for the
land by him so purchased, in labor to be performed by him in that be-
half; also, prayer for temporary injunction and general prayer for relief.

Bill verified by oath of complainant Bressler.
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At the January term, A.D. 1861, of said court, defendant filed a
general demurrer to the bill.

At the May term, A. D. 1861, of said court, the court overruled said
demurrer, and the defendants not answering further, it was ordered by
the court that the bill of complaint be taken as confessed as against the
defendants ; and thereupon the cause was heard and decree rendered for
the complainants as follows, to wit: It is therefore ordered, adjudged
and decreed by the court, that the said Board of Supervisors shall ob-
serve, keep, fulfill and perform all and singular the trusts, provisions
and limitations in said bill of complaint, more particularly mentioned in
respect of the certain grant of lands and the provision of certain acts of
the General Assembly of the State ot Illinois in respect thereof, in that
behalf, in said bill of complaint more particularly mentioned. And
particularly, that the said Board of Supervisors shall appropriate and
apply the whole of the proceeds arising from the several sales made by
them, of the swamp and overflowed lands appertaining to said county,
and the interest moneys arising therefrom for so much thereof as shall
be necessary in that behalf, in and about the construction of the neces-
sary drains and levees to reclaim said swamp and overflowed lands; and
to that end that the said Board of Supervisors shall, with all reasonable
dispatch, proceed according to law, to ascertain and determine what por-
tions of said swamp and overflowed lands were and are susceptible of
being drained and reclaimed, together with the probable and reasonable
cost thereof, and shall immediately thereupon divide such drainable land
into sections, numbered respectively, 1, 2, 8, &ec., and, in so doing, shall
make such divisions thereot as will best enable the several purchasers of
said lands to pay and discharge the amonnts of their respective pur-
chases thereof; in necessary labor in that behalf, as in the certain act of
the General Assembly of the State of Illinois, approved June 22d, A. D.
1852, morc particularly provided, and particularly shall suffer and per-
mit the said complainant, Peter Bressler, to pay and discharge the
amount of the purchase money and the interest yet remaining unpaid in
respect of all the lands by him purchased in that behalf in necessary
labor to be done by him, under the direction of the said Board of Super-
visors, or ot some officer thercof, in the construction of necessary drains
and levees, and in the reclaiming of said lands by him so purchased, as
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by law provided. And further, shall do and perform all other the acts,
matters and things necessary and proper to be done Dby said county, or
the proper offlcers thereof, in the fulfillment of the trusts and performan-
ces of the conditions and requirements limited and enjoined by said last
mentioned act in the premises. And further, that the said Board of Su-
pervisors and the Drainage Commissioner of said county, their, and each
of their officers, agents and attorneys, absolutely and perpetually en-
joined from prosecuting a certain suit at law, now pending in the Circuit
Court of said county, in favor of the said Drﬁinage Cominissioner, and
against the said complainant, Peter Bressler, more particularly entitled
Peter V. Pollock, administrator of the estate of William Pollock, de-
ceased, to the use of the county of Whiteside, d&c., against Peter Bressler,
and from instituting or prosecuting any suits or actions against him, the
said Peter Bressler, in respect of his said purchase money or interest
thereon, and from making any claim or demand in that behalf of or
from the said Peter Bressler until the said Board of Supervisors ghall
have first complied with the terms, conditions and requirements of this
decree and order; and further, until the said complainant, Peter Bressler
shall Lave thereupon made default and refused or failed to thereupon so
pay for the lands by him so purchased, in labor to be performed by him
in that behalf as aforesaid. And further, that the said Board of Super-
visors and the Drainage Commissioner and the School Commissioner of
said county, their, and each of their officers, agents or attorneys, be ab-
solutely and perpetually enjoined from dividing or distributing, among
any of the towns or town officers of said county for any school or other
purposes, any of the proceeds of said swamp and overflowed lands so
appertaining to said county, or any interest moneys accruing thereon, or
any securities, or choses in action taken or held in respect thereof, or
from in any manner parting with the possession, custody or control of
the same, or any part thereof, except to use and apply the same in the
fulfillment of trusts and performance of the conditions and requirements
of said last mentioned act in obedience to this decree, until the said
Board of Supervisors shall have first kept and performed all and singu-
lar the conditions and requirements of this decree and order, and that

the said defendants pay the costs of this suit.

N oy
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ASSIGNMENT OF ERRORS.

First: The court erred in overruling the demurrer to the bill of
complainant ; whereas, by the law of the case, the court should have
sustained the demurrer of the defendant below. '

Second : The court erred in taking said billl as confessed as against
the defendants below, and rendering the decree aforesaid thereon with-
out any order for the said defendants to answer the said bill.

Third: The court erred in rendering the decree aforesaid, for the
reason that the decree is not authorized by the case made in the bill, and
for the reason that the same is not authorized by the law of the land.

Fourth: The court erred in rendering the decree aforesaid, the
same being so vague and uncertain that the defendants, therein named,
cannot know with certainty what they are required to do or perform.
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STATE OF ILLINOIS, WHITESIDE COUNTY.

Error {0 the Supreme Court at Ottawa, from W hiteside Cotnty., Iu
Chancery, April Term, 1863,

Rouert C. Brrenern, STATE’'S ATTORNEY, IN AND FOR THE 22D
JUDIerAL CIRCULT o8 sAID STATE, AND PrrER BressLer,—vs.—Tus.
Boarp or Strervisors or sarn CorNty.

BRIEF OF POINTS AND AUTHORITIES FOR COMPLAINANT.

The Act of Congress of Sept. 28th, 1850, by which the lands for
Which the notes mentioned in Bill was' to secure purchase money,
tvere ceded to the State of Illinois, provides as follows, to-wit: “Sec.
1st. Beut enacted, &e., &e., that to enablé the State of Arkansas to
construct the necessary levees and drains to reclaim the swamp and
overflowed lands therein, the whole of those swamp and overflowed
lands made unfit thereby for cultivation, which shall remain unsold at
the passage of this act, shall be and the same are hereby granted to
said State.  Sect. 2. And, Be it further enacted, d&e., that it shall be
the duty of the Secretary of the Interior, as socn as may be practica-
Dble, to make out a list, &c., and transmit the same to the Governor,
&e., at the request of said Governor, cause a patent to be issued to
the State therefor, and on that patent the fee simple to said lands shall
vest in the State, &e., subject to the disposal of the Legislature there-
of'; provided, however, that the proceeds of said lands whether from
sale or by direet appropriation in kind, shall be applied caelusively, as
far as necessary, to the purpose of reclaiming said lands by means of
the levees and drains aforesaid.”

Whether the State of Illinois took the lands by act of Congress free
and clear of all incumbrance, and by an absolute title or in trust for a
certain object, we do not discuss, as it is not necessary to a right un-
derstanding of this case.  We only say that the wording of the act it-
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golf, and the decision of the Distriet Court of Dunklin County, 23d
Missouri Reports, page 449, appears to be conclasive in favor of the
grant as a trust.

But suppose this were not so; that the grant to the State was abso-
lute as counsel contend, it is clearly competent for the Legislatare to
make the county a ¢rustee for a disposal both of the land and the pro-
ceeds thereof.

And that this was the intention of the Legislature, hardly admits of
controversy. “A trust is a right to receive the profits, and in many
cases, to dispose of the land itself for particular purposes, as directed
by the lawful owner, or pointed out by the deed of settlement, or other
conveyance, which created the trust.” 2 Lill. Abr. 624, Apply this
definition to the act of the Legislature, approved June 22d, 1852. “Bo
it enacted, &e., That all the swamp and overflowed lands granted to
the State of Illinois by the act of Congress, entitled, &c., &c., ap-
proved September 28th, 1850, ve and the same are hereby granted to
the counties, respectively, in which the same may lie o1 be sitnated,
Sfor the purpose of constructing the necessary levees and drains to re-
claim the same, and the dalance of said land, it any there be, after the
same are reclaimed as aforesaid, shall be distributed in each county
equally wnong the townships thereof, for the purpose of educa-
tion, &e., &e. ; Purple’s Statute, chap. 61, page 692,—and there can
be no question but that the grant thercin made by the Legislature cre-
ated a trust for one certain object, to wit: the draining and reclaiming
those lands.  This is made still plainer by see. 17, of the same act,
which provides that “said County Court (now Board of Supervisors)
shall not dispose of nor sell more of said lands than shall be absolute-
ly necessary, to complete the reclaiming and draining the same; and
in all cases where there are any lands remaining unsold after the com-
pletion of said draining, in any county, the lands so remaining unsold
as aforesad, shall belong to and the same are hereby granted to the sev-
eral townships in such county,” &e., d&e., thus showing the intention
to be to grant to the county, land to_be disposed of for one purpose, and
only sufticient for that purpose ;—for, as to all other lands, except :
sufficiency for that end, the grant is to the township, and not to the
county. The grant may be of one acre or ten thousand, according to
the amount of land in a county and the expense of draining it.

Nothing can be more explicit than Sec. 1, as to the purpose of tha
grant, and nothing plairter than Sec. 17, that no more than was neces-
sary for the purpose was granted, and it cau need neither argument
nor authority to show that the grant is one in trust, for that.end and
no other, and that the county is but a trustee and the people tlra,' béne-
ficiary. ‘EQ :

This being so, the Court had the power, and it was clearly its ditty,
on the presentation of proof of these facts, to compel defendants to
carry out and execute the trust, and the more so, as it had taken upon
itself the execution of it in part. All the right it possesses to sell land,
and all power over it, and the proceeds thereof, are given by the act of
the Legislature, and it is but strict justice to trustee and beneficiary, to
compel a compliance with the law from which alone it derives any
power in the premises, and as this is the only end and object of the de-
cree, it is unobjdctionable in that particular:
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But it is said the Act of Fe bruary 14th, 1859, gives tothe Board full
power to dis pose of the lands and the moneys arising from the sale
thereof, as the Board shall see fit.  Yet it is clear that so far as that
act relates to contracts for the sale of said lands made before its pas-
sage, it is clearly in violation of Sect. 17, Chap. 13, of the Constitution
of the State, and as Courts are bound to construe the law so that it
may be constitutional and valid when they will admit of such construe-
tion, the law in question must be held to apply only to contracts made
after its passage.

Some of the obligations, indeed the principal ones, on the part of the
County in its contract with Bressler, is to expend all the money, if nec-
essary, arising from the sale of said lands in reclaiming the same, and
to allow Bressler an opportunity to pay for the same in lavor; obliga-
tions which it is casy to see must have been the greatinducement to the
purchase. Now, to giveto the Board a right to dispose of these moneys
in any other manner, to demand pay in any other way, isto impair the

obligation of said contract, hence the act of 1859 cannot be constitu-
tional and valid, as to contracts made, as Bressler’s was, in 1855, and
has nothing to do with a disposal of moneys arising from a sale made
before its passage.

True, it was no part of Bressler’s contract, that he might pay for his
lands in ditehing, d&ec., but it is equally true that it was a part of the
contract, that he might do so if' he would comply with the requive-
ments of the law, and defendants were obligated to give him an oppor-
tunity to elect whether he would pay in cash or lnbor. But it is said
that he made such election at the time of giving the notes, &e.  What
evidence of thisis offered? The giving of the notes? Thisisno such evi-
denc?, for by Sect. 10th, of the act of June 22d, 1852, the parchaser is
requived to secure the payment of the purchase money on the day of
sale, or the Jand must be re-sold; besides the time when the Commis-
sioner can let such draining,dse., is undetermined,as he must await the
action of the Board and the Surveyor, and until the letting is had, there
is no opportunity to elect to pay cash, or in labor. The notes were
given for five years, it is true; yet even this length of time appears not
to be sufflcient for the County to complete its arrangements for the let-
ting, and Bressler never yet has had the opportunity to elect what he
will do. The notes were given in compliance with Sect. 10th, to pre-
vent are-sale, and he never waived any rights, or made any election.
Again, it is objected that the decree is uncertion. But it simply pro-
hibits the collection of the notes till certain specified things has been
done, and enjoins upon the Board the keeping and performing of the
Act of Congress, of Sept. 28th, 1850, and of the Legislature of the
State, of June 22d, 1852, and as these acts are definite and certain, the
decreo is definite and certain. The only remaining point made by
counsel is, “Is there not a misjoinder of parties complainant ?”

The general rule in equity is “all persons who are interested in the
object of the suit, ought to be made parties to it.” Story’s Equity, PL
See.-76 and 77 and notes. The object of this suit was to compel de-
fendants to expend the purchase price of lands sold by them, in draio-
ing and reclaiming the swamp lands of the county, and in no other
manner. In this object the people of the county all have an interest;
an interest as well defined, though perhaps not as great, as though
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Bressler had bought the whole of the swamp lands of the county, and
the question was whether any of the lands are to be drained; for
their interest grows out of the fact that the draining of such lands is
beneficial to the health of community.

See. 4, of chap. 12, Purple’s Statute, says: “Ttshall, also, be the duty of
the Attorney General and of each Circuit Attorney, to attend each
Circuit Court to ve held in cach of the counties belonging to his judi-
cial cireuit, and to commence and prosecute all actions, suits, processes,
indictments, civil and criminal, in which the people of this State, or
any county within such judicial cireuit, may be concerned.” Now, as
Burchell was, at the time of filing of said Bill, States Attorney of the
District embracing the county of Whiteside, and liable to all the duties
imposed on the Circmit Attorney by said Section, he was not only a
proper, but a necessary, party to the bill, As State’s Attorney, he
stands a representative of the people of the county, and it was both.his
right and duty to commence and prosecute this suit for the said people,
and as Brossler’s rights are different from those of the people, at large,
it is clear that he is a necessary party, and there is no misjoinder of
parties. The decrge is accordance with the prayer of the bill, is defi-
nite and certain, isin conformity with law and equity, and should be
gustaiped,

JOHNSON & TELLER,
Of Qounsel for Compl't.
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STATE OF ILLINOIS, WHITESIDE COUNTY.

Error {o the Supreme Cowrt at Ottawa, from Whiteside-County: In
Chancery, April Term, 1863.

Roperr C. BurcHELL, STATE’S ATTORNEY, IN AND ]?OW
JupiciArn, CIRCUIT OF SAID STATE, AND PrTER BRESSLER/L—— s—1ToE
Boarp oF Surkrvisors or saip Counry. ﬂ%ﬁ N>

BRIEF OF POINTS AND AUTHORITIES FOR COMPLAINANT.

The Act of Congress of Sept. 28th, ‘1850, Ly which the lands for
which the notes mentioned in Bill was to secure purchase money,
were ceded to the State of Tllinois, provides as follows, to-wit: “Sec.
1st. Be1t enacted, &e., &e., that to enable the State of Arkansas to
construct the necessary levees and drains to reclaim the swamp and
overflowed lands therein, the whole of those swamp and overflowed
lands made unfit thereby for cultivation, which shall remain unsold at
the passage of this act, shall be and the same are hereby granted to
said State. Secct. 2. And, Be it further enacted, &e., that it shall be
the duty of the Secretary of the Interior, as soon as may be practica-
ble, to make out a list, &e., and transmit the same to the Governor,
&e., at the request of said Governor, cause a patent to be issued to
the State therefor, and on that patent the fee simple to said lands shall
vest in the State, &e., subject to the disposal of the Legislature there-
of'; provided, however, that the proceeds of said lands whether from
sale or by direct appropriation in kind, shall be applied exclusivety, as
far as necessary, to the purpose of reclaiming said lands by means of
the levees and drains aforesaid.”

Whether the State of Illinois took the lands by act of Congress free
and clear of all incumbrance, and by an absolute title or in trust for a
certain object, we do not discuss, as it is not necessary to a right un-
dersfanding of this ease. We only say that the wording of the act it-
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gelf, and the decision of the Disttiet Court of Dunklin County, 23d
Missouri Reports, page 449, appears to be conclusive in favor of the
grant as a trust.

3ut suppose this were not so; that the graunt to the State was abso-
lute as counsel contend, it is clearly competent for the Legislature to
make the county a ¢rustee for a disposal both of the land and the pro-
ceeds thereof.

And that this was the intention of the Legislature, hardly admits of

controversy. “A trust is a right to receive the profits, and in many
cases, to dispose of the land itself for particular purposes, as directed
by the lawful owner, or pointed out by the deed of settlement, or other
conveyance, which created the trust.” 2 Lillb Abr. 824, Apply thix
definition to the act of the Legislature, approved June 22d, 1852. *Bo
it enacted, &e., That all the swamp and overflowed lands granted to
the State of Illinois by the act of Congress, entitled, &e., &e., ap-
proved September 28th, 1850, ve and the same are hereby granted to
the counties, respectively, in which the same may lic o1 be situated,
Jor the purpose of constructing the necessary levees and draias to re-
claim the same, and the balance of said land, if any there be, ajter the
same are reclaimed as afovesaid, shall be distiibuted in cach county
cqually wmnong the townships thereof, for the purpose of educa-
tion, &e., &e.; Purple’s Statute, chap. 61, page 692,—and there can
be no question but that the grant therein made by the Legislature cre-
ated a trust for one certain object, to wit: the draining and redlaiming
those lands.  This is made still plainer by sec. 17, of the same act,
which provides that “said County Court (now Board of Supervisors)
shall not dispose of nor sell more of said lauds than shall be absolute-
ly necessavy, to complete the reclaiming and draining the same; and
in all eases where there are any lands remaining unsold after the com-
pletion of said draining, in any county, the lands so remaining unsold
as aforesaud, skall belong to and the same are hereby granted to the sev-
eral townships in such county,” &e., &e., thus showing the intention
to be to grant to the county, land to_be disposed of' for one purpose, and
only sufticient for that purpose ;—for, as to all other lands, except a
sufliciency for that end, the grant is to the township, and not to thé
county. The grant may be of one acre or teu thousand, according to
the amount of land in a county and the expense ot draining it.

Nothing can be more explicit than See. 1, as to the purpose of the,
grant, and nothing plainer than Sec. 17, that no more than was neces-
sary for the purpose was granted, and it can need neither argument
nor authority to show that the grant is one in trust, for that end and
no other, and that the county is but a trustee and the people the bene-
ficiary.

This being so, the Court had the power, and it was clearly its duty,
on the presentation of proof of these facts, to compel defendants to
carry out and execute the trust, and the more so, as it had taken upon
itself the execution of it in part. All the right it possesses to sell land,
and all power over it, and the proceeds thereof, are given by the act of'
the Legislature, and it is but strict justice to trustee and beneficiary, to
compel a compliance with the law from which alone it derives any
power in the premises, and as this is the only ead and ohject of the de-
eree, it is unpgbjectionable in that particular.
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But it is said the Act of Fe bruary 14th, 1859, gives to the Board full
power to dis pose of the lands and the moneys arising from the sale
thereof, as the Board shall see fit.  Yet it is clear that so far as that
act relates to contracts for the sale of said lands made before its pas-
sage, it is clearly in violation of Sect. 17, Chap. 13, of the Constitution
of the State, and as Courts are bound to construe the law so that it
may be constitutional and valid when they will admit of such construc-
tion, the law in question must be held to apply only to contracts made
after its passage.

Some of the obligations, indeed the principal ones, on the part of the
County in its contract with Bressler, is to expend all the money, if nec-
essary, arising from the sale of said lands in reclaiming the same, and
to allow Bressler an opportunity to pay for the same in lavor; obliga-
tions which it is casy to see must have been the greatinducement to the
purchase. Now, to giveto the Board aight te dispose of thesemoneys
in any other manner, to demand pay in any other way, is to impair the

obligation of said contract, hence the act of 1859 cannot be constitu-
tional and valid, as to contracts made, as Bressler’s was, in 1855, and
has nothing to do with a disposal of moneys arising from a sale made
before its passage.

True, it was no pavt of Bressler’s contract, that he might pay for his
lands in ditching, &e., but it is equally true that it was a pavt of the
contract, that he might do so it he would comply with the require-
ments of the law, and defendants were obligated to give him an oppor-
tunity to elect whether he would pay in cash or labor. But it is said
that he made such election at the time of giving the notes, &e. What
evidence of thisis offered? The giving of the notes? Thisisno such evi-
dence, for by Sect. 10th, of the act of June 22d, 1852, the purchaser is
required to secure the payment of' the purchase money on the day of
sale, or the land must be re-sold; besides the time when the Commis-
sioner can let such draining,de., is undetermined,as he must await the
action of the Board and the Surveyor, and until the leétting is had, there
is no opportunity to elect to pay cash, orin labor. The notes were
given for five years, it is true; yet even this length of time appears not
to be suficient for the County to complete its arrangements for the let-
ting, and Bressler never yet has had the opportunity to elect what he
will do. The notes were given in compliance with Sect. 10th, to pre-
vent a re-sale, and he never waived any rights, or made any election.
Again, it is objected that the decree is uncertion. But it simply pro-
hibits the collection of the notes till certain specified things has been
done, and enjoins upon the Board the keeping and performing of the
Act of Congress, of Sept. 28th, 1850, and of the Legislature of the
State, of June 22d, 1852, and as these acts are definite and certain, the
decree is definite and certain, The only remaining point made by
counsel is, “Is there not a misjoinder of parties complainant 2

The general rule in equity is ‘“‘all persons who ave Zntercsted in the
object of the suit, ought to be made parties to it.” Story’s Equity, Pl
Sec. 76 and 77 and notes. The object of this suit was to compel de-
fendants to expend the purchase price of lands sold by them, in drain-
ing and reclaiming the swamp lands of the county, and in no other
manner. In this object the people of the county all have an interest;
-an interest as well defined, though perhaps not as great, as though
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Bressler had bought the whole of the swamp lands of the county, and

the question was whether any of the lands are to be drained; for
their interest grows out of the fact that the draining of such lands is
beneficial to the health of community.

See. 4, of chap. 12, Purple’s Statute, says: “It shall, also, be the duty of
the Attorney General and of each Circuit Attorney, to attend each
Circuit Court to ve held in cach of the counties belonging to his judi-
cial circuit, and to commence and prosecute all actions, suits, processes,
indictments, civil and criminal, in which the people of this State, or
any county within such judicial cireuit, may be concerned.” Now, as
Burchell was, at the time of filing of said Bill, States Attorney of the
District embracing the county of Whiteside, and liable to all the duties
imposed on the Circwt Attorney by said Section, he was not only a
proper, but a necessary, party to the bill, As State’s Attorney, he
stands a representative of the people of the county, and it was both his
right and duty to commence and prosecute this suit for the said people,
and as Bressler’s rights ave different from those of the people, at large,
it is clear that he is a necessary party, and there is no misjoinder of
parties. The decree is accordance with the prayer of the bill, is defi-
nite and certain, is in conformity with law and equity, and should be
sustained,

JOHNSON & TELLER,
; Of Counsel for Compl't,
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STATE OF ILLINOIS; WHITESIDE COUNTY.
R aa

Error to the Suplemc Court at Ottawa, from Whiteside County. In
C‘h'mcer), April Term, 1863,

Rovrrr C. Burcnerr; STATE'S ATTORNEY, IN AND FOR IIZ,E
Jeprerar, CIReUIT OF SAID STATE, AND Prre R ]}RI-‘SSLI iR m:
Boarp oF Strervisonrs or sain CorNty. ,/ 7 —y\/ 7,7 21—
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BRIEF OF POINTS AND AUTHORITIES FOR' COMPLAINANT.

The Act of Congress of Sept. 28th, 1850, by whicl} the lands for
which the notes mentioned in Bill was to secure purchase money,
were ceded to the State of Illinois, provides as follows, to-wit: “Sec.
1st. Be1t enacted, &e., &c., that to'enable the State of Arkansas to
construct the nccessary levees mid* drains to reclaim the swamp and

D0 Lrrn -

overflowed lands therein, the’whole of those swamp and overflowed

lands made uniit thereby for cultivation,-which “shall remain unsold at
the passage of this act, shall be andithe same are hereby granted to
said State. Scct. 2.  And, Be it further'enacted, d&e., that it shall be
the duty of the Secretary of the Interioi, »1§ soon as may be practica-
Lle, to make out a list, &ec., and transwit the same to the Governor,
&e., at the request of said Governor, cause a patent to be issued to
the State therefor, and on that patent the fee simple to said lands shall
vest in the State, &e., subject o the disposal of the Legislature there-
of'; provided, however, that the proceeds of said lands whether from
sale or-by direct appropriation in kind, shall be applied exclusivety, as
far as necessary, to the purpose of reclaiming said lands by means of
th¢ levees and drains aforesaid.”

‘Whether the State of Illinois took the lands by act of' C‘ongress free

and clear of all incumbrance, and by an absolute title or in trust for a

oertain object, we do not discuss, as it is not necessary to a right un-
ddérstanding of this case. We only say that the wording of the act it~
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selt, and the decision of the District Court of Dunklin County, 23d

Missouri Reports, page 449, appears to be conclusive in favor of the

grant as a trast.

But suppose this were not so; that the grant to the State was abso-
lute as counsel contend, it is clearly competent for the Legislature to-
make the county a trustee for a disposal both of the land and the pro-
ceeds thereof.

And that this was the intention of the Legislature, hardly admits of
controversy. A trust is a right to receive the profits, and in many
cases, to dispose of the land itself for particular purposes, as directed
by the lawful owner, or pointed out by the deed of settlement, orother
conveyance, which created the trust.” 2 Lill. Abr. 624 Apply this
definition to the act of the Legislature, approved June 22d, 1852. “Be
it enacted, d&e., That all the swamp and overflowed lands granted to
the State of Illinois by the act of Congress, entitled, &e., &Le., ap-
proved September 28th, 1850, ve and the same are hereby granted to
the counties, respectively, in which the same may lie o1 be situated,
Jor the purpose of constructing the necessary levees and draiis to re-
claim the same, and the dalance of said land, if any there be, after the
same are reclaimed as aforesaid, shall be distributed in each county
equally among the townships thereof, for the purpose of educa-
tion, &e., &e.; Purple’s Statute, chap. 61, page 692,—and there can
Dbe no question but that the grant therein made by the Legislature cre-
ated a trust for one certain objeet, to wit: the draining and reclaiming
those lands. This is made still plainer by zec. 17, of the same act,
which provides that “said County Court (now Board of Supervisors)
shall not dispose of nor sell more of said lands than shall be absolute-
ly necessary, to complete the reclaiming and draining the same; and
in all cases where there are any lands remaining unsold after the com-
pletion of said draining, in any county, the lands so remaining unsold
as aforesmd, shall belong iv and the samne are hereby granted to the sev-
eral townships in such county,” &e., &e., thus showing the intention
to be to grant to the connty, land to_be disposed of for one purpose, and
ouly suflicient for that purpose ;—for, as to all other lands, except a
suficiency for that end, tie grant is to the township, and not to the
county. The grant may be of one acre or ten thousand, according to
the amo.nt of land in a county and the expense of draining it.

Nothing c¢an be more explicit than Sec. 1, as to the purpose of tha
grant, and nothing plainer than Sec. 17, that no more than was neces-
sary for the purpose was granted, and it cau need neither argument
nor authority to show that the grant is one in trust, for that end and
no other, and that the county is but a trustee and the people the bene-
ficiary.

This being so, the Court had the power, and it was clearly its duty,
on the presentation of proof of these facts, to compel defendants to
carry out and execute the trust, and the more so, as it had taken unpon
itself the execution of it in part. All the right it possesses to sell land,
and all power over it, and the proceeds thereof, are given by the act of
the Legislature, and it is but strict justice to trustee and beneficiary, to
compel a compliance with the law from which alone it derives any
power in the premises, and as this is the only end and object of the de-
eree, it is nnobjectionable in that particular.
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But it is said the Act of Fe bruary 14th, 1859, gives to the Board full
power to dis pose of the lands and the moneys arising from the sale
thereof, as the Board shall see fit. Yet it is clear that so far as that
act relates to contracts for the sale of said lands madé before its pas-
sage, it is clearly in violation of Sect. 17, Chap. 18, of the Constitution
of the State, and as Courts are bound to construe the law so that it
may be constitutional and valid when they will admit of such construc-
tion, the law in question must be held to apply only to contracts made
after its passage.

Some of the obligations, indeed the principal ones, on the part of the
County in its contract with Bressler, is to expend all the money, if nee-
essary, arising from the sale of said lands in reclaiming the same, and
to allow Bressler an opportunity to pay for the same in lavor; obliga-
tions which it is easy to see must have been the greatinducement to the
purchase. Now, to giveto the Board a1ight to dispose of these meneys
in any other manner, to demand pay in any other way, isto impair the

obligation of said contract, hence the act of 1859 cannot be constitu-
tional and valid, as te contracts made, as Bressler’s was, in 1855, and
has nothing to do with a disposal ot moneys avising from a sale made
before its passage.

True, it was no part of Bressler’s contract, that he might pay for his
lands in.ditching, &e., but it is equally true that it was a part of the
contract, that he might do so il he would comply with the require-
ments of the law, and defendants were obligated to give him an oppor-
tunity to elect whether he would pay in cash or labor. But it is said
that he made such election at the time of giving the notes, &e. What
evidence of thisis offered? The giving of the notes? This is no such evi-
dence, for by Sect. 10th, of the act of June 22d, 1852, the purchaser is
required to secure the payment of the purchase money on the day of
sale, or the land must be re-sold; besides the time when the Commis-
sioner can let such draining,de., is undetermined,as he must await the
action of the Board and the Surveyor, and until the letting is had, there
is no opportunity to elect to pay cash, orin Jabor. The notes were
given for five years, it is true; yet even this length. of time appears not
10 be suffleient for the County to complete its arrangements for the let-
ting, and Bressler never yet has had the opportunity to elect what he
will do. The notes were given in compliance with Sect. 10th, to pre-
vent a re-sale, and he never wiived any rights, or made any election.
Again, it is objected that the deeree is uncertion. But it simply pro-
hibits the collection of the notes till certain specified things has been
done, and enjoins upon the Board the keeping and performing of' the
Act of Congress, of Sept. 28th, 1850, and of'the Legislature of the
State, of June 22d, 1852, and as these acts are definite and certain, the
decree is definite and certain.  The only remaining point made by
counsel is, “Is there not a misjoinder of parties complainant 2

The general rule in equity is “all persons who are inferested in the
objeoct of the suit, ought to be made parties to it.”  Story’s Equity, PI
Sce. 76 and 77 and notes. The object of this suit was to compel de-
fendants to expend the purchase price of lands sold by them, in drain-
ing and reclaiming the swamp lands of the county, and in no other
manner. In this object the people of the county all have an interest;
an interest as well defined, though perhaps not as great, as though
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Bressler had bought the whole of the swamp lands of the county, and
the question was whether any of the lands are to be drained ; for
their interest grows out of the fact that ‘the draining of such lands is
beneficial to the health of community.

Sec. 4, of chap. 12, Purple’s Statute, says: “Itshall, also, be the duty of
the Attorney General and of each Circuit Attorney, to attend each
Circuit Court to ve held in each of the counties belonging to his judi-
cial circuit, and to commence and prosecute all actions, suits, processes,
indictments, civil and criminal, -in which the people of this State, or
any county within such judicial eircuit, may be concerned.” Now, as
Burchell was, at the time of filing of said Bill, States Attorney of the
District embracing the county of Whiteside, and liable to all the duties
imposed on the Circuit Attorney by said Section, he was not only a
proper, but a necessary, party to the bill. As State’s Attorney, he
stands a representative of the people of the county, and it was both his
right and duty to commence and prosecute this suit for the said people, [

| and as Bressler’s rights are different from those of the people, at large, i
it is clear that he is a necessary party, and there is no misjoinder of

parties. The decree is accordance with the prayer of the bill, is defi-

nite and certain, is in conformity with law and equity, and should be

sustained.

JOHNSON & TELLER,
Of Counsel for Compl’s.




_anie Al

T e
!
7 Hadpseece 2 SG 7L
P~ [77"”//?

STt Ay be 5L A 97/4- -

2T~ 7y~

7 ] -———-’-r\

LA

%(/é&dld/ﬂj/ﬂ“\éi\/}f/} By
o G ‘ A :
. oo 8




	image00001
	image00002
	image00003
	image00004
	image00005
	image00006
	image00007
	image00008
	image00009
	image00010
	image00011
	image00012
	image00013
	image00014
	image00015
	image00016
	image00017
	image00018
	image00019
	image00020
	image00021
	image00022
	image00023
	image00024
	image00025
	image00026
	image00027
	image00028
	image00030
	image00031
	image00032
	image00033
	image00034
	image00035
	image00036
	image00037
	image00038
	image00039
	image00040
	image00041
	image00042
	image00043
	image00044
	image00045
	image00046
	image00047
	image00048
	image00049
	image00050
	image00051
	image00052
	image00053
	image00054
	image00055
	image00056
	image00057
	image00058
	image00060
	image00061
	image00062
	image00063
	image00064
	image00065
	image00066
	image00067
	image00068
	image00069
	image00070
	image00071
	image00072
	image00073
	image00075
	image00076
	image00077
	image00078
	image00079
	image00080
	image00081
	image00082
	image00083
	image00084
	image00085
	image00086
	image00087
	image00088
	image00089
	image00090
	image00091
	image00092
	image00093
	image00094
	image00095
	image00096
	image00097
	image00098
	image00099
	image00100
	image00101
	image00102
	image00103
	image00104
	image00105
	image00106
	image00107
	image00108
	image00109
	image00110
	image00111
	image00112
	image00113
	image00114
	image00115
	image00116
	image00117
	image00118
	image00119
	image00120
	image00121
	image00122
	image00123
	image00124
	image00125
	image00126
	image00127
	image00128
	image00129
	image00130
	image00131
	image00132
	image00133
	image00134
	image00135
	image00136
	image00137
	image00138
	image00139
	image00140
	image00141
	image00142
	image00143
	image00144

